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XVU  k  Xym  yiOTORIA.(a)    1854. 


The  Jalgea  who  sat  in  Bane  in  this  Vacation  were : 

COLBRIDGB,  J.  EbLB,  J. 

WiGHTMAKy  J^y    '^^  CROMPTOKy  J. 


IN  THE  EXCHEQUER  CHAMBER 

(Error  from  the  Qaeen's  Bench.) 
HOWATT  V.  LORD  L0NDES60B0UGH.    June  19. 


for  money  IumI  and  neeired,  and  intereft    Plea:  Nob  asrampiit:  ianie  thoraon.    A 
ipeoial  rerdiet  eontaining  the  inferenoei  drawn  by  the  Q.  B.  on  a  •peeial  eaae,  aet  out  the  whoU 
£Mts  tnbetantially  ai  followa.    The  defendant,  being  one  of  the  proriaional  direeton  of  a  pre* 
Jeeted  railway  Company,  iiened,  with  them,  eircalan,  stating  that,  **  in  the  erent  of  the  Aet  not 
being  obtained,  the  direeton  undertake  to  Tetom  the  whole  of  the  depoiita  without  dedaetion." 
The  plaintiif  applied  in  writing  for  aharei.    The  direeton,  by  the  anthori^  of  the  defendant^ 
taawend  in  writing,  enclosing  the  oireolar,  stating  that  sharea  were  allotted  to  plaintiff;  that 
bt  Bost  pay  the  deposit  by  a  given  day ;  and,  on  his  doing  so^  and  presenting  that  letter,  a 
iwelpt  woold  be  giTon  him  whieh  woold  be  ezohanged  for  sorip  on  his  exeonting  the  parlla- 
BMDluy  eontraei.    Plaintiff  paid  the  deposits,  and  ezeented  a  deed,  whieh,  the  Jnry  found, 
was  that  intended  as  the  pariiamentary  eontraet    It  was  a  deed  between  the  shareholden  of 
ths  one  part,  and  two  trustees  on  the  other ;  and  it,  in  terms,  authorised  the  direeton  to  expend 
the  deposits  for  the  pnrpoee  of  obtaining  an  Act. 
The  plaintiff  afterwards  applied  for  more  shares,  which  at  his  request  were  allotted  to  B.,  F.,  and 
B^  who  ezeented  the  deed.    The  Jnry  found  that  B.,  F.,  and  B.  were,  and  were  known  to 
deiendant  to  be,  men  formal  and  nominal  parties,  and  that  the  deposits  on  these  shares  wen 
to  the  knowledge  of  defendant  paid  by  plaintiff  in  whom  the  whole  benefloial  interest  was. 
The  Jnry  also  found  that  the  elreulan  wen  sent  by  defendant  for  the  purpose  of  Indoeing 
phiatiff  to  believe  that,  if  the  deposits  wen  paid  and  the  deed  executed,  the  amount  of  the 
deposits  would  be  returned  by  the  defendant  and  the  other  direeton  to  the  plaintiH^  in  the 
sreat  of  foilnn  to  obtaii.  the  Aet,  and  that  plaintiff  was  induced  to  pay  the  deposit  on  those 
terns.    Bo  Aet  was  obtained.    The  plaintiff  wrote  to  defendant  demanding  payment  of  the 
deposits  on  all  his  shares,  with  interest  ftom  a  time  then  past    The  verdict  then  eonelnded  by 
•tatiag  that  at  the  trial  live  points  wen  made.    1st  That  the  eontraet,  if  any,  between  plain- 
tiff sad  defendant  was  merged  in  the  f  arliamentary  oontnet,  that  being  under  seal.    2d.  That 
the  deed  authorised  the  expeaditnn  it  the  money,  and  thenfon  money  had  and  reeeived 
veeld  not  lie.    Sd.  That  the  documents  admitted  in  evidence  wen  not  properly  stamped.   4th. 


(«)  The  Court  of  Qaeen's  Bench  sat  in  Bane  on  June  19th,  SOth,  lls^  ISd,  ISd,  ti^  and  SOIh. 
\OL.IV.— 4  C 
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Thai  plaintiff  conld  not  reeorer  in  reipoet  of  the  sharea  lalweribed  for  by  E.,  F.,  and  B.  Lavtlj, 
that  the  demand  of  interest  wae  not  rafficient  within  u\mC  3;A«4  W.  4,  o.  42,  >.  28.  And  the 
jury  referred  these  fire  points  to  the  Coort.  ***^     '  ** 

Judgment  being  giren  in  the  Qneen's  Beneh  for  the  fbl^«inoiint  with  interest  on  the  speeial  oasi^ 
and  jodgment  having  afterwards  been  entered  np  ^ef^*od  the  speeial  rerdiet : 

Heldy  on  error  in  Ezoh.  Ch.,  that  the  Court  oouI4  ^hslj^Ar  only  the  points  referred  to  them  by 
the  jory.  That,  as  to  these,  Ist,  there  ooul(l1b«*ji{^erger,  the  agreement  and  deed  not  being 
between  the  same  parties.  2dly,  that  iti's^tQIoiedtly  appeared  that  the  defendant  aipreed  to 
retnm  an  amount  equivalent  to  the  depo^tiy  and  that  it  was  not  any  objeotion  to  an  action  for 
money  had  and  received  that  by  the*a|(teement  the  speciflo  money  deposited  might  lawfully  be 
spent,  and  an  equivalent  amount  ^d;.  'Sdly,  that  the  objeetion  to  the  admissibili^  of  the 
evidence  coald  not  be  raised  da  a  special  verdict.  .4thly,  tha^  the  only  point  referred  by  the 
Jury  being  whether  the  exequtioil,of  the  deed  by  B.,.F.,  and  B.  was  a  bar  to  the  plaintiflT's  right 
to  recover,  there  was  gunAyf  ^i^olosed  oh  the  verdict  on  which'  plaintiff  might  recover  notwith- 
standing that  fact  £e^'tS^y'that  the  demand  of  interest  was  sufficient  under  stat  S  4  4  W.  4» 
e.  42,  8.28.         ,     '•;•• 

Judgment  affirmed***  \'^' 

As8U^K6tl[*f6r  money  had  and  received,  money  lent,  interest,  and  on 

an  acconnV^stated. 

^^^      *Plea8  :•  1.  I^pn  assumpsit.    Issne  therepn.  ;2.  Payment.     Re- 
^  plication,,  to,  ftecpnd  plea,  denying  the  payment.   :  Issue  thereon. 
On  the  trial,  before  Lord  Campbell,  C.  J.,. at  the  London  Sittings 

after  Hilary  Term,  1853,  a  verdict  passed  for  the  plaintiff  subject  to  a 

special  case,  to  be  turned  into  a  special  verdict  upon  jthe  application  of 

either  party,  upon  the  facts  to  be  stated ;  the  Court  to  have  power  to 

amend  and  to  dictate  the  terms  of  the  special  verdict,  inserting  such 

inferences  of  fact  as  they  might  think  proper  to  draw. 

^n-1      The  Court  ef  Queen's  Bench  having  given  judgment  '''for  the 
*^.  plaintiff,^(a)  the  casewfts,  on  the  application  of  the  defendant, 

turned  into  a  special  verdict,  on.  which  judgment  was  entered  in  the 
i  Queen's  Bench  for  the.  plaintiff.    IhQ  defendant  suggipsted  error. 

'  The  special  verdict  found  as  facts  all  the  statements  in  the  special 
fC^e.  The  material  parts  will  be  found  set  out  in  the  report  of  the 
.case  .bel9W.(()  ^In  addition  to  the  facts  stated  in  the  special  case, 
,  the  verdict  farther  found  that  on  4th  Februa^'y,  1846,  when  Messrs. 
^  EUiottyJielder,^^  and  Barnes  ..executed  the  deed, in.  respect  of.  the  750 

shares,  as  stated  in  the  special  case,(c)  <<  the  said  Messrs.  Elliott, 
^.FieIder,^andBariijes., were,  and.  were  known  by  the  defendant  and  t^e 

other  provbional  directors,  t>  be,  merely  formal  and  nominal  parties; 
.  and  the  said  deposit  was  paid  by  the  pilaintiff ;  and  the  whole  beneficial 
,  interest  therein  always  was  in  him,  and  not  in  them  or  either  of  them." 

And  it  w$is  also  afterwards  found  that  « the  said  circulars  were  so  sent, 
.  by  the  defendant  and  the  said  other  provisiopal  directors,  as  aforesaid, 
,  to  the  plaintiff  for  the  purpose  of  inducing  him  to  believe  and  expect 

that,  if  l^he.  ,said  deposits,  were  paid  and  the  snid  deed  executed  in 
.respect  thereof,  as  aforesaid,  the  amount  thereof  would  be  returned  by 

the, defendant  and  the  sai4  other  proyisional  directors  to  the  plaintiff^ 

(o)  Mowatt  V.  Iicrd  Londesborovigbf  8  K  4i  B,  307  (B.  0.  L.  B.  toL  77). 
.,  ifti,.]|[owatt  e.  Lord  Lopdosborougb,  SKA  B.  80S. 

* ^818: \ B. 811' ^^ '^^    r^'^'^  ^  - ^ 
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in  the  event  of  failare  to  ol)tain  the  said  Act  of  Parliament,  incorpo- 
rating  the  said  projected  Company  and  enabling  them  to  make  the  said' 
projected  railway ;  and  the  plaintiff  was  accordingly  thereby  indaced  tb, 
and  did,  make  the  said  deposits  in  that  belief  and  expectation  and  npon^ 
those  ^terms.'*  These  findings  were  inserted  as  inferences  of  fact  p^ . 
by  the  Court,  ander  the  power  reserved  to  them.  *- 

The  special  verdict  concluded:  "and  the  jurors  aforesaid  upon  their 
oath  aforesaid  further  say  that,  at  the  trial,  the  defendant  took  tlie  fol- 
lowing objections  to  the  plaintiff's  right  to  recover. 

<(  <lst.  That  the  contract  (if  any)  to  return  the  deposits' on  the  termd 
contained  in  the  said  circular  accompaknying  the  letters  of  allotment 
became  merged  by  the  execution  by  the  plaintiff  of  the  subscribers' 
agreement,  hereinbefore  set  forth,  the  same  being  an  instrument  nndex' 
seal. 

« <  2d.  That,  assuming  that  the  said  subscribers'  agreement  did  not 
operate  as  a  merger,  the  plaintiff  thereby  authorized  the  directors  of  the 
said  Dover  and  Deal  Company  to  expend  the  deposits  in  the  modd 
pointed  out,  so  that  the  moneys  in  question  never  became  moneys  had 
and  received  to  the  use  of  the  plaintiff. 

<<  <  3d.  That  the  letter  of  allotment,  and  the  adcompainying  circularj 
amounted  only  to  a  proposal  which  was  n^ver  accepted ;  or,  if  such 
letter  and  circular,  or  the  banker's  receipt,  amounted  to  a  contract, 
they  or  one  of  them  ought  to  be  stamped. 

<(  <4th.  That  the  plaintiff  could  not  recover  in  respect  of  the  shares 
subscribed  for  by  the  said  Dr.  Elliott,  Ht.  Fielder,  and  Mr.  Barnes^'  ai 
hereinbefore  mentioned. 

«  <  5'th.  That  the  said  letter  of  the  plaintitf  of  the  Idth  ]!>^cemlierj 
1846,  was  not  a  sufficient  demand  of  interest.  Within  dta^.  S  &  ^  W.  4t^ 
c.  42,  s.  28,  to  enable  the  plaintiff  to  rec^over  interest  6n  the  depoiiitB. 

(((But  wliether  or  not,  upon  the  whold  matter  aforesaid  by  thi^ 
jarors  aiforesaid  in  form  aforesaid  found,  the  said  ^otijectiohs  aire  -.^  j 
valid  and  ought  to  prevent  the  jurors^  from  finding  that  th6  defend-  '- 
ant  did  promise  in  manner  and  lotm  as  in  the  deckratioh  ii!i  that  behslf 
alleged^  either  as  to  the  whole  or  any  part  of  the  Caused  of  a(c^on  men- 
tioned in  the  declaration,  the  jurors  aforesaid  are  altogether  ignorant : 
and  therefore  they  pray  the  advice  of  the  Court  of  our  Lady  the  Queen 
before  the  Queen  herself.'  "  ^hey  theii(  deferred  the  ^ail^neif  iii  yf&^ 
the  verdict  should  be  entered  to  thi  Court. 

The  case  was  now  argued.(a) 

ByleMy  Seijt.,  for  the  defendant  (the  party  suggesting  error),  argued 
that  the  facts  disclosed  on  the  special  verdict  showed  no  do^tract  to 
tetum  the  money,  or  at  most  a  contract  which  ought  to  hav6  been 
declared  on  specially,  and  that  money  had  and  received  would  not  lie. 

(•)  Before  CrenweU  md  WUliamf,  Js.,  and  Parke,  Plait,  and  Martin,  Bf.  Mania,  J.,  beard 
^  greater  part  of  Uie  argument,  bat  left  tho  Conrt  before  it  waa  oonolnded. 
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On  these  points  it  is  suflScient  to  refer  to  the  argument  of  the  learned 
Serjeant  in  the  Court  below.(a)  He  now  admitted  that  there  could  not 
be  a  merger  of  the  contract,  if  there  was  one,  in  the  deed,  as  the 
parties  were  not  the  same.  An  intimation  of  opinion  was  given  from 
the  Bench,  that  the  question  of  the  validity  of  the  stamp  was  not  open 
on  this  proceeding,  as,  supposing  the  document  to  have  been  inadmis- 
sible, the  proper  remedy  was  by  a  bill  of  exceptions  for  misdirection  in 
admitting  it  in  evidence,  and  not  by  impeaching  the  verdict  founded 
upon  it  when  received.  This  point  was  not  further  pressed  in  argument. 
The  learned  Serjeant  further  argued  that  the  letter  of  18th  Decem- 
^^^  ber,  '*'1846,(i)  was  not  a  suflScient  demand  within  stat.  8  &  4  W. 

^  4,  c.  42,  s.  28,  as  it  gave  notice  of  a  claim  of  interest  from  an 
unascertained  day,  instead  of  from  the  date  of  the  demand,  and  did 
not  show  on  what  sum,  or  up  to  what  time,  the  interest  was  claimed. 

WHleMj  contr^  was  desired  by  the  Court  to  confine  his  argument  to 
two  points.  1st.  Whether,  taking  the  contract  to  be,  in  substance,  that 
the  defendant  would,  in  the  event  of  the  Act  not  being  obtained,  return 
the  deposits,  on  the  condition  that  the  plaintiflT  would  make  the  deposits 
and  execute  the  deed,  there  was  a  suflScient  finding  of  an  agreement  to 
take  the  execution  by  Elliott,  Fielder,  and  Barnes  in  lieu  of  the  execu- 
tion by  the  plaintiflT:  and,  2dly,  as  to  the  suflSciency  of  the  demand  of 
interest,  within  stat.  3  &  4  W.  4,  c.  42,  s.  28. 

As  to  the  first  of  these  points.  The  contract  does  not  appear  to  be 
such  as  to  make  the  execution  .of  the  deed  a  condition  precedent  to  the 
plaintiflf's  claim ;  but,  if  it  was,  there  is  ample  evidence  that  the  con- 
tract was  that  the  deed  should  be  executed  by  the  plaintiflf's  nominees 
to  whom  the  circulars  were  sent,  as  is  expressly  found,  with  the  defend- 
ant's knowledge.  No  point,  as  to  this  part  of  the  case,  is  referred  by 
the  jury  to  the  Court.  It  is  not  therefore  necessary  that  the  verdict 
be  precise  upon  it ;  for  « the  Court  will  not  doubt  of  anything  but  what 
is  referred  to  the  Court  by  the  verdict ;"  Com.  Dig.  Pleader  (S.  85). 

Then,  as  to  the  interest.  The  letter  of  18th  December,  1846,(c) 
*71  P^^^  distinct  notice  that  interest  '''will  be  claimed  <«  commencing 

•J  from  one  month  after  the  return  of  the  money  to  you  by  the  Ac- 
countant-General."  It  is  true  that  the  words  of  stat.  8  &  4  W.  4,  c. 
42,  fl.  28,  are  <<  so  as  such  demand  shall  give  notice  to  the  debtor  that 
interest  will  be  claimed  from  the  date  of  such  demand  until  the  term 
of  payment ;"  and  this  letter,  in  terms,  gives  notice  that  it  will  be 
claimed  from  a  time  antecedent  to  the  date  of  the  demand.  But  on 
the  strictest  principles  of  construction  that  is  notice  that  it  will  be 
claimed  from  the  latter  day  as  well.  <<  Quando  plus  fit  quam  fieri  debet, 
videtur  etiam  illud  fieri  quod  faciendum  est.    Et  in  majore  summft 

(at  S  B.  A  B.  829,  Ao.  (B.  C.  L.  R.  toL  77). 
(»)  S  B.  A  B.  S2L 
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eontinetor  minor. "(a)  And,  though  the  notice  does  not  in  terms  say 
that  interest  will  be  claimed  <«  until  the  term  of  payment/'  that  is 
implied.  It  is  not  desirable  that  instruments  which  are  to  be  written 
by  mercantile  men  should  be  construed  in  Courts  of  law  with  technical 
strictness.  That  was  done  in  Solarte  v.  Palmer,  2  CI.  &  F.  93,  S.  C.  1 
New  Ca.  194(b)  (E.  C.  L.  R.  vol.  27),  and  has  been  regretted. 

Byle9y  Serjt.,  was  heard  in  reply.  Our,  adv.  vuU. 

Parks,  B.,  on  the  following  day  (June  20),  delivered  judgment. 

In  this  case,  which  was  argued  yesterday,  we  are  of  opinion  that  the 
judgment  of  the  Court  of  Queen's  Bench  should  be  affirmed. 

The  special  verdict,  after  stating  all  the  material  facts  at  length, 
adds  that  at  the  trial  the  defendant,  the  now  plaintiff  in  error,  took 
five  objections  to  the  right  of  the  plaintiif  below  to  recover :  and  the 
sole  question  referred  *to  us  by  the  jury  is  whether  the  said  objec-  ^^q 
tions  so  taken  were,  or  any  of  them  was,  sufficient  in  point  of  law  ^ 
to  bar  the  plaintiff's  action.     These  objections  were  five  in  number. 

Ist.  That  the  contract  (if  any)  to  return  the  deposits  on  the  terms 
contained  in  the  said  circular  accompanying  the  letters  of  allotment 
became  merged  by  the  execution  by  the  plaintiff  of  the  subscribers' 
agreement,  hereinbefore  set  forth,  the  same  being  an  instrument  under 
seal. 

2d.  That,  assuming  that  the  said  subscribers'  agreement  did  not 
operate  as  a  merger,  the  plaintiff  thereby  authorized  the  directors  of 
the  sud  Dover  and  Deal  Company  to  expend  the  deposits  in  the  mode 
pointed  out,  so  that  the  moneys  in  question  never  became  moneys  had 
and  received  to  the  use  of  the  plaintiff. 

3d.  That  the  letter  of  allotment,  and  the  accompanying  circular, 
amounted  only  to  a  proposal  which  was  never  accepted ;  or,  if  such 
letter  and  circular,  or  the  banker's  receipt,  amounted  to  a  contract, 
they  or  one  of  them  ought  to  be  stamped. 

4tL  That  the  plaintiff  could  not  recover  in  respect  of  the  shares 
subscribed  for  by  the  said  Dr.  Elliott,  Mr.  Fielder,  and  Mr.  Barnes,  as 
hereinbefore  mentioned. 

5tL  That  the  said  letter  of  the  plaintiff  of  the  18th  December^  1846, 
▼as  not  a  sufficient  demand  of  interest  within  stat.  8  &  4  W.  4,  c.  42, 
B.  28,  to  enable  the  plaintiff  to  recover  interest  on  the  deposits. 

We  are  of  opinion  that  all  of  these  objections  were  unfounded. 

As  to  the  first :  In  the  argument  before  us  it  was  rightly  conceded 
that  there  was  no  merger  of  the  contract,  to  return  the  deposits,  by 
the  execution  of  the  ^subscribers'  agreement,  which  was  between  p^g 
different  parties.  ^ 

As  to  the  second:  The  subscribers'  agreement  certainly  did  authorise 

(a)  Sm  Wsd«'s  Om«,  5  B«p.  114  a,  US  a. 

(()  Ib  Dob.  FroOb,  aflfarmiof  tht  Jadgmrat  of  the  Bxeheqnw  ChMnlMr  in  Solarte  «.  Palmer,  7 
Kaf.  UO  (S.  a  li.  B.  ToL  10). 

o2 
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the  directors  to  expend  tho  deposits  in  thp  mode  pointed  out  therein ; 
and  thej  were  expended  to  the  extent  of  11.  2s.  per  share :  but,  with 
respect  to  the  deposit  on  the  500  shares,  applied  for  by  the  plaintiff, 
and  allotted  to  him  by  name,  the  circular  letter  accompanying  the 
letter  of  allotment,  and  authorized  by  the  defendant,(a)  clearly  amounts 
to  a  promise  on  his  part,  independently  of  the  engagement  with  The 
South  Eastern  Railway  Company,  to  return  the  whole  of  the  deposits 
to  the  plaintiff  without  deduction,  in  the  event  of  the  Act  of  Parliament, 
which  the  provisional  directors  were  petitioning  for,  not  being  obtained. 
The  letter  of  allotment  announced  that  those  directors  had  allotted  to' 
the  plaintiff  500  shares,  that  a  deposit  was  to  be  made  by  payment  to 
certain  bankers,  and  that,  on  presentation  of  that  letter,  the  bankers 
would  give  %  receipt,  which  would  be  exchanged  for  scrip  certificates  on^ 
the  plaintiff  ^pxecuting  the  parliamentary  contract  and  subscribers'^ 
agreement.  The  plaintiff  did  subscribe  that  parliamentary  contract  and 
subscribers'  agreement,  which  the  defendant,  by  the  letter  of  allotment, 
intended_him  to  execute,  as  the  condition  on  which  he  was  to  obtain 
scrip  certificates,  which  certificates  he  did  afterwards  obtain. 

We  are  aU  clearly  of  opinion  that  the  promise  of  the  defendant  to 
return  the  deposits  was  in  no  way  affected  by  the  execution  of  that 
parliamentary  contract  and  subscribers'  agreement.  The  circular  was 
^^^^  sent  with  the  letter  of  allotment,  and  are  both  to  be  read  ^tqgether 
-*  as  the  agreement ;  and  the  meaning  is  that,  if  the  plaintiflT  makea 
the  required  deposit,  he  shall  be  entitled  to  the  proposed  number  of 
shares ;  and,  further,  that  he  should  have  a  receipt  from  the  bankc^r 
ifhich,  on  executing  that  particular  parliamentary  contract,  and  sub- 
Bcriber^'  agreement  which  he  actually  did  execute,  he  should  be  entitled 
tp  exchange  for  scrip  certificates  for  the  shares;  but  still,  if  the  appli* 
cation  to  parliament  failed,  the  defendant  was  to  return  the  deposits 
without  deduction.  It  would  be  inconsistent  to  hold  that  the  execution 
of  that  very  instrument,  which  the  agreement  contemplated,  if  not  as  a 
condition  to  the  performance  of  the  defendant's  undertaking,  yet  cer- 
tainly as. a  moiSt  prqbable  occurrence  preliminary  to  it^  should  altogether 
destroy  the  plaintiff's  right  to  insist  on  that  performance.  We  there- 
fore concur  with  the^ Court /of  Queen's  Bench  in  thinking  that  the  plain- 
tiff is  entitled  to  enforce  the  undertaking  to  return  the  deposit  on  those 
500  shares. 

But  it  was  argued,  by  my  brother  Byles^  that  this  should  have  been 
the  subject  of  a  special  action  of  assumpsit  on  the  contract  to  return 
the  money ;  and  that  the  action  for  money  had  and  received  would  not 
lie.  It  would  be  very  hard  if  it  were  so,  as  such  a  count  has  been  on 
two  occasions  struck  out,  as  we  are  informed  by  Mr.  WUleSj  as  being 
equivalent  to  a  count  for  money  had  and  received.  But  we  have  no 
dduht  that  an  aciion  for  money  had  and  received  will  lie.   The  defendant 

(a)  S  B.  A  B.  310  (B.  0.  L.  B.  toL  77). 
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.receives  a  sum  of  money,  deposited  upon  an  undertaking  that,  on  a  given 
event,  the  same  amount  of  money,  not  the  same  identical  coins  or  notes 
which  have  been  paid,  should  be  forthcoming  to  repay  the  plaintiff.  In 
the  mean  time,  if  the  defendant  expends  the  money  paid  to  him  for  other 
purposes,  it  is  at  his  peril.  He  has  agreed  *that,  when  the  event  ^^^  ^ 
has  happened,  he  should  he  in  the  same  position  as  if  he  stillheld  ^ 
the  amount  deposited  for  the  plaintiff *s  use.  There  is  hardly  any  case 
of  an  action  for  money  had  and  received  in  which  the  plaintiff  is  entitled 
to  the  same  moneys  or  specie  which  the  defendant  has  received. 

The  same  reasons  which  entitle  the  plaintiff  to  recover  the  deposit 
for  the  500  shares  equally  apply  to  the  750  of  which  he  obtained  an 
allotment  subsequently  in  his  own  name.  It  is  clear  that  he  made 
the  dejposit  for  Ihescf  on  a  similar  undertaking  by 'the  defendant  to 
return  it. 

^e  third  objection  related  to  the  stamp  on  the  undertaking  con- 
tained in  the  circular,  which  was  given  up  on  the  argument,  before  us. 
Such  an  objection  could  not  be  rabed  on  a  special  verdict. 

The  fourth  objection  was,  that  /the  plaintiff  eould  not  recover  in 
respect  of  the  750  shares  subscribed  for  by  Dr.  Elliott  and  Messrs. 
Fielder  and  Barnes :  and  tile  question  referred  to  us  by  the  jury  on 
the  special  verdict  is,  whether  that  objection  was  a  bar,  as  to  that  part 
of  the  plaintiff's  demand.  On  referring  to  the  verdict,  we  find  ample 
ground  to  say  that  he  could  recover  those  deposits,  because  the  plain- 
tiff paid  them  all  himself  with  his  own  money,  though  letters  of  allot- 
ment accompanied  by  the  circular  were  sent  to  them  at  /his  request, 
^  and,  as  his  nominees,  they  executed  the  parliamentary  and  subscribers* 
contract,  and,  the  defenclant  knew  that  they  were  merely '  formal  and 
nominal  parties.  These  circumstances,  all  stated  in  the  special  ver- 
dict,(a).  form  abniidant  evidence  that  the  promise  of  the  defendant  to 
refund  was  made  to  the  plaint^  in  point  pf  law,  though^  *the  cir-  ^^^^ 
eolar  being  sent  to  them,  the  promise  may  be  considered  to  be  ^ 
made  in  ^  fact  to.  Messrs.^  Jlllidtt,  .Fielder,  and  Barnes,  in  whose  names 
the  scrip  was  to  be  issued  if  the  plaintiff  required  scrip,  and  they  would 
have  in  that  case  to  execute  the  deecl,  as  they  did  in  their  own  names. 
Therefore  the  answer  we  must  give  to  the  question  of  the  jury  is,  that 
the  plaintiff  can  recover,  upon  the  evidence,  the  deposit  on  the.  750 
shar^  allotted  to  Messrs,  Elliott,  Fielder,  and  Barnes. 

The  only  remaining  question  is  whether  the  letter  of  the  18th  De- 
,  cember,  1846,  to  the  defendant  and  other  directors,  requiring  payment 
of  the  deposit  of  12.  2«.  per  share  on  1830  shares,  is  a  sufficient  demand 
of  payment  under  stat.  3  &4  W.  4,  C..42,  s.  28,  to  entitle  the  jury  to 
give  the  plaintiff  interest  on  those  deposits.  Whether  the  jury  did 
right  in  awarding  interest  in  such  a  case,  or  at  such  a  rate  of  interest 
(51.  per  cent.),  being  above  the  current  rate  of  interest  at  the  time,  is 
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not  a  question  for  us.  We  concur  with  the  opinion  of  the  Court  of 
Queen*s  Bench  (though  I  must  add  that  I  believe  mj  brother  Maule,  as 
well  as  myself,  have  some  doubts  upon  that  point),  that  it  is  a  suflScient 
demand  of  payment  in  writing,  and,  though  informal,  and  not  in  the 
words  of  the  statute,  it  does  sufficiently  give  notice  to  the  defendant 
that  interest  will  be  claimed  from  the  date  of  such  demand  until  the 
time  of  payment,  though  it  asks  interest  for  a  time  prior  to  that  date. 

Therefore  the  judgment  of  the  Court  of  Queen's  Bench  will  be 
affirmed.  Judgment  affirmed. 


,^^.  *  JAMES  ALLISON  v.  The  Churchwardens  and  Overseers  of  the 
^^J      Township  of  MONKWBARMOUTH  SHORE  in  the  County 
of  DURHAM. 

A.,  being  owner  of  a  brewerj  and  alio  of  tbirty-thna  pnbUo-hoiiMi,  not  aU  fitaated  In  tba  naia 
townebip  aa  the  brewery,  damiaed  to  B.  the  brewery,  "  together  with  the  good-wiU  and  trade* 
of  the  pablie-hooaaa  for  aeventeen  yeara;  B.  "yielding  and  paying"  "for  and  in  reipeet  of  ^a 
aaid  brewery"  3002.,  and  "  for  and  in  raapaat  of  the  good-wiU  and  trade"  of  the  pnblia-hoiuafl 
150/.  B.  ooenpiad  the  brewery,  and,  nndar  the  ooatiaot  contained  in  thia  leaae,  waa  enabled 
to  compel  the  leaaeea  of  the  aeveral  pnblie-honaea  to  porehaae  their  beer  at  the  brewery ;  and 
it  would  hare  bean  a  breach  of  the  eontraet  between  B.  and  A.  if  their  euatom  had  been  direrted 
alaawhere.  The  paUio-hooaea,  in  eonaeqaenee  of  thia  agreement,  fetched  leaa  rant  than  they 
would  hare  done  if  the  oacupiera  had  been  free  to  get  their  luppliea  where  tbey  would ;  and 
the  adrantage  of  their  eompeUed  onatom  to  the  occupier  of  Uie  brewery  waa  worth  1601.  a 
year. 

On  a  eaae  reaerrad,  atating  the  above  facta,  the  question  being  whether  the  occupant  of  the 
brewery  waa  to  be  rated  to  the  relief  of  the  poor  on  the  ralue  of  the  brewery  aa  enhanced  by 
thia  adrantage  or  not : 

Held,  by  Lord  Campbell,  C.  J.,  and  Crompton,  J.,  that  ha  waa  properly  rated  on  the  enhanced 
ralue,  it  being  an  adrantage  connected  with  the  occupation,  which  would  be  taken  into  calcu- 
lation by  a  tenant  in  eatimating  the  annual  rent;  and  that  it  waa  not  material  that  the  origiB 
of  thia  advantage  waa  in  a  peraonal  oontnei. 

Brie,  J.,  diaaentiente,  and  holding  tliat  thia  adrantage  waa  not  an  incident  to  the  occupation, 
properly  to  be  taken  into  account  in  eatimating  the  rent,  but  a  personal  contract,  transitory 
with  the  peraona  of  the  oontraotora,  and  only  accidentally  connected  with  the  hereditamaota 
occupied. 

On  appeal  against  a  poor-rate,  dated  16th  April,  1858,  for  the  town- 
ahip  of  Monkwearmouth  Shore,  by  which  rate  the  appellant  was  assessed 
in  respect  of  his  occupation  of  a  brewery  and  premises,  by  consent  and 
by  an  order  of  Coleridge,  J.,  the  facts  were  stated  for  the  opinion  of 
this  Court  in  the  following  case. 

In  the  rate  appealed  against  the  appellant  was  assessed  as  follows  :— 


Ho. 


M 


Name  of 
Occupier. 


James 
AUiaoB. 


Name  of 
Owner. 


^  Hadworth 
Williamson. 


Deacription  of 
Property  rated. 


Grosa  esti- 
mated B«ntal. 


Brewery,  quay,  malt 
mill,  housea,  ale 
and  porter  cellars, 
eimne,  storehouaaa, 
offices,  wine  and 
spirit  TMlli. 


£450 


Rateable 
Value. 


£376 


RateatOdLia 
the  pooad. 


£14 : 1 :  S 
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*By  an  indenture  of  lease,  dated  the  2l8t  day  of  January,  ^^^ . 
1852,  and  made  between  Sir  Hedworth  Williamson  of  the  one  ^ 
part,  and  James  Allison  of  the  other  part,  a  copy  of  which  is  to  be 
taken  as  part  of  this  case.  Sir  Hedworth  Williamson  leased  unto  the 
said  James  Allison  the  brewery  and  premises  in  question,  together  with 
the  good-will  and  trade  of  certain  public-houses  mentioned  in  a  schedule 
thereunder  written,  subject  noTertheless  to  the  payment  of  the  rents 
theretofore  received  by  the  said  Sir  Hedworth  Williamson  in  respect  of 
all  and  every  such  public-houses,  to  hold  to  the  said  James  Allison,  from 
the  13th  day  of  May,  1852,  for  seventeen  years,  with  the  following 
reddendum :  <«  Yielding  and  paying  for  the  same,  yearly  and  every  year, 
during  the  said  term  of  seventeen  years,  unto  the  said  Sir  Hedworth 
Williamson,  his  heirs  and  assigns,  the  several  clear  yearly  rents  follow* 
ing :  that  is  to  say :  For  and  in  respect  of  the  said  brewery  or  brew- 
house,  malting  vaults,  cellars,  warehouse,  stables,  offices,  yard,  and 
hereditaments,  the  clear  yearly  rent  of  300/. ;  and  for  and  in  respect  of 
the  fixtures,  implements,  and  utensils,  specified  and  set  forth  in  the  said 
first  schedule  hereunder  written  or  hereunto  annexed,  the  further  clear 
yearly  rent  of  50Z. ;  and  for  and  in  respect  of  the  good-will  and  trade 
of  all  and  every  the  public-houses,  tenements,  and  premises  mentioned, 
specified,  and  set  forth  in  the  said  second  schedule  hereunder  written 
or  hereunto  annexed,  the  further  clear  yearly  rent  of  1502." 

Mr.  Allison  himself  occupies  the  said  brewery  and  malt-mill,  and  the 
vaults,  cellars,  warehouses,  stables,  offices,  and  yard  thereto  appertain- 
ing. The  thirty-three  public-houses,  the  good-will  and  trade  of  which  are 
demised  and  granted  by  the  lease,  belong  to  Sir  *Hedworth  Wil-  p^^. 
liamson,  and  (except  one  which  is  in  the  adjoining  township  of  *- 
Monkwearmouth)  are  situate  in  the  same  township  as  the  brewery, 
namely,  in  the  township  of  Monkwearmouth  Shore,  but  in  different 
streets  and  places  and  quite  apart  from  the  brewery.  The  said  James 
Allison  hath  continued  to  pay  to  the  said  Sir  Hedworth  Williamson  the 
rents  theretofore  received  by  Sir  Hedworth  Williamson  in  respect  of 
the  said  public-houses.  The  same  public-houses,  from  the  date  of  the 
said  lease,  have  been  and  still  are  let  on  yearly  (nt  slborter  tenancies  by 
Mr.  Allison,  in  his  own  name,  and  occupied  by  separate  tenants  at  rents 
amounting  to  about  the  same  sum  as  Mr.  Allison  has  paid  as  aforesaid 
to  Sir  Hedworth  Williamson.  Every  tenant  of  these  thirty-three  public- 
houses  engages  with  Mr.  Allison  to  purchase  from  him,  at  the  said 
brewery  and  premises,  and  does  accordingly  purchase  from  him  there, 
all  the  malt  liquors,  wine,  and  spirits  consumed  in  their  houses.  If 
free  to  take  ale  and  spirits  from  any  person  the  tenants  chose,  these 
honses  would  produce  higher  rentals.  Each  tenant  is  separately  rated 
in  respect  of  the  public-house  occupied  by  him  te  the  relief  of  the  poor, 
in  his  own  name.  Sir  Hedworth  Williamson  night,  before  the  lease, 
have  attached  the  trade  and  custom  of  thebe  houses  to  any  other 

VOL.  IV.- 
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brewery,  or  left  them  as  free  nntied  houses ;  but,  in  order  to  secure  the 
exclusive  dealing  of  the  houses  with  this  brewery,  they  are  let  as  they 
are.  Prior  to,  and  at  the  date  of,  the  lease,  several  of  the  occupiers  of 
the  same  public-houses  were  under  engagement  to  purchase  all  their 
beer,  &c.,  from  the  occupier  of  the  brewery.  The  appellant  has  several 
other  public-houses,  some  in  and  some  out  of  the  respondent's  township ; 
^^  ^^  some  of  which  houses  belong  to  himself,  and  others  *he  takes  of 
^  their  respective  proprietors*  These  houses,  some  of  which  he  had 
at  the  date  of  the  lease  from  Sir  Hedworth  Williamson,  and  others  he 
has  acquired  since,  he  lets  or  sublets  on  the  same  terms  aa  those  belong- 
ing to  Sir  Hedworth  Williamson. 

It  is  agreed  that  the  gross  estimated  rental  or  value  of  the  said 
brewery  and  premises,  independently  of  the  said  reserved  rent  of  150?., 
but  included  the  rateable  fixtures,  shall  be  fixed  and  determined  at  the 
sum  of  8802.,  and  in  conjunction  with  the  said  reserved  rent  of  1502.  at 
the  sum  of  4802. 

>  It  is  further  agreed  that,  if,  for  the  purpose  of  ascertaining  the 
rateable  value  of  the  said  brewery  and  premises,  the  said  sum  of  3302. 
be  to  be  taken  as  the  gross  estimated  rental,  the  corresponding  rateable 
value  is  2752.,  and  the  amount  of  rate  is  to  be  reduced  to  the  sum  of 
102.  6«.  8(2. ;  and,  if  the  said  sum  of  4802.  be  to  be  taken  as  the  gross 
estimated  rental,  the  rate  in  question  is  sustained,  unless  the  Court 
shoidd  think  the  appellant  entitled  to  deduct  1502.  as  an  expense 
necessary  to  maintain  the  premises  in  a  state  to  command  such  rent,  in 
which  case  also  the  rateable  value  is  to  be  reduced  as  above  mentioned. 

It  is  also  agreed  that  the  Court  shall  be  at  liberty  to  draw  from  the 
above  facts  any  inference  which  might  be  drawn  by  the  Court  of 
Quarter  Sessions  or  a  jury. 

The  questions  for  the  opinion  of  the  Court  are : 

1st.  Whether  the  1502.,  so  paid  by  the  appellant,  is  to  be  taken  into 
account,  or  wholly  excluded,  in  estimating  the  net  annual  value  of  the 
brewery  and  premises  occupied  by  him. 

2dly.  Whether  for  the  purpose  of  ascertaining  such  annual  value  the 
^^-^  1502.,  so  paid  by  the  appellant,  is  to  '*'be  considered  part  of  the 
•^  gross  estimated  rental  of  the  brewery  and  premises  so  occupied  by 
him. 

3dly.  Supposing  the  said  1502.  is  to  be  so  considered,  whether,  in 
order  to  ascertain  the  rateable  value,  such  sum  should  not  be  deducted 
from  such  gross  estimated  rental,  as  an  expense  necessary  to  maintain 
the  brewery  and  premises  rated  in  a  state  to  command  such  gross  rent. 

If  the  Court  should  be  of  opinion  that  the  said  sum  of  1502.  is  to  be 
wholly  excluded  from  consideration  in  estimating  the  net  annual  value 
of  the  said  brewery  and  premises,  and  that  the  said  sum  of  1502.  is  not 
to  be  considered  as  any  part  of  the  gross  rental,  or,  if  so  considered, 
ihat  such  sum  of  1502.  dhould  be  deducted  from  the  gross  estimated 
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rental  as  aa  expanse  necessary  to  maintain  the  premises  in  a  state  to 
command  snch  rent,  the  rate  is  to  be  redaced  accordingly. 

And,  if  the  Oonrt  shall  be  of  opinion  that  the  said  sum  of  150L 
shonld  be  taken  into  account  in  estimating  the  net  annual  value  of  the 
said  brewery  and  premises,  the  rate  in  question  is  to  be  confirmed* 

The  lease,  of  which  a  copy  accompanied  the  case,  contained  a  cove- 
nant not  to  assign  any  part  of  the  demised  premises ;  and,  though  it 
was  not  in  express  terms  so  said  in  the  lease,  the  Court  during  the 
course  of  the  argument  expressed  an  opinion  that  it  must  be  taken  that 
the  agreement  was  that  the  tenant  should  not,  during  the  term,  influence 
the  pablic-honses  to  take  their  liquor  from  any  place  but  the  brewery 
demised.    It  is  not  necessary  to  state  at  length  any  part  of  the  lease* 

The  case  was  argued  in  last  Trinity  Term,(a)  by  ^PashUy  for  ^^.^ 
the  churchwardens,  and  J*.  0.  Heath  for  the  appellant.     The  ^ 
arguments  used  sufficiently  appear  from  the  judgments  of  the  Court* 

Our.  adv.  vult. 

In  this  vacation  (June  80),  there  being  a  difference  of  opinion  on  the 
Bench,  separate  judgments  were  delivered. 

Lord  Campbell,  C.  3.{b) — I  am  of  opinion  that  the  rate  ought  to  be 
confirmed.  In  the  first  place,  it  seems  to  me  that  the  principle  on 
which  this  case  should  be  decided  is  not  in  any  degree  affected  by  the 
Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96.  The  rate  is  exclusively 
upon  <<  hereditaments,"  viz.  «  brewery,  quay,  malt-mill,  houses,  ale  and 
porter  cellars,  crane,  storehouses,  offices,  and  wine  and  spirit  vaults," 
and  the  question  is.  What  is  the  just  estimate  of  the  net  annual  value 
of  the  hereditaments  so  rated  ? 

The  criterion  is  « the  rent  at  which  the  same  might  reasonably  be 
expected  to  let  from  year  to  year,"  with  proper  deductions.  But,  in 
calculating  this  rent,  regard  must  be  had  to  the  pecuniary  value  of  all 
the  advantages  which  the  tenant  will  have  as  tenant  and  occupier  of  the 
demised  premises,  connected  with  his  occupation.  In  this  case,  I  con- 
sider it  a  fact  that  the  tenant  and  occupier  of  the  demised  premises,  in 
which  he  is  to  carry  on  the  trade  of  a  brewer,  is  entitled  to  have,  and 
must  have,  during  the  term,  the  entire  custom  of  thirty-three  public- 
houses  ;  i.  e.  that  the  publicans,  carrying  on  business  in  these  public- 
houses,  are  bound  to  buy /from  his  brewery  the  whole  of  the  beer,  ^^^g 
&c.,  which  is  to  be  consumed  by  their  customers.  They  are  bound  ^ 
to  deal  at  his  brewery ;  and  it  is  only  by  occupying  the  demised  premises 
that  he  is  entitled  to  this  advantage.  This  advantage  is  worth  1502.  a 
year.     Such  being  the  fact,  what  is  the  legal  consequence  ? 

I  think  that  the  advantage,  so  to  be  derived  from  the  occupation  of 
the  premises,  is  to  be  taken  into  consideration  in  estimating  the  assess- 
able value ;  because  it  would  be  taken  into  consideration  by  a  tenant  in 

(«)  Jnnt  10th,  Mora  Lord  Campbell,  0.  J.,  Erie  and  Crompton,  Js. 

(ft)  This  j«dgm«&t  wu  x«ftd  bj  Coleridge,  J.,  Lord  CftmpbeU  being  abeent  al  NUl  Prioa. 
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determining  the  rent  which  he  would  be  willing  to  pay.  I  agree  that 
influence  in  recommending  customers  is  not  rateable,  and  that  prafiU  in 
trade  cannot  be  rated  as  an  hereditament;  nevertheless  I  think  that 
hereditaments  are  rateable  according  to  the  advantages  which  will  be 
enjoyed  from  the  occupation  of  them  during  the  period  for  which  the 
rate  is  to  be  imposed. 

It  is  admitted  that  the  occupier  of  a  soke  mill  would  be  liable  to  be 
rated  higher  than  if  there  were  no  one  under  an  obligation  to  grind 
corn  at  his  mill,  and  to  pay  him  multure.  But,  it  is  said,  this  is  because 
the  law  compels  customers  to  deal  with  him.  In  my  opinion  it  depends 
upon  the  obligation  alone,  and  not  upon  the  origin  of  the  obligation. 
If  the  owner  of  a  large  estate,  with  a  grist-mill  upon  it,  were  to  insert 
in  all  his  leases  a  covenant  that  his  tenants  shall  grind  at  his  mill  all 
the  corn  grown  on  their  farms,  and  should  let  the  mill  with  this  cer- 
tainty of  custom,  in  my  opinion  the  miller  would  be  rateable  as  if  the 
mill  were  a  soke  mill,  because  his  profits  would  be  as  great  and  as  cer- 
tain ;  they  would  arise  equally  from  the  occupation  of  the  mill ;  and 
the  rent  which  he  would  be  willing  to  offer  would  not  be  in  the  slightest 


*20] 


degree  influenced  by  the  consideration  that  the  ^obligation  to  deal 


with  him  arose  from  contract,  instead  of  arising  from  immemorial 
usage.  If  there  be  a  strong  probability  of  custom  coming  to  a  house 
in  which  a  particular  trade  is  carried  on  from  the  local  situation  of  the 
house,  this  would  be  taken  into  consideration  by  the  tenant  in  calculat- 
ing the  rent  he  would  give ;  and  the  rent  which  he  agrees  to  give  upon 
this  probability  would  be  the  basis  of  the  assessment  upon  him.  If  the 
additional  rent  in  respect  of  probable  custom  is  to  be  taken  into  consi- 
deration, I  do  not  understand  how  the  rent  is  to  be  excluded  which  is 
given  in  consideration  of  the  custom  which  must  certainly  come  to  him 
as  occupier  of  the  premises  assessed. 

Here  there  is  a  joint  demise  of  the  brewery,  together  with  the  good- 
will and  trade  of  the  thirty-three  public-houses  for  seventeen  years ; 
that  is,  of  the  brewery,  with  which  brewery  the  occupiers  of  the  thirty- 
three  public-houses  must  deal  during  the  term.  The  tenendum  likewise 
treats  the  whole  as  an  entirety,  «  To  hold  the  said  brewery,"  &c.,  «and 
all  and  singular  other  the  premises  and  privileges  hereinbefore  demised" 
for  the  term  of  seventeen  years.  If  the  whoje  had  been  at  a  joint  rent 
of  5002.,  there  would  have  been  great  diflScnlty  in  contending  that  the 
whole  of  that  rent  should  not  have  been  taken  into  consideration  in 
estimating  the  assessable  value :  and  it  seems  to  me  to  make  no  differ- 
ence, as  to  the  point  which  we  have  to  decide,  that  the  reddendum  di- 
vides the  rent  into  three  portions:  800/.  in  respect  of  the  brewery; 
50{.  in  respect  of  fixtures ;  and  150/.  <<  in  respect  of  the  good-will  and 
trade  of  all  and  every  the  public  houses,"  Ac.  In  truth  the  effect  must 
be  the  same  with  this  tripartite  division,  as  if  the  word  <<  good-will"  had 
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never  been  introduced,  and  there  had  heen  a  ^demise  of  the  p^of 
brewery,  adding  <<  with  the  occapier  of  which  said  brewery  the  *- 
poblicans  carrying  on  trade  in  the  thirty-three  pablic-honses,  specified 
in  the  schedale  hereto  annexed,  are  restricted  and  bound  to  deal  for  all 
the  beer  they  sell  to  their  customers  during  the  term  aforesaid;"  which 
would  have  been  like  the  lease  of  a  soke  mill  describing  it  as  a  soke 
fniUj  or  of  a  miU,  without  any  immemorial  privilege,  describing  it  as  a 
mill  to  which  a  certain  number  of  farmers  were  bound  by  the  covenants 
of  their  leases  to  carry  all  their  corn  to  be  ground. 

There  are  innumerable  cases  laying  down  the  general  principle  (which 
indeed  is  not  disputed),  that,  if  the  occupation  of  real  property  is  ren- 
dered more  valuable  by  the  occupier  thereby,  as  such  occupier,  making 
profits,  which  would  not,  per  se,  be  rateable,  the  assessable  value  of  the 
real  property  he  so  occupies  may  be  enhanced  by  taking  into  considera* 
tion  the  profit  which  he  so  makes  by  such  occupation.  But  I  am  only 
aware  of  one  decision  which  is  closely  in  point,  to  assist  us  in  applying 
that  principle  to  the  circumstances  now  before  us.  I  mean  Rex  v,  Brad- 
ford, 4  M.  &  S.  317  (E.  G.  L.  R.  vol.  80),  in  which,  a  canteen  in  bar- 
racks being  demised  to  a  tenant  for  a  year,  at  a  rent  of  15L  for  the 
canteen  and  buildings,  and  also  the  further  sum  of  510/.  for  the  privi- 
lege of  selling  therein  liquors,  &c.,  it  was  held  that  the  two  sums  were 
to  be  considered  as  one  entire  rent  for  the  csnteen,  and  that  the  tenant 
was  rateable  to  the  poor  as  occupier  of  the  canteen  in  respect  of  the 
525/.  aggregate  rent,  and  not  merely  in  respect  of  the  152.  I  confess 
I  cannot  distinguish  that  case  from  the  present.  I  conceive  that  the 
privilege  *was  so  valuable,  from  the  lessee  of  the  canteen,  by  the  p^^o 
regalations  in  force  at  the  time  of  the  lease,  having  exclusively  ^ 
the  right  to  sell  liquors  to  the  garrison  within  the  barracks ;  but,  sup- 
posing the  great  value  of  the  privilege  to  have  arisen  entirely  from  the 
Buperior  attraction  of  the  canteen  to  voluntary  customers,  the  profits 
voald  not  thereby  be  more  intimately  connected  with  the  occupation  of 
the  canteen  than  if  the  lessee  had  as  occupier  of  the  canteen  enjoyed 
a  monopoly.  Lord  EUenborough  says  :(a)  <«  It  is  in  substance  but  one 
entire  rent  payable  for  the  occupation  of  a  real  tenement,  and  for  the 
enjoyment  of  the  advantages  belonging  to  it."  <<  We  must  judge  of 
things  as  they  really  are,  and  not  as  they  may  appear  to  be ;  and  there- 
fore we  are  to  consider  here  whether  this  be  not  substantially  one  entire 
rent  in  respect  of  one  entire  subject,  although  artificially  divided  into 
several  payments."  The  house  and  buildings  called  the  canteen,  how- 
ever advantageous  their  situation  might  be,  were  not  worth  more  than 
15i.  a  year  to  let,  without  the  privilege  of  selling  liquors  to  the  garri- 
son ;  bat  the  privilege  of  selling  liquors  in  the  house  and  buildings  was 
worth  the  further  sum  of  510/.,  making  an  aggregate  rent,  which  the 
tenant  was  willing  to  pay  for  the  whole,  of  525/.    In  respect  of  the 

(o)  4  H.  A  8.  821  (B.  C.  L.  B.  toL  80). 
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vhole  of  this  sam  he  was  held  assessable,  the  assessment  not  being  con- 
sidered to  be  on  the  privilege,  or  the  license,  or  the  profits  of  trade, 
but  npon  the  house  and  buildings  rendered  more  valuable  to  the  occu- 
pier by  the  privilege  which,  as  occupier,  he  enjoyed.  I  know  not  how 
♦9^1  ^^^  ^^^  present  purpose  that  privilege  is  to  be  distinguished  *from 
-'  the  privilege  which  the  appellant  enjoys  under  his  lease  of  sup- 
plying beer  from  his  brewery  to  the  thirty-three  public-houses  which, 
of  necessity,  must  deal  with  him. 

Mr.  Heath  relied  much  upon  the  deterioration  of  the  yearly  value  of 
these  public-houses,  by  reason  of  their  being  so  restricted  instead  of 
being  free.  But  I  do  not  see  how  this  consideration  can  be  of  any 
avail  as  between  the  appellant  and  the  parish,  any  more  than  if  from 
the  excellent  beer  which  he  supplied  to  them  he  added  to  their  reputa- 
tion, and,  along  with  their  profits,  he  increased  the  rent  at  which  they 
might  be  let.  The  obligation  to  grind  at  a  particular  mill  would  no 
doubt,  to  a  certain  degree,  diminish  the  yearly  value  of  a  farm  subject 
to  the  servitude ;  but  it  is  allowed  on  all  hands  that  this  deterioration 
would  be  no  argument  against  the  miller  being  assessable  in  respect  of 
the  multure  involuntarily  rendered  to  him. 

I  have  only  further  to  observe  upon  Mr.  BeatV%  ingenious  attempt 
to  claim  a  deduction  of  150Z.  if  he  were  chargeable  with  that  amount ; 
so  that,  by  introducing  pliM  and  minu%  into  the  equation,  this  sum 
would  in  efiect  be  struck  out.  But  we  are  now  arguing  upon  the  sup- 
position that  the  150/.  has  been  shown  to  be  part  of  the  rent ;  and  I 
know  not  how  it  can  be  said  that  payment  of  part  of  the  rent  is  an 
expense  necessary  to  maintain  the  demised  premises  in  a  state  to  com- 
mand the  rent.  In  the  canteen  case  it  might  as  well  have  been  argued 
that  the  510/.  for  the  privilege  of  selling  liquors  ought  to  have  been 
deducted  from  the  5252.,  so  as  to  leave  the  assessable  value  151.  and  no 
more. 

For  these  reasons,  with  the  most  sincere  deference  'for  my  brother 
^2  .^  Erie,  who  is  strongly  of  the  contrary  opinion,  *I  feel  bound  to  say 
^  that  I  think  there  ought  to  be  judgment  for  the  respondents. 

Erlb,  J. — The  facts  of  this  case  involve  the  true  point  of  law  under 
considerable  complication :  but,  upon  analysis,  I  believe  the  question 
to  be :  Whether  premises  are  rateable  for  the  price  which  the  occupier 
thereof  agrees  to  pay  to  a  contractor  for  influencing  customers  to  the 
business  carried  on  thereon  ?  And  the  answer  must  be  in  the  nega 
tive ;  for,  since  the  Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96,  only 
hereditaments  are  rateable,  that  is  land  with  its  appurtenances;  and  a 
contract  between  the  occupier  and  another  person  is  not  a  hereditament. 

It  is  true  that  the  contractor  here,  who  sells  his  influence  over  the 
customer,  happens  to  be  the  landlord  of  the  premises,  and  the  contract 
for  the  influence  is  contained  in  the  instrument  of  demise,  and  the 
price  to  be  paid  annually  for  the  influence  is  called  rent,  and  the  per- 
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8008  to  be  influenced  are  also  tenants  of  the  same  landlord :  but,  if  a 
traveller  with  a  good  connexion,  agreeing  to  sell  his  influence  to  a 
trftdesman  who  hired  him,  happened  to  be  the  landlord  of  that  trades- 
man, and  inserted  the  sale  in  the  demise  of  the  premises,  and  called 
the  price  of  the  influence  rent,  the  accidental  combination  of  the  rela- 
tion of  traveller  with  that  of  landlord  and  a  misnomer  in  the  use  of  the 
word  rent  would  not  constitute  rateabilitj ;  nor  would  the  rateability 
of  the  premises  be  affected  bj  the  source  of  his  influence  over  the  cus- 
tomers, whether  from  the  compulsory  power  of  landlord  or  creditor,  or 
from  more  friendly  ties.  Also  immaterial  as  to  rateability  would  be 
the  nature  of  the  trade  in  respect  of  which  the  '^contract  is  made.  p^.^. 
Bach  a  contract  would  not  become  land  in  the  case  of  a  brewer  '- 
more  than  in  case  of  a  grocer  or  other  tradesman. 

The  rateability  of  a  soke  mill,  for  the  servitude  of  multure  in  the 
8ervient  district,  was  supposed  to  be  analogous :  but  the  supposed 
8ervitude  is,  by  the  hypothesis,  a  legal  appurtenance  to  the  mill,  and 
would  pass  with  it  upon  a  demise  or  sale  of  the  land  with  its  appurte- 
nances. But,  if  the  mill  had  no  legal  privilege,  it  would  be  rateable 
on  ordinary  principles,  and  the  rateable  valne  would  not  be  altered  by 
any  personal  contract  for  custom,  or  for  influence  over  custom,  which 
the  miller,  for  the  time  being,  might  make  with  his  landlord,  or  any 
other  person :  and  so  of  a  brewery ;  if  it  had  a  seignory,  and  the  pub- 
licans were  bound  ratione  tennrss  to  do  service  by  buying  beer  at  the 
brewery,  the  profit  would  be  a  profit  on  realty  and  rateable,  but,  if  this 
eustom  was  obtained  by  contract  or  choice,  the  profit  would  be  personal 
and  not  rateable. 

In  Rex  V.  Bradford,  4  M.  &  B.  817  (E.  G.  L.  R.  vol.  80),  a  canteen 
was  let  at  152.  for  the  building  and  5102.  for  the  privilege  of  suttling 
to  the  barracks,  and  was  worth  to  let  with  the  privilege  at  8982.  15s., 
and  was  decided  to  be  rateable  at  that  sum.  But  the  principle  of  the 
decision  is  that  the  suttling,  which  is  called  a  privilege  granted  by  the 
lessor,  is  an  advantage  arising  from  its  local  situation.  <(From  its 
vicinity  to  the  barracks,  it  of  course  would  attract  to  it  almost  all  the 
custom  of  that  neighbourhood,  and  this  is  the  incident  to  the  property 
which  renders  it  valuable,"  says  Lord  Ellenborough.(a)  <<This  can- 
teen stands  precisely  on  the  same  footing  as  a  public-house ;  that  is,  it 
*acqaire8  a  value  from  its  situation  and  from  its  being  fitted  up  ^^^a 
is  a  manner  calculated  to  answer  the  purpose  of  a  public-honse,"  ^ 
says  Le  Blanc,  J.{b)  Thus  negativing  by  the  judgment  the  ground  on 
which  the  appellant  in  that  case  rested  for  exemption,  namely,  that  the 
privilege  was  personal,  arising  by  the  grant  to  himself.  Accordingly,  if 
the  publicans,  referred  to  in  the  lease  of  the  present  appellant,  resorted 
to  the  brewery  by  reason  of  local  convenience,  it  would  be  an  incident 

(a)  4 IL  a  S.  8S1  (1.  C.  L.  B.  toL  SO). 
(6}iH.*&83S. 
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to  the  property,  as  put  by  Lord  Ellenborongh ;  but,  if  it  was  made 
clear,  as  here  it  is,  that  they  resort  by  reason  of  personal  considera- 
tions, arising  upon  contract,  transitory  with  the  persons  of  the  con- 
tractors, the  same  Judges  would  have  held  this  brewery  not  rateable 
for  the  custom  so  obtained. 

The  supposition  that  the  public-houses  are  locally  connected  with 
the  brewery  rests  on  no  foundation.  The  influence  is  obtained  from 
the  accident  that  the  same  person  is  landlord  of  both,  and  creates  a 
connexion  by  his  own  contract.  If  the  supposed  profit  from  the  cua* 
torn  of  these  public*houses  is  rateable,  so  would  also  be  the  profit  from 
any  other  public-house  whose  custom  the  appellant  might  purchase,  se 
would  also  be  the  profit  from  a  contract  that  the  appellant  should  hare 
the  supply  of  the  landlord's  ships. 

The  distinction,  between  the  present  case  and  those  in  which  the 
separate  values  of  two  properties  are  increased  beyond  the  aggregate 
of  the  two  amounts  by  reason  of  the  joint  occupation  of  both,  is  appa- 
rent by  comparing  the  occupation  of  the  brewery  and  public^bouses 
*971  ^^^^  ^^^  occupation  in  the  cases  above  referred  *to,  of  which  the 
•^  occupation  of  a  farm  jointly  with  a  close  affording  convenient 
access  from  the  farm  to  a  road  has  been  put  as  an  example.  There 
the  farm  is  occupied  with  the  close,  and  the  value  of  both  is  increased : 
here  the  brewhouse  is  occupied  separately  from  the  public-houses ;  the 
profit  to  the  brewery  arises  from  loss  to  the  public-houses ;  and  that 
exchange  of  profit  and  loss  is  occasioned  by  a  contract,  personal  be- 
tween the  two  occupiers,  and  not  from  any  local  incident  to  the  realty 
in  either  case. 

If  the  sum  paid  under  this  trade  contract  is  rateable,  the  absurd 
conclusion  that  it  should  be  deducted  as  a  loss,  at  the  time  it  is  rated 
as  a  profit,  would  seem  to  follow ;  for,  by  the  hypothesis,  it  is  an  out- 
going necessary  to  keep  the  custom  of  the  public-house  to  the  brew- 
house  and  to  enable  the  brewhouse  to  get  the  profit  therefrom ;  and,  if 
so,  it  is  expressly  allowed  as  a  deduction  from  the  gross  estimated 
rental  by  the  Parochial  Assessment  Act. 

Crompton,  J.(a)— I  agree  with  the  judgment  of  Lord  Campbell 
which  has  been  read.  I  think  the  premises  rateable  for  their  value 
enhanced  by  the  privilege  which  is  attached  to  the  brewery  for  the  term 
of  the  seventeen  years.  The  rent  reserved  for  the  privilege  or  mono- 
poly shows  that  it  was  worth  the  tenant's  while  to  give  so  much  more 
for  the  premises  if  their  value  was  to  be  increased  by  the  exercise  therein 
of  this  monopoly. 

The  mode  of  attaching  this  privilege  to  the  brewery  does  not  seem 

^Q/>^  to  be  material.    By  the  arrangement  in  *the  lease  the  privilege 

-'  was  secured ;  and  that  privilege  clearly  was  worth  150{.  a  year, 

by  increasing  the  value  of  the  occupation  to  the  tenant  of  the  premises 

(a)  Thb  Jndgment  WM  read  by  Xri«i  J.,  in  the  abMsee  of  Grompton,  J. 
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as  a  brewery  daring  the  term.  The  case  seems  to  me  to  fall  within 
the  same  class  as  those  of  the  soke  mill  and  the  canteen.(a)  And  I  do 
not  agree  that  these  eases  depend  upon  the  principle  of  the  privilege 
being  itself  rateable,  as  being  of  the  nature  of  real  property.  That 
might  perhaps  be  said  of  the  case  of  the  soke  mills,  where  the  mono- 
poly arising  from  tenure  may  be  considered  as  connected  with  the 
land ;  but  in  the  case  of  the  canteen  the  privilege  was  the  monopoly 
of  supplying  the  soldiers.  Nobody  can  doubt  that  it  would  have  been 
a  breach  of  the  agreement  in  that  case  if  another  suttling  place  had 
been  allowed  to  be  set  up.  The  enhanced  value  and  increased  rent 
was  by  reason  of  the  monopoly ;  and  the  comparison  of  the  case,  by 
the  Court  and  the  counsel,  to  the  case  of  the  soke  mill  shows  that  the 
monopoly  was  the  real  ground  of  the  increased  value.  In  that  case, 
like  the  present,  the  privilege  was  really  secured  by  contract  only,  and 
was  not  attached  to  the  land  in  any  other  way  than  in  the  present 
ease.  In  one  sense  the  privilege  was  to  be  used  locally  by  the  use  of 
the  canteen  as  the  place  for  selling,  just  as  in  this  case  the  benefit  and 
advantage  is  to  be  enjoyed  only  at  the  brewery,  and  makes  the  brewery 
more  valuable. 

The  provisions  in  this  lease  were  an  arrangement  for,  and  had  the 
effect  of^  annexing  the  monopoly  to  the  brewery  for  the  term  in  ques- 
tion ;  and  the  value  of  the  brewery  was  really  increased  by  the  rent 
in  question,  owing  to  this  annexation.  The  monopoly  was  secured 
*to  the  brewery,  and,  as  I  think,  was  confined  to  the  brewery,  p^oq 
and  could  not  have  been  transferred  by  the  appellant  to  or  enjoyed  ^ 
by  him  at  any  other  brewery. 

I  think,  therefore,  that  the  rate  should  be  confirmed. 

Bate  confirmed. 

(a)  Bex  V.  Brmdford,  4  M.  A  8.  817  (S.  C.  L.  R.  toL  SO). 


The  QUEEN  v.  The  Justices  of  HULL. 

Tbe  Mnnidpftl  Corponlion  of  H.  were,  by  their  town  eooneil,  eonstitated  The  Loeal  Board  of 
Health  of  a  dtf  tviei  oo-ezteneiTe  with  the  borongh.  The  Looal  Board  oeeapied  a  yard  within 
H.  IB  fcha  pariah  of  S.  aolely  for  the  parpoaei  of  repairing  the  highwayi  in  the  diatriot,  of  whioh 
they,  ai  Loeal  Board,  were  annreyon.    The  pariah  of  S.  waa  partly  not  within  H. 

Held:  that  The  Local  Board  of  Health  were  rateable  to  the  relief  of  the  poor  in  8.  aa  oecnpiert 
of  the  yard ;  thoir  oeeopation  not  being  for  aach  pnbUo  pnrpoaea  aa  to  exempt  then  from  rat^ 
abilUy. 

T.  P.  E.  Thompson,  on  behalf  of  the  churchwardens  and  overseers  of 
the  parish  of  Sutton,  in  last  Easter  Term  obtained  a  rule  Nisi,  under 
Btat.  11  b  12  Vict.  c.  44,  s.  5,  calling  on  the  justices  of  the  borough  of 
Kingston  upon  Hull,  and  The  Local  Board  of  Health  of  Kingston  upon 
Hull,  to  show  cause  why  the  said  justices  should  not  issue  a  distress 
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yrarrant  against  The  Local  Board  for  payment  of  arrears  of  a  poor-rate 
in  the  parish  of  Sutton,  to  which  The  Local  Board  were  rated. 

It  appeared,  by  the  affidavits,  that,  by  a  provisional  order  of  The 
Oeneral  Board  of  Health,  confirmed  by  stat.  14  &  15  Vict.  c.  98,  s.  1, 
it  was  ordered  that  the  Municipal  Corporation  of  Kingston  upon  Hull, 
by  the  council  of  that  borough,  should  be  The  Local  Board  of  Health 
throughout  the  borough,  which  was  constituted  a  district.  The  parish 
of  Sutton  lies  partly  within  the  district,  and  partly  in  the  county  of 
York  out  of  the  district.  The  Local  Board  of  Health  were  assessed  to 
^„^^  the  relief  of  the  poor  as  occupiers  of  a  yard  situated  in  *that  part 
^  of  the  parish  of  Sutton  which  lies  within  the  district ;  and  this 
rate  was  not  appealed  against.  l%e  poor-rate  not  being  paid,  The 
Local  Board  of  Health  was  summoned  before  the  justices  of  the  borough, 
to  show  cause  why  a  distress  warrant  should  not  issue  against  them. 
They  appeared  before  the  justices ;  when  it  was  not  contested  that  The 
Local  Board  of  Health  did  in  fact  occupy  the  yard  in  question,  but  that 
the  occupation  was  only  for  storing  the  materials  used  by  them  as  sur- 
veyors of  the  highway  within  the  district.  An  objection  was  taken  that 
they  occupied  as  a  public  body  for  public  purposes,  and  were  therefore 
not  rateable. 

The  justices  declined  to  issue  their  warrant. 

BovMj  in  last  Trinity  Term,(a)  showed  cause. — The  first  question, 
and  the  most  important  one,  is,  whether  The  Local  Board  of  Health 
are,  by  the  general  law  of  the  land,  rateable  as  occupiers.  The  pre- 
mises are  in  fact  occupied  by  The  Local  Board,  but  solely  for  highway 
purposes :  and,  as  The  Local  Board  are  by  The  Public  Health  Act,  1848 
(11  &  12  Vict.  c.  68,  s.  117),  surveyors  of  the  highways  within  the  dis- 
trict, the  occupation  is  in  their  official  capacity.  They  contend  that 
this,  a  public  body,  are  occupiers  for  public  purposes,  and,  as  such,  are 
not  rateable.  The  case  comes  within  the  general  rule  laid  down  in  Rex 
t;.  Terrott,  8  East,  506,  and  approved  of  in  Regina  v.  St.  Oeorge,  South- 
wark,  10  Q.  B.  852,  865  (E.  C.  L.  R.  vol.  59).  This  general  principle 
has  been  recently  acted  upon  in  Regina  v.  Overseers  of  Manchester,  S 
E.  &  B.  336  (E.  0.  L.  R.  vol.  77),  and  in  Oambier  v.  Overseers  of 
Lydford,  8  E.  &  B.  846.  It  seems  very  difficult  to  say  that  the  pur- 
*^M  poses  for  which  this  yard  is  *occupied,  that  is  for  keeping  up  the 
^  highways  for  the  use  of  all  Her  Majesty's  subjects,  are  not  as 
public  as  the  purposes  for  which  the  county  court  house  was  occupied 
in  Regina  v.  Overseers  of  Manchester.  In  the  cases  in  which  the  occu- 
pation has  been  held  beneficial  it  will  be  found  that  there  was  some 
private  advantage  derived  from  the  occupation ;  Regina  v,  Badcock,  6 
Q.  B.  787,  800  (E.  0.  L.  R.  vol.  51),  and  Regina  v.  Harrogate  Com- 
missioners, 15  Q.  B.  1012  (E.  G.  L.  R.  vol.  69),  both  recognise  this 
distinction.    [Erlb,  J. — ^But  is  not  the  occupation  of  this  store  yard  in 

(a)  On  t7th  May,  b«fore  Coleridge,  Erie,  and  Crompton,  Ji. 
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ease  of  the  rate-payers  in  Hull,  who  woald  otherwise  be  called  upon  to 
pay  a  higher  rate  for  keeping  the  roads  in  repair.]  The  same  observa- 
tion might  have  been  made  in  almost  every  case  in  which  the  principle 
has  been  applied.  The  maintenance  of  indigent  lunatics  is  in  ease  of 
the  rate-payers  in  the  parishes  who  would  otherwise  have  to  maintain 
them ;  yet  Bethlem  Hospital  was  held  not  to  be  occupied  beneficially ; 
Begina  v.  St.  George,  Southwark.  Perhaps  the  cases  nearest  in  point 
are  those  of  the  borough  funds ;  Regina  v.  The  Mayor,  &c.,  of  Liver- 
pool, 9  A.  &  £.  485  (E.  C.  L.  B.  vol.  86).  If  the  borough  fund  falls 
short,  the  deficiency  must  be  made  up  by  a  borough  rate,  so  that  the 
occupation  was  in  ease  of  the  rate-payers  in  the  borough ;  yet  it  needed 
an  Act  of  Parliament(a)  to  render  the  lands  of  which  the  proceeds  went 
to  the  borough  fund  rateable.  [Erle,  J. — It  is  no  doubt  very  difficult, 
since  Regina  v.  Badcock,  to  give  a  definition  of  «  public  purposes,"  such 
aa  to  be  of  practical  use.  Golbridgb,  J. — The  cases  cannot  be  recon- 
dled  with  each  other.  The  Courts  have  regretted  that  there  ever  was 
such  a  rule ;  and  the  cases  have  narrowed  its  ^application ;  yet 


still  there  is  such  a  rule  in  force.]    If  there  is  a  direct  benefit  to 


[*82 


a  limited  class,  the  lands  are  rateable ;  but,  if  the  fact  of  there  being 
an  indirect  benefit  to  some  class  of  rate-payers  be  sufficient  to  take  the 
ease  out  of  the  general  rule,  the  rule  is  wholly  abolished.  In  Rex  v. 
The  Trustees  of  The  River  Weaver  Navigation,  note  (e)  to  Rex  v.  Liver- 
pool, 7  B.  &  C.  70  (E.  C.  L.  R.  vol.  14),  the  property  was  applicable 
to  the  repair  of  public  bridges  in  the  county  of  Chester,  and  so  in  ease 
of  the  rate-payers  of  the  county.  The  Local  Board  of  Health  occupy 
the  sewers  for  the  benefit  of  the  inhabitants  of  the  district ;  and  it  may 
be  difficult  to  find  any  other  ground  for  exempting  them  from  poor-rate 
in  respeot  of  those,  unless  that  they  occupy  them  for  public  purposes. 
Then  stat.  4  &  5  Vict.  c.  48,  enacts  that  certain  municipal  corporations 
shall  be  rateable  for  their  property ;  but  that  does  not  apply  to  The 
Iiocal  Board  of  Health,  though  they  happen  to  be  the  corporation. 
[Gromfton,  J. — In  Le  Feuvre  v.  Lankester,  8  E.  &  B.  580,  544  (E.  C. 
L.  R.  vol.  77),  this  Court  took  care  to  give  no  encouragement  to  the 
idea  that  The  Local  Board  of  Health  and  the  Municipal  Corporation 
were  not  the  same  body.  But  stat.  4  &  5  Vict.  c.  48,  was  passed  to 
render  again  rateable  lands  which  formerly  were  rateable,  but  had  ceased 
to  be  so  because  by  stat.  5  fc  6  W.  4,  c.  76,  the  proceeds,  being  carried 
into  the  borough  funds,  had  been  made  applicable  only  to  certain  pur- 
poses. The  proceeds  of  lands  occupied  by  The  Local  Board  of  Health 
do  not  go  into  the  borough  fund ;  and  the  case  is  therefore  not  within 
sut.  4  &  5  Vict,  c  48.] 

Bli$$  and  T.  P.  E.  TkompBonj  in  support  of  the  rule. — First,  the 
objection  that  the  occupation  is  not  beneficial,  if  well  founded,  was 

(a)  SftiU.  4  4  6  Viot  o.  iS. 
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,^„Q-|  matter  for  an  appeal  against  the  *rate ;  Re  Williams,  2  E.  &  B. 
J  84  (E.  C.  L.  R.  vol.  75),  Bonnell  v.  Beighton,  6  T.  R.  182,  Mar- 
shall V.  Pitman,  9  Bing.  595  (E.  C.  L.  R.  toI.  28).  It  cannot  be  said 
that  there  was  no  jurisdiction  to  make  the  rate,  even  if  the  occupation 
was  not  beneficial.  The  main  question,  Whether  the  occupation  is 
beneficial,  depends  on  another,  viz. :  For  what  purposes  does  a  Local 
Board  of  Health  occupy  lands  ?  These  are,  manj  of  them,  purposes  for 
the  individual  benefit  of  the  inhabitants  of  the  district.  It  is  said  that 
The  Local  Board  of  Health  is  a  distinct  body  from  the  Municipal  Cor- 
poration ;  but  that  is  not  so.  In  Nowell  v.  Mayor,  &c.,  of  Worcester, 
9  Exch.  457,t  it  was  held  that  the  Municipal  Corporation  were  liable 
for  contracts  made  by  them  as  The  Local  Board  of  Health. 

Our.  adv.  vulU 

CoLERiDOB,  J.,  in  this  vacation  (June  30th),  delivered  judgment. 

The  question  in  this  case  for  our  decision  was  the  rateability  of  The 
Local  Board  of  Health  at  Hull  to  the  poor's  rate,  for  a  yard  occupied 
by  them ;  and  it  arises  under  the  following  circumstances.  The  town 
council  of  the  borough  is,  by  order  of  The  General  Board  of  Health, 
constituted  The  Local  Board.  The  limits  of  the  borough  and  the  dis- 
trict of  the  Board  are  co-extensive ;  and  the  yard  in  question  is  wholly 
within  those  limits ;  but  it  lies  in  the  parish  of  Sutton,  which  is  partly 
within  and  partly  without  the  limits ;  and  the  rate  in  question  is  made 
for  the  whole  parish.  The  board  has  cast  on  it  the  duties  of  the  sur- 
veyors of  the  highways ;  and  the  yard,  in  respect  of  which  they  are 
^Q4-|  rated,  is  rented  and  occupied  by  them  as  a  place  of  deposit  for 
^  ^stones  and  other  materials  for  the  repair  of  the  roads.  They 
have  not  appealed  against  the  rate,  but  refuse  to  pay  the  assessment : 
and  the  mayor  and  justices  decline  to  issue  the  warrant  of  distress. 

Two  questions  were  made :  1st,  Is  not  the  objection,  if  any,  exclusively 
a  ground  of  appeal  ?  2d,  Are  they  rateable  in  respect  of  this  occupa- 
tion ?  These  were  argued  before  my  brothers  Erie  and  Crompton  and 
myself;  and  the  case  stood  over  for  consideration.  We  have  come  to  a 
conclusion  on  the  second  of  these  points,  which  makes  it  unnecessary  to 
consider  the  former;  for  we  think  The  Board  of  Health  is  rateable, 
under  the  circumstances,  and  therefore  that,  if  the  objection  relied  on 
had  been  taken  by  appeal,  it  would  have  been  unsuccessful. 

In  this  case  The  Board  of  Health  may  be  considered  as  public  officers 
of  the  borough  of  Hull.  Among  other  duties  they  are  charged  with  the 
performance  of  an  obligation,  which  the  law  casts  on  the  inhabitants,  of 
repairing  the  highways  in  it ;  and,  in  order  to  the  discharge  of  this,  they 
become  occupiers  of  land  lying  in  a  district  which  in  part  is  not  within 
the  borough.  It  is  clear  that  this  land  under  ordinary  occupation  would 
contribute  to  the  maintenance  of  the  poor*  K  it  ceases  to  do  so,  the 
burthen  of  that  maintenance  must  pro  tanto  be  proportionally  increased 
on  the  remaining  rate-payers  in  the  parish ;  and,  so  far  as  regards  those 
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who  occupy  in  that  part  of  it  which  is  without  the  limits  of  the  borough, 
they  are  thereby  made  indirectly  to  contribute  to  the  repairs  of  the 
highways  within  the  borough.  However  trifling  the  amount  may  be  on 
each  rate-payer  so  circumstanced,  in  principle  this  cannot  be  defended. 

*Nor  can  it  be  by  authority ;  the  case  of  Oovemors  of  the  Bris-  p^^. 
tol  Poor  V.  Wait,  5  A.  &  E.  1  (E.  C.  L.  B.  vol.  81),  is  precisely  ^ 
in  point,  except  that  the  parish,  in  which  the  plaintiffs  there  occupied, 
was  entirely  out  of  the  limits  for  which  they  acted.  They  were  acting 
in  a  public  capacity ;  they  occupied  only  in  respect  of  it,  and  had  not^ 
in  the  popular  sense,  a  beneficial  occupation ;  that  is,  they  did  not  indi- 
vidually derive  any  profit  from  it.  But  they  were  public  officers  super- 
mtending  the  relief  and  maintenance  of  the  paupers  chargeable  to  the 
city  of  Bristol :  and  the  Court  held  that  this  consideration  did  not  relieve 
them  from  contributing  as  other  occupiers  to  the  rate  in  another  parish, 
though  their  occupation  was  in  order  to  the  better  discharge  of  that  duty. 
But  in  the  case  of  Begina  v.  Wallingford  Union,  10  A.  k  E.  259  (E.  C. 
L.  R.  vol.  37),  the  respondent  parish,  in  which  the  Union  workhouse 
was  situated,  was  itself  a  parish  in  the  ^  Union,  which  was  composed  of 
that  and  twenty-eight  others.  This  brings  it  more  near  in  point  of 
fact,  though  we  think  not  in  principle,  to  the  present  case ;  and  it  was 
held  that  a  rate  was  well  imposed  by  the  overseers  of  the  respondent 
parish  on  the  guardians  of  the  Union. 

These  cases,  and  more  to  the  same  effect,  were  endeavoured  to  be  dis- 
tinguished, in  the  argument,  on  the  ground  that  the  appellants  in  them 
eodd  not  be  considered  as  occupying  for  the  benefit  of  the  public  at 
large,  but  only  for  a  certain  portion ;  but  that  here  the  board  was  dis- 
charging a  duty  to  the  whole  public,  all  the  liege  subjects  of  the  Queen 
bemg  entitled  to  use  the  highways,  and  interested  in  their  maintenance. 

This,  however,  is  to  mistake  the  principle  of  the  ^distinction  |.^gg 
relied  on.  The  interest  here  to  be  looked  to  is,  not  that  of  the  ^ 
Queen's  subjects  in  the  enjoyment  of  good  highways,  but  of  the  limited 
district,  the  borough,  which  is  charged  with  the  obligation  of  making 
and  keeping  them  good  at  their  own  expense :  The  Board  of  Health  are 
parcel  of  that  limited  district,  as  well  as  public  officers  of  it ;  and  that 
district  has  a  direct  interest  in  reducing  the  charge  of  that  maintenance ; 
which  interest  is  advanced  by  the  occupation  of  the  yard  in  question  at 
a  cheaper  rate  than  it  would  cost  if  burthened  with  the  payment  of  the 
assessment  in  question.  The  Board  of  Health  in  other  words  are  trus- 
tees, not  for  the  public  at  large,  but  for  the  inhabitants  of  the  district 
for  which  they  act.     The  rule,  therefore,  must  be  absolute. 

Rule  absolute. 
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COOPER  TRESS  v.  JOHN  SAVAGE.    June  19. 

T.  A  S.,  after  Stat  8^9  Viet  o.  106,  oame  into  opeimtion,  ezecnted  a  written  infltntment  not 
nnder  seal,  by  which  T.  agreed  to  let  and  S.  to  hire  land  for  a  term  exceeding  tiiree  yean,  at 
a  rent  payable  monthly.  8.  entered ;  and  it  was  afterwards  orally  agreed  that  the  rent  shonld 
be  paid  qoarterly. 

Held  that  staL  8  A  9  Vict  c.  106,  s.  3,  though  rendering  the  tease  roid,  as  not  being  by  deed« 
still  made  it  void  only  as  a  lease,  and  did  not  preyent  it  from  indioating  the  terms  on  whieh 
8.  held  as  tenant  from  year  to  year;  and  that,  consequently,  S.'s  tenancy  might  be  determined, 
daring  the  term,  by  a  half  year's  notice,  bnt^  at  the  end  of  the  term,  expired  withont  notice. 

Ejectment  for  stables,  &c.,  in  Surrey. 

On  the  trial,  before  Alderson,  B.,  at  the  last  Surrey  Assizes,  it  was 
proved  that  a  written  agreement  was  executed  by  plaintiff  and  defendant 
on  17th  December,  1850.  The  following  were  the  parts  material  to  the 
present  decision. 

^'  The  said  Cooper  Tress  hereby  agrees  to  let  unto  the  said  John  Sa- 
*^11  vage,  and  the  said  John  Savage  hereby  ^agrees  to  hire  of  him,  all 
-*  those  stables,"  &c.  ^^  To  hold  the  same  unto  the  said  J.  S.,  his 
executors,  administrators,  and  assigns,  for  the  term  of  three  years  to  be 
computed  from  the  twenty-fifth  day  of  December  instant,  yielding  and 
paying  unto  the  said  G.  T.,  his  executors,  administrators,  and  assigns, 
the  annual  rent  of  48Z.,  to  be  paid  monthly  on  the  25th  day  of  each 
and  every  month  in  the  year,  the  last  payment  whereof  to  be  made  on 
the  25th  day  of  November,  1858."  Agreement  by  Savage  to  pay  the 
said  rent  ^^  at  the  times  and  in  manner  aforesaid." 

Upon  the  execution  of  the  agreement,  the  defendant  entered.  It 
was  afterwards  orally  agreed  that  the  rent  should  be  paid  quarterly ; 
which  was  done  up  to  the  last  quarter  day,  25th  December,  1858.  For 
the  rent  accruing  on  that  day  plaintiff  distrained  on  27th  December, 
1853 :  whereupon  the  plaintiff  paid  it.  On  the  intervening  26tb 
December,  the  plaintiff  demanded  possession ;  but  the  defendant  refused 
to  quit. 

The  counsel  for  the  defendant  contended  that  the  defendant  was  enti- 
tled to  notice  to  quit.  The  learned  Baron  directed  a  verdict  for  the 
plaintiff,  reserving  leave  to  move  to  enter  a  nonsuit. 

In  last  Easter  Term,  Pzarion,  accordingly,  obtained  a  rule  Nisi  for 
entering  a  nonsuit. 

Luih  now  showed  cause.(a) — The  instrument  of  17th  December,  1850, 
professes  to  grant  a  lease  for  more  than  three  years :  by  the  Statute 
of  Frauds  (29  0.  2,  c.  8),  sect.  1,  2,  such  leases  must  be  in  writing ; 
otherwise  they  have  only  the  effect  of  leases  at  will.  This  lease 
^oo-i  '''is  in  writing :  but,  by  stat.  8  &  9  Vict.  c.  106,  s.  8,  <<  a  lease, 
-'  required  by  law  to  be  in  writing,  of  any  tenements  or  heredita- 
ments," <c  shall  be  void  at  law,  unless  made  by  deed."  The  effect  there- 
fore is  that  the  parties  are  in  the  same  position  as  if,  at  any  time  after 

(a)  Befon  Coleridge,  Wlghtouui,  Brie,  tad  Grompton,  Ji. 
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the  Statute  of  Frauds,  a  lease  for  more  than  three  years  had  been  made 
without  writing.  In  such  case  the  lease,  by  the  Statute  of  Frauds,  has 
the  effect  of  a  lease  at  will ;  but,  where  there  is  any  circumstance,  such 
as  annual  or  quarterly  payment  of  rent,  from  which  a  tenancy  from 
year  to  year  can  be  inferred,  the  Courts  treat  the  tenancy  as  such. 
The  defendant  was  therefore  tenant  from  year  to  year.  But  he  was 
not  entitled  to  a  notice  to  quit :  for  the  terms  of  the  holding  will  be 
regulated  by  the  agreement,  although  it  is  inoperative  as  a  lease :  and 
the  result  therefore  is  that  the  defendant  was  tenant  from  year  to  year, 
not  generally  so  long  as  the  two  might  please,  but  to  Christmas  1858. 
Before  Christmas  1858,  the  tenancy  could  not  have  been  put  an  end  to 
without  notice  to  quit :  at  that  period,  the  will  is  determined  by  the 
original  terms  of  the  taking.  In  answer  to  this,  it  will  be  said  that  stat. 
8  &  9  Vict.  e.  106,  s.  3,  makes  such  a  lease  <<  void  at  law,  unless  made 
by  deed ;"  so  that  the  instrument  has  no  effect  at  all,  even  as  showing  the 
terms  of  the  holding ;  and  that  therefore  this  is  the  ordinary  case  of  a 
tenancy  from  year  to  year.  In  support  of  this  view,  reliance  will  be 
placed  on  the  difference  of  the  language  of  this  statute  from  that  of  the 
preceding  repealed  statute,  7  &  8  Vict.  o.  76,  which,  by  sect.  4,  enacted 
that  no  ^^  lease  in  writing  of  any  freehold,"  &c.,  <Oand,  or  surrender  in 
writing,"  &c.,  <<  shall  be  valid  as  a  lease  or  surrender  unless  the  same 
shall  be  made  by  deed;  but  any  agreement  in  writing  to  let  or  to 
^surrender  any  such  land  shall  be  valid  and  take  effect  as  an  agree-  p^nq 
ment{a)  to  execute  a  lease  or  surrender ;  and  the  person  who  shall  ^ 
be  in  possession  of  the  land  in  pursuance  of  any  agreement  to  let  may, 
from  payment  of  rent  or  other  circumstances,  be  construed  to  be  a 
tenant  from  year  to  year."  It  is  certainly  true  that  stat.  8  &  9  Vict, 
c.  106,  s.  8,  omits  the  provision  as  to  construing  the  person  in  posses* 
sion  to  be  tenant  from  year  to  year :  but  no  argument  can  be  founded 
on  that  omission ;  for  the  provision  was  superfluous,  because  a  person 
so  in  possession  would,  without  express  enactment,  be  so  construed  to 
be  a  tenant  from  year  to  year.  [Crompton,  J. — Possibly  it  was 
inserted  in  the  earlier  statute  for  the  purpose  of  qualifying  the  clause 
giving  to  the  instrument  the  effect  of  an  agreement  to  let,  and  was  not 
inserted  in  the  later  statute  because  there  was  no  such  clause  there.] 
The  instrument  must  at  least  have  as  much  effect,  in  interpreting  the 
terms  of  the  holding,  as  an  unexec  ited  lease,  which  is  equally  <<  void  at 
law."  Now,  if  there  be  an  agreement  to  grant  a  lease  for  seven  years, 
and  the  intended  lessee  enters  under  the  agreement,  but  no  lease  is 
executed,  and  the  party  goes  on  paying  the  rent  which  was  to  have 
been  reserved,  he  is  tenant  from  year  to  year  during  the  seven  years ; 
bat,  at  the  end  of  that  time,  the  tenancy  expires  without  notice  to  quit ; 
Doe  dem.  Tilt  v.  Stratton,  4  Bing.  446  (E.  G.  L.  R.  vols.  13, 15).  Doe 
dem.  Bigge  tr.  Bell,  5  T.  R.  471,  and  Doe  dem.  Bromfield  v.  Smith,  6 

(a)  Bee  Burton  «.  BeeTeD,  16  M.  A  W.  807. 
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East,  580,  are  also  authorities  to  show  that  instruinents,  passing  either 
no  interest  or  an  interest  less  than  they  profess  to  pass,  have  still  the 
*d01  ^^^^^  ^'  regulating  the  terms  upon  which  '^'parties  hold  who  take 

-*  in  supposed  pursuance  of  the  instruments.  [Grompton,  J., 
referred  to  Doe  dem.  Davenish  v.  Moffatt,  15  Q.  B.  257  (E.  0.  L.  R. 
vol.  69).]  There,  under  stat.  7  &  8  Vict.  c.  76,  s.  4,  it  was  held  that 
a  lease  not  under  seal  nevertheless  so  determined  the  terms  of  the 
tenancy  from  year  to  year  that  no  notice  to  quit  was  necessary  at  the 
expiration  of  the  term  named  in  the  lease.  A  difficulty  there  arose  from 
the  last  words  of  sect.  4,  which  might  appear  to  give  an  indefinite 
tenancy  from  year  to  year:  in  the  later  statute  the  words  are  not 
inserted.  [Ooleridgb,  J. — By  stat.  8  &  9  Vict.  c.  106,  s.  3,  a  surren- 
der in  writing  of  the  interests  there  specified  is  also  «<  void  at  law,  unless 
made  by  deed :"  can  you  apply  the  principle  for  which  you  contend  to 
a  surrender  ?]  No :  a  surrender  operates  immediately,  and,  being  void 
at  law,  can  be  used  for  no  purpose.  [Orompton,  J.,  referred  to  the 
judgment  of  Maule,  J.,  in  Berrey  v.  Lindley,  8  M.  &  6.  498,  514  (E. 
G.  L.  R.  vol.  42).]  In  that  case  a  party  became  tenant  under  an  agree- 
ment, not  binding  by  the  Statute  of  Frauds,  for  a  term  of  five  years 
and  a  half  from  Michaelmas  1828;  and  Maule,  J.,  thus  describes  the 
effect :  <<  Parties  may  stipulate  that  there  shall  be  a  tenancy  from  year 
to  year  determinable  at  a  particular  time.  If  a  party  enter  under  an 
invalid  agreement,  or  under  an  agreement  not  amounting  to  a  demise, 
he  may  still  hold,  subject  to  the  terms  of  that  agreement,  so  far  as  they 
are  not  at  variance  with  the  species  of  tenancy  which  the  law,  under  the 
circumstances,  creates.  The  effect  of  what  passed  between  the  parties 
appears  to  me  to  be  this :  the  defendant  became  tenant  to  the  plaintiff 
from  year  to  year,  from  Michaelmas  1828,  for  so  long  time  as  they 
iicj.il  sbould  respectively  please,  determinable  at  *the  end  of  any  year 

-^  at  a  half  year's  notice,  the  defendant  to  go  out  at  the  end  of  five 
years  and  a  half  loithout  notice."  [Grompton,  J. — The  question  is, 
whether  that  is  applicable  to  an  instrument  which  is  declared  <<  void  at 
law."  GoLERiDGB,  J. — ^You  Strive  to  give  it  operation  as  an  agreement. 
It  seems  that  the  Legislature  contemplated  leases,  and  nothing  else : 
and  they  make  void  what  they  contemplated.]  The  course  which  the 
Courts  have  pursued  under  the  Statute  of  Frauds  furnishes  an  analogy 
for  the  interpretation  of  this  statute.  The  lease,  which  in  itself  could 
operate  only  as  a  lease  at  will,  was  resorted  to  as  furnishing  an  expo- 
sition of  the  terms  under  which  the  tenancy  from  year  to  year  was 
held,  as  explained  in  the  judgment  of  Maule,  J.,  which  has  been  cited. 
It  may  also  be  questioned  whether  the  lease  is  void  except  at  the  elec- 
tion of  the  lessor ;  judgment  of  Tindal,  G.  J.,  in  Malins  v.  Freeman,  4 
New  Ga.  895,  898  (E.  G.  L.  R.  vol.  88),  where  Lincoln  College's  Case, 
8  Rep.  58  b,  59  b,  is  referred  to. 
Pear^ofij  contr&. — ^The  authorities  cited  on  the  other  side  would  be 
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•ppKe^Utt  if  tUt,  7  ft  8  Viot.  ^  T6,  wtre  stlU  in  fbrc^^  mi  alao  tmckr 
the  8t^ot0  of  Fnadt,  whick  does  not  mike  agreeoieQls  iroid,  bat  only 
direeti  thai  oertain  interesta  shall  not  be  oreated,  or  any  aelion  be 
brought  under  eertain  mroaiatlanoea ;  Lay tboarp  «.  Bryant,  2  New  Oa. 
T8&»  747  (B.  a  L.  B.  toL  29),  Oroeby  «.  Wadsworth, «  Baat,  iOfi,  611, 
Bai  in  sUt.  S  ft  d  Viet.  o.  108,  s.  8,  the  Legislatore  haa  nted  the 
stroBgest  words  which  could  be  chosen  fbr  preventing  the  sapposed  fiei^ 
tract  from  having  any  efeot  whatever.  Suppose  there  bad  been  a 
building  lease,  not  under  seal,  lEbr  *ainety*>nine  years :  eonld  a  ^^.^ 
party  entering  under  soch  an  instrument  be  treated  as  tenant  from  ^ 
year  to  year  on  the  terms  of  such  a  doenment  f  [EnL^  J."-*Why  may 
we  act  adopt  the  mla  that  such  terms  are  to  be  inoerporated  as  are  con- 
sistent with  a  tenancy  from  year  to  yaar  T  OnoMPTON,  J.-*^And,  if  sc^ 
the  cases  seem  te  show  that  a  determination  without  notice  is  net  incoft* 
Bistent.]  That  may  be  a  reasonable  construction  of  the  earlier  statutes, 
bat  not  of  a  statute  which  preecribes  that  the  transaction  shall  be  <«void 
at  law."  There  eaa,  at  the  ntmosi,  be  only  an  cqnatable  effect  given 
to  it.  Our*  <Miv.  vuft. 

Oomiwn,  J.,  on  the  next  day  (June  20th),  dcHvered  judgment, 
la  this  ease  the  defendant  entered  into  possession  under  a  written 
instrument,  not  sealed,  ezeoated  by  himself  and  the  plaintiff.    (Hie 
Lordship  then  read  the  nmterial  parts  of  the  agreement  of  17th  De- 
cember, 1850.) 

The  argument  turned  upon  the  effect  of  the  two  statutes,  7  ft  8  Yid. 
e.  76,  and  8  ft  9  Yict.  c.  106.  By  sect.  4  of  the  fermer  Act,  ne  lease 
in  writing  of  any  freehold  land  <«  shall  be  valid  as  a  lease,"  <<  unless  the 
rnme  shall  be  made  by  deed ;  bat  any  agreement  in  writing  to  let'* 
^  any  such  land  shaU  be  valid  and  take  effect  as  an  agreement  to  eze- 
eate  a  lease;"  **  and  the  person  who  shall  be  in  possession  of  the  land 
in  pursuance  of  any  agreement  to  let  may,  from  payment  of  rent  or 
other  circumstances,  be  construed  to  be  a  tenant  from  year  to  year." 
Uader  this  section.  Doe  dem.  Davenish  v.  Moffatt,  IS  Q.  B.  257  (B.  0. 
L.  R.  vol.  69),  was  decided.  There  the  ^defendant  took  posses-  ^.^ 
Am  of  land  under  the  terms  of  a  written  agreement  not  under  ^ 
seal,  which,  before  stat.  7  ft  8  Vict.  c.  76,  came  into  operation,  would 
have  operated  as  a  demise  for  three  years :  and  it  waa  held,  that  he  be- 
came tenant  from  year  to  year,  subject  to  the  terms  of  the  agreement ; 
aad  that  the  consequence  of  this  was  that  at  the  end  of  the  three  yearn 
the  teaaaey  ex^red  without  any  notice  to  quit.  That  statute  is  repealed 
by  Stat.  8  ft  9  Yid.  c.  106 ;  sect.  8  of  which  substitutes  for  sect.  4  off 
the  rq^ealed  Act.  an  enactment  sosMwhat  diffsrently  expressed,  and 
Bakea  a  lease,  required  by  law  to  be  in  writing,  of  tenements  &t  hm%^ 
ditaments,  <^void  aft  law,  unlese  made  by  deed."  It  seems  to  us  that 
tlie  mtentioB  of  the  Legislature  is  dear  in  both  statutes.  The  intention 
was  that  leases  should  not  be  made  except  by  deed;    The  irsji  statnM 
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did  this  ineffectually :  it  erred  in  excess,  by  inclading,  not  merely  leases 
of  land  which  by  the  previons  law  were  required  to  be  in  writing,  bat 
all  leases  in  writing ;  and,  farther,  it  gave  to  the  unsealed  lease  the 
effect  of  an  equitable  lease.  This  it  was  intended  to  remedy  by  the 
second  statute,  which  makes  such  leases  of  land  as  must  be  in  writing, 
and  are  not  made  by  deed,  void  as  leases,  leaving  the  effect  in  all  other 
respects  as  it  was  before  either  Act  passed. 

It  seems  to  us,  therefore,  that  the  party  entering  into  possession 
under  such  an  instrument  is  in  the  same  position  as  that  in  which  he 
would  have  been  before  the  Acts.  He  has  not  a  lease,  nor  a  tenancy 
for  the  three  years  and  a  week;  but  a  tenancy  from  year  to  year, 
which,  during  that  time,  is  determinable  by  half  a  year's  notice.  If  he 
stays  to  the  end  of  the  time,  then,  by  the  agreement  of  both  parties,  he 
♦iU1  ^^  ^^^  without  notice.  ^Nothing  in  the  terms  of  stat.  8  &  9 
-'  Vict.  c.  106,  s.  8,  is  inconsistent  with  this. 

My  brothers  Erie  and  Crompton  agree  in  this  view  of  the  case :  but 
I  believe  my  brother  Wightman  entertains  some  doubt. 

WiGHTMAir,  J. — I  did  entertain  some  doubt  yesterday,  as  to  the 
language  of  the  repealing  statute :  but,  after  consideration,  I  come  to 
the  same  conclusion  as  my  learned  brothers.  Rule  discharged. 

Though  a  parol  lease  be  for  a  longer  year,  regulated  by  the  provisions  of  the 

term  than  three  years  and  so  void  within  parol  agreement  in  eveiy  respect  except 

the  statute  of  frauds,  yet  if  the  tenant  the  length  of  the  term :  People  v.  Bick- 

enters,  it  is  a  tenancy  from  year  to  ert,  8  Gowen,  226. 


JOSEPH  ARMYTAGE  WADE  and  JOHN  EDWARD  WADE  v. 

THOMAS  DOWLING.    June  21. 

When  a  matter  ii  referred  to  the  award  of  three  arbitratore,  or  any  two,  and  two  only  gign,  at 
diiTerent  times  and  places,  what  parporte  to  be  an  award,  this  is  not  in  pnnnanoe  of  the  sab- 
mission. 

And,  in  an  aotion  on  the  award,  the  defendant  is  entitled  to  the  verdict  on  a  plea  that  no  award 
was  made. 

The  first  count  of  the  declaration  stated  that,  before  and  at  the  time 
of  the  making  of  the  agreement  after  mentioned,  disputes  and  differences 
had  arisen  and  existed  between  Abraham  Wade  deceased,  plaintiffs,  and 
defendant,  in  respect  of  wood  sold  by  A.  W.  and  plaintiffs  to  defendant : 
and  thereupon,  on  22d  August,  1858,  in  the  lifetime  of  A.  W.,  by 
agreement  of  that  date  made  between  A.  W.  and  plaintiffs  of  the  one 
part  and  defendant  of  the  other  part,  it  was  agreed  that  such  disputes 
and  differences,  and  all  other  disputes  and  matters  in  difference  between 
them,  should  be  referred  to  John  Edward  Oermaine  and  Joseph  Robert 
^AnderSi  and  to  an  umpire  to  be  appointed  by  such  arbitrators  by  a 
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memorandum  under  their  hands  to  be  endorsed  on  the  agreement  before 
they  proceeded  in  the  arbitration,  *«to  arbitrate,  award,  order,  ^^.f. 
and  determine  of  and  concerning  the  matters  referred,  and  all  '- 
claims  and  demands  relating  thereto,  so  as  the  award  of  the  said 
arbitrators  and  umpire,  or  any  two  of  them,  should  be  made  in  writing 
under  their  hands  ready  to  be  delivered"  on  or  before  1st  October  then 
next,  or  on  or  before  such  further  time  as  the  said  arbitrators  and 
umpire,  or  any  two  of  them,  should  respectively,  by  memorandum 
endorsed  on  the  agreement  and  signed  by  them,  from  time  to  time 
appoint :  and  that  the  costs  of  preparing  and  executing  the  agreement 
and  the  costs  of  the  reference  and  award  should  be  in  the  discretion  of 
the  arbitrators  and  umpire,  or  any  two  of  them.  <<  That  the  award  of 
the  said  arbitrators  and  umpire,  or  of  any  two  of  them,  should  be  bind- 
ing on  the  said  parties  to  the  said  agreement."  Averment:  That, 
before  the  said  arbitrators  proceeded  on  the  arbitration,  that  is  to  say 
on  8th  September,  1853,  Germaine  and  Sanders,  by  memorandum  under 
their  hands  endorsed  on  the  agreement,  appointed  Charles  Churchill  as 
umpire.  That  afterwards  Germaine  and  Sanders,  by  memorandum 
endorsed,  ftc,  enlarged  the  time  to  1st  February,  1854.  <<  That,  the 
said  arbitrators  and  umpire  having  taken  upon  themselves  the  burthen 
of  the  said  arbitration,  two  of  them,  viz.  the  said  J.  S.  Germaine  and 
C.  Churchill,  afterwards,  and  within  the  time  so  enlarged  as  aforesaid^ 
that  is  to  say  on"  28th  January,  1854,  «« made  their  award  in  writing, 
under  their  hands,  of  and  concerning  the  said  disputes  and  differences, 
and  did  thereby  award,  adjudge,  and  determine"  that  defendant  should 
pay  A.  Wade  and  the  plaintiffs  282{.  10«.  in  respect  of  the  wood  sold, 
12.  14«.  7cL  in  respect  of  the  costs  of  preparing  and  executing  the 
agreement,  and  165{.  11«.  lOd.  in  respect  *of  the  costs  of  the  ^^^^ 
reference  and  award ;  specifying  the  times  and  places  of  payment. 
Allegation  that  Abraham  Wade  had  since  died.  Breach :  that  defend- 
ant had  not  paid  any  of  the  sums  awarded. 

Flea  1,  to  the  first  count :  That  no  such  award  was  made  as  in  that 
count  alleged.     Issue  thereon. 

(There  were  other  counts,  on  which  money  was  paid  into  Court,  and 
taken  out.) 

On  the  trial,  before  Wightman,  J.,  at  the  Middlesex  Sittmgs  in  this 
Term,  the  execution  of  the  agreement  and  the  enlargements  of  time 
were  proved :  and  an  instrument  was  put  in,  corresponding  with  the 
award  as  described  in  the  declaration,  and  concluding:  <<In  witness 
whereof  we  have  hereunto  respectively  set  our  hands,  the  28th  day  of 
January,  in  the  year  of  our  Lord  1854."  Signed  by  J.  E.  Germaine 
and  C.  Churchill.  It  appeared,  however,  by  the  evidence,  that  the 
Bignatures  were  affixed  under  the  following  circumstances.  The  case 
was  partly  heard  by  Germaine  and  Sanders :  and  they,  not  agreeing, 
called  in  ChurchilL    Churchill  examined  some  witnesses,  and  conferred 
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with  0«nDaiii0,  and  Sanden.  It  appealed  that  he  left  the  tiio  withoat 
expressing  anj  opinien:  hat  afterwaidsy  on  28th  Jannasy,  he,  in  the 
ahsenoe  of  Cknmaine  and  Sanders,  ezeented  the  doonment  in  London, 
and  sent  it  by  post  to  Grermaine  (with  whom  he  agreed),  cBreeted  to  htm 
at  Bristol.  Germaine  received  it  duly  at  Bristol,  exeented  it,  and  sent 
'  it  hack  to  CHittrchill,  by  whom  it  was  pnblished  within  the  enlarged  time. 

Tke  ooonsel  for  the  defendant  contended  that,  on  this  eyidence,  the 
issue  upon  the  irat  plea  onght  to  be  fonnd  for  the  defendant,  as  the  award 
had  not  been  dniy  executed.  The  learned  Judge  directed  a  verdiet 
*d71  ^^  ^^^  plaintiiis,  reserving  kare  to  move  to  enter  a  verdiet  for 

^-'  the  defendant.  In  last  Term,  Ph^mm  obtained  a  rule  Nisi 
aoeordingfy* 

Jo9€ph  Brmffn  now  showed  cause. — ^The  question  is,  whether  there 
chas  OF  has  not  been  an  execution  of  the  award.  The  three,  though 
called  artHtrators  and  umpire,  are  properly,  under  the  submission,  three 
airbitrators ;  and  the  award  is  to  be  under  the  hand  of  any  two.  On 
the  fiu^e  of  the  award  all  is  regular :  but  the  evidence  shows  that  one 
arbitrator  signed  at  one  place  and  time  and  the  oth^  at  another  place 
and  time.  In  such  a  case,  there  may  perhaps  be  ground  for  setting 
aside  an  award  as  irregular :  but  there  is  no  authority  for  holding  this 
to  be  no  award ;  and  the  consequencea  of  so  holding  would  be  misdiiev- 
CMS.  In  Little  v.  Newton,  2  M.  &  G.  851,  860  (E.  G.  L.  B.  vol.  40), 
^here  the  award  was  set  aside  on  another  ground,  the  objection  now  be- 
^re  the  Court  was  also  raised :  and  TindsJ,  C.  J.,  delivering  the  judg- 
ment of  the  Court,  said :  ^'  If  this  objection  Imd  rested  on  no  other 
^ound  than  this,  that  the  two  arbitrators  who  signed  the  award,  after 
having  agreed  upo^  the  terms  of  their  award  when  they  last  met  toge- 
^er,  had  affixed  their  respective  signatures  thereto  at  cUfferent  places 
and  different  times,  we  might  perhaps  have  hesitated  in  holding  the 
award  to  be  void  on  that  objection."  In  Stalworth  v.  Im^,  18  ]M[.  b  W. 
466,  469,t  the  Court  of  Exchequer  refused  to  set  aside  an  award  which 
had  been  signed  by  arbitrators  at  different  places,  though  they  said  that 
ihey  would  not  grant  an  attachment  or  rule  for  payment  of  the  money 
awiM^ded :  they  did  undoubtedly  say :  ^^  We  are  strongly  disposed  to  think 
^dRl  ^^^  ^^^  B^P^i^S  ^f  A^  award  by  joint  arbitrators  *ought,  Mk^.  all 
^  -'  Pther  judicial  acts,  to  take  place  in  the  presence  of  each  other ;" 
adding,  however,  *^  but  we  give  no  &)kal  opinion  on  the  point"  [Cols- 
BmaB,  J. — The  Chief  Baron  points  out  that  "  one  of  the  urbitratprs, 
after  signuig  the  award,  may  repent  of  his  net,  and  wish  to  alter  the 
award  before  the  others  have  signed  it."]  In,  Wri^t  t^*  ChraJbam,  8 
BxcL  181,t  ^A  question  was  aa  to  aii  attachment  for  non-performance 
<rf  such  an  award:  Flatt,  B^,  seems  tp  have  bee^  struck  with  the  diffi- 
enky^  '*^  When  can  the  first  arbitrator  be  said  to  he  functus  officio  V 
But  the  answer  to  thiaand  the  other  diffioiilties  is,  that  mother  ai:bitrator 
iafunctna  cfi^ioy  nor  is  ^  sigMtoreoi?  either  $^1,  till  both  have  signed. 
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AD  the  arbiimton  ntighl  «||pre6;  yti  it  might  nbt  be  ooAvtaie&t  that  ell 
flbonU  eiga  et  Ike  mooieftt.    If  there  be  eo  strict  a  nde  ee  to  eeteblitbel 
kgel  tribmuJa^  it  will  iu»t  be  extended  to  srbitraton :  a  deed  of  sebni^ 
flkm,  fike  a  mereaiitile  instnimeiit^  ie  entitled  to  a  liberal  iatei^retatioik 
In  Bat^  «.  Greeley,  8  Bait,  819,  it  was  bold  tbat  a  mrrant  by  tbre#. 
Goauaiaeion^e  of  baakn^ts  waa  elbetaal,  they  haying  ns^eed,  wbeli 
together,  to  the  itoaing  of  it,  bnt  hating  t^ed  it  at  different  times  and- 
{daoes,  ted  not  in  eadi  others'  prestabe.    [WtaBiiUK,  J.— ISie  jttd|^ 
meat  {weoedes  the  iasoing  of  the  wammt:  bat  the  awftrd  is  itsrif  tht 
jodgmenk]    The  ntmost  diat  ean  be  said  herb  is,  that  the  awnird  wa| 
ToidaUe,  like  the  order  of  removal  in  Rex  v.  Stotfold,  4  T.  R»  696,(«) 
wkidi  was  signed  by  two  jostioes  separately  and  in  different  eonaties» 
The  remedy  here  is  to  move  to  set  aside  the  award,  not  to  hold  it  abso^ 
lately  noil :  that  has  been  ^considered  a  proper  course  where  wit-  r^MA. 
nesaes  have  been  bzamined  in  the  absentee  of  the  parties.  [Wioht-  ^ 
MAir,  J.*-^The  error  there  may  be  said  to  be  an  irregnlarily:  bnt  thft 
objection  here  is  that  legally  the  award  has  not  been  signed  at  afl»3 
That,  too^  rather  falls  ander  the  class  of  irregnlarities*    [WiaaTKAHi 
J. — ^Wonld  it  mate  any  difference  if  there  were  the  interval  of  a  fort- 
night?]   On  Irmciple,  it  ahottld  aeem  not:  it  may  be  aakidd,  on  the  oth^ 
nde,  whether  an  award  is  not  executed  when  one  par^  si^u  direet]|t 
after  the  other,  [Eblb,  J.— The  award  is  the  atental  act :  it  is  iadicatei 
by  signing :  the  signatoree  ean  hardly  be  put  simaltaneonsly :  th^  if 
they  may  be  pat  in  sacoession,  cim  we  extend  the  interval  f    That  is  the 
qneation.]    It  ia  laqniSaiUe  to  draw  ik  line.    [Eelb,  J.,  aoentioned  Spioov 
v.  Bargees,  1  G.  M.  A;  B.  129.t  (i)]    The  whole  was  here  in  fieri  till  th# 
second  signatore :  the  two  hav^  made  what  pr<^esses  to  be  the  act  of  th^ 
two.    [CkiLBimani  J. — ^Woold  it  be  right  in  <me  party  who  has  exeeut^ 
to  abstain  from  coosiderii^;  some  view  which  occorred  to  bun  before  the 
exeeotion  by  the  other  party  ?]    It  would  not :  and  thait,  if  it  eoold  bo 
proved,  might  constitate  good  groond  for  setting  the  award  aside.    Caaea 
of  miscendoet,  on  which  awurds  will  be  set  Hside,  are  to  be  found  in  2 
Chitty*s  Archbold's  Pknctic^  1497  (8th  ed.) :  some  of  th^se  are  such  ai 
weald  not  siq>p<vt  a  plea  of  No  award.    It  must  frequently  ha|^n  that 
one  arbitrator,  who  has  agreed  to  th^  rteult,  cannot  wait  till  the  award  id 
drawn  out,  and  that  the  other  cannot  wait  till  the  firat  retuma.    [Oolk- 
RIDOB)  J. — ^The  law  Would  probably  not  be  ae  anreaaonable  aa  to  avoid 
an  award  for  a  minute  interval.] 
^^eaUnfi  and  P/^ptoti,  eontri,  we^  not  called  npon*  l^^,^ 

CoLEunGB,  J. — ^I  am  of  opinion  that  thia  rule  muat  be  made  *- 
absolate.    ISr*  Brown  claima  a  liberal  interpretation  of  the  deed  of  anb* 
mission,  and  urgea  upon  us  the  mischief  ineidental  to  a  strict  interpreta* 
tiMu   I  agree  ^at  in  all  queationa  of  form  we  ahould  aeek  to  adopt  diat 

(«)  Sm  B«X  •.  #oMM»  S  T.  K  S8;  Bat  •.  H«atUll  ttUwtt^  S  T.  B.  SSt. 
(ft)  8m  JoaM  fli  Jas«%  1  CI.  a  M.  m.t 
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constniction  which  will  best  carry  out  the  intention  of  the  parties  in 
making  the  submission.  Bat,  considering  that  such  is  the  role,  and  that 
there  is  no  appeal  upon  the  merits,  it  is  of  the  greatest  consequence  that 
the  Courts,  as  to  whatever  is  fundamental,  should  see  that  all  is  properly 
done.  Now  one  fundamental  principle  is  that  the  Courts  are  bound  tc 
give  to  the  parties  what  they  stipulate  for  as  the  condition  of  their  sub- 
mission. The  parties  say :  We  refer  this  matter  to  three  arbitrators ; 
we  wish  to  have  the  opinion  of  all  the  three ;  at  any  rate  the  opinion  of 
two  up  to  the  last  moment  It  was  well  pointed  out  in  Stalworth  v. 
Inns,  13  M.  k  W.  469,t  that,  up  to  the  last  moment,  something  may 
occur  to  change  the  opinion  of  the  arbitrator.  Is  then  this  condition 
carried  out  when  the  arbitrators  execute  at  different  places  and  times  ? 
I  think  not.  When  is  the  first  signature  to  take  effect  ?  One  party 
signing  at  London  on  one  day,  the  other  at  Bristol  on  another  day,  when 
have  they  executed  ?  It  cannot  be  said  that  the  award  was  executed  on 
the  first  day ;  for,  till  the  second  day,  it  was  in  suspense ;  and  the  first 
signature  can  take  effect  only  after  the  second  is  affixed :  but  in  the 
mean  time  the  party  first  signing  might  alter  his  mind ;  perhaps  he  has 
4(f:il  signed  for  a  reason  which,  if  ^communicated  to  the  other  arbitrator, 

-*  might  induce  the  latter  to  differ.  These  possibilities  show  that 
there  is  good  reason  for  requiring  that  the  award  should  be  signed  simul 
et  semel.  I  agree  that  hitherto  no  case  has  occurred  precisely  on  this 
point.  Little  v.  Newton,  2  M.  &  G.  851  (E.  C.  L.  R.  vol.  40),  was  de- 
cided on  another  ground ;  and  there  Tindal,  C.  J.,  expressed  a  doubt 
whether  an  award  could  be  held  void  on  such  an  objection :  and  in  Stal- 
worth 9.  Inns,  18  M.  k  W.  466,t  the  Court  refused  to  set  aside  the  award 
on  this  ground ;  but  they  intimated  an  opinion  in  favour  of  the  objection, 
and  went  so  far  as  to  express  an  expectation  that  "  Ptobably,  when  this 
strong  intimation  of  opinion  of  the  Court  is  made  known  to  joint  arbi- 
trators, they  will  take  care  not  to  make  their  awards  except  in  the  pre- 
sence of  each  other."  All  through  the  cases  it  is  assumed  that  the 
arbitrators  are  to  act  together,  and  that  each  has  jurisdiction  to  the  last 
I  think  less  mischief  will  be  done  by  requiring  arbitrators  to  look  accu- 
rately to  their  powers  than  by  permitting  a  practice  contravening  the 
intention  of  the  parties  to  the  submission. 

WiGHTMAN,  J. — The  objection  is,  not  that  some  irregularity  has  been 
committed  which  should  induce  us  to  set  aside  the  award,  but  that,  on 
the  plea  of  No  award,  the  proof  is  that  the  two  arbitrators  have  signed 
at  different  times  and  places,  and  that  this  constitutes  no  execution.  The 
submission  is  to  the  award  of  any  two  or  more  who  make  the  award 
before  a  certain  time.  One  makes  at  one  time ;  another  at  another, 
^.on  When  is  there  the  signature  of  the  two  ?    A  week  or  a  fortnight 

•*  ^may  intervene  between  the  signatures :  yet  clearly  there  is  not 
the  signature  of  the  two  till  both  have  signed ;  nor,  till  then,  is  there 
the  final  signature  of  one,  since  matters  may  occur  in  the  interval  which 
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nay  alter  his  yiew.  The  parties  have  a  right  to  the  joint  judgment  of 
the  two  exercised  upon  consideration  up  to  the  last  moment.  It  is  true 
that  we  cannot  well  imagine  both  signing  at  the  same  moment ;  but,  if 
the  two  are  together,  that  is  equivalent  to  their  signing  at  the  same  time. 

iSnLB,  J. — ^I  also  am  of  opinion  that  tiiis  role  should  be  made  absolute. 
This  is  not  the  award  for  which  the  submission  stipulates.  That  was  to 
be  an  award  made  upon  the  joint  judgment  of  arbitrators  considering 
all  that  they  had  heard  up  to  the  giving  of  their  judgment.  If  an  eze* 
cation  at  two  difierent  places  were  held  good,  we  should  get  to  what 
seems  in  fact  to  have  been  made  here,  an  award  by  one  arbitrator  con- 
ditional upon  the  assent  of  the  other.  That  is  not  a  joint  award.  I  think 
the  possibility  of  change  of  opinion  is  exemplified  by  cases  which  I  have 
known,  where  a  singly,  arbitrator,  having  made  his  award,  has  afterwards 
taken  a  different  view,  and  has  himself  made  an  aflSldavit  to  get  his  award 
set  aside.  That  surely  may  equally  well  happen  when  there  are  two 
arUtrators,  and  might  be  produced  by  fresh  light  thrown  upon  the  ques- 
tion at  the  last  conference. 

Gbompton,  J. — ^I  am  quite  of  the  same  opinion ;  and  I  entirely  agree 
with  the  reasons  which  have  been  given.  Rule  absolute. 


When  arbitntois  having  agreed  on  the  counsel,  carried  to  the  arbitrators 

their  award  for  the  pnrpoee  of  having  separately  and  separately  signed    by 

it  drawn  up  in  form,  adjourned  and  did  them,  it  was  held  that  the  separate  eze- 

not  meet  again  pursuant  to  the  adjourn-  cation  of  the  power  vitiated  the  award :. 

ment,  but  the  report  was  drawn  up  by  Moore  v,  Ewing,  Coxe,  144. 


♦THOMAS  GEORGE  THOMPSON  v.  WILLIAM  HENRY  ^^m 

SHEPPARD.    June  22.  L  ^ 

ictioB  for  umbU  and  battoiy.  PIm  of  pajment  into  oonit  of  40t.  in  the  oidtnarj  fonn.  Do- 
Buimr  toploSk 

fttther  repliestion :  that  defendant  did  what  ii  eomplained  of  nnder  eireumftnncei  wbiob  did 
not  oathoriie  delendant  to  ]>nj  money  into  oonrt  in  that  aetton,  and  that  tbers  waa  no  atatnto 
latboriaittg  him  m  to  do.    Demnrrer  to  the  replication. 

Held:  ttia^  if  the  defendant  usniped  the  priTilege  of  paying  into  oonrt  when  not  entitled  ao  to 
do,  the  plaintiff's  remedy  was  by  an  application  to  the  Oonrt»  and  that  the  form  of  plea  of  pay- 
ment into  Conrt  giren  by  the  Common  Law  Prooednre  Ao^  1852,  waf  to  be  adopted  in  aU 
Judgment  for  defendant  on  both  demnrren. 


AcTioiTy  <<for  tbat  the  defeudaut  assaulted  and  beat  the  plaintiff, 
gave  him  into  custody  to  a  policeman,  and  caused  him  to  be  imprisoned, 
and  carried  and  conveyed,  in  such  custody  as  aforesaid,  along  divers 
public  streets  and  highways  to  a  certain  police  station,  and  to  be  there 
imprisoned  upon  a  false  and  unfounded  charge,  that  the  plaintiff  had 
committed  an  offence  punishable  by  law." 

Plea:  «And  the  defendant  brings  into  Court  the  sum  of  forty  shil- 
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^*mmit^^^ 


BDgBy  Mid  Mji  that  tke  iaid  sun  »  inoigb  to  Buiisf  j  tlie  eUim  (»f  tkt 
plaititiff  in  rwp«ol  t>f  tile  maltert  kcriia  pleadtd  to*" 

Bepliettimi.  1»  «<  Tlmt  the  defendtat  did  wiiat  k  eomphused  o^ 
inider  eireaaietaiicea  irhich  dH  iK>t»  nor  do^  enable  the  defiiiichiit  to  pajr 
Bioiiey  into  Oonrt  in  this  aetion ;  aai  that  there  was  not,  nor  le  thoro» 
any  atetniey  under  or  by  Tirtne  of  wfaieh  the  defendant  is  alitheriand^ 
empoir^edi  or  entitled  eo  to  do/*  Demnrrer^    Joinder* 

S«  Deuiirrer  to  the  plea.    Jobden 

The  detanrreie  were  notr  argtted.(n) 


^j^^  *  WlZbf,  for  the  plainti£*^Zhe  OouMon  Law  Proeednre  Aet^ 
J  1852  (16  k  16  Tiot.  o.  T6)»  by  ie«t.  70,  anthoriaei  payment  into 
Oonrt  in  moit  aetione^  bnt  eieepts  freni  that  proriii^,  amongit  othetti 
aotioni  for  aieattlt  and  batteryi  and  for  fhlee  inxprisonttient  |  ao  that 
thia  plea  ii  not  anthoriaed  by  that  Aet.  It  may  be  that  so«e  ethw 
Aet  antheriaet  the  plea  if  the  defendant  filk  eome  partienlar  cbemetef } 
for  instaneO)  if  the  defondant  ie  a  pereoa  aeting  in  exeeation  ci  etat.  7 
ft  8  0. 4,  c.  80,  he  may,  by  sect.  41  of  that  Am^  pay  money  into  Cenrt* 
In  Aaton  ¥.  Perkoi,  IS  M*  4  W.  88S»t  a  plea  in  this  form  iree^  it  ia 
tme^  heM  good  after  verdict :  bnt  it  did  not  there  appear  on  the  teeolrd 
that  the  defendant  was  not  entitled  to  the  pririlege  nnder  some  local 
Aet  t  that  is  here  ahown  by  the  replication,  lliere  muBt  be  some  wny 
of  placing  on  the  record  a  denial  of  the  plaintiff's  filling  each  an  ex* 
eeptional  character  as  giret  him  this  privilege ;  if  it  need  not  be  nterred 
In  the  plea  that  he  does  so,  at  all  erents  it  may  be  shown  by  the  repli- 
cation that  he  does  not. 

Fieldf  contrft. — It  is  clear  that  on  the  old  practice,  before  stat.  8  k 
4  W.  4,  c.  42,  and  the  New  Bides  of  Hil.  4  W.  4,  General  Rules  and 
Begnlations,  17,(i)  when  money  was  paid  into  Court  nnder  a  side  bar 
mle,  if  the  defendant  was  not  entitled  to  do  so,  the  mode  of  correcting 
the  impropriety  was  by  an  application  to  the  Conrt ;  Griffiths  v.  Wil- 
liams, 1  T.  B.  710.  So  that,  if  this  case  had  occurred  before  Hilary 
Term  4  W.  4,  the  question  whether  the  defendant  was  entitled  to  the 
pivilege  of  paying  money  into  Conrt  nnder  some  Aet«  as  for  instance 
nnder  stat»  7  4  8  G.  4y  e.  80,  oonld  not  have  been  referred  to  a 

*661  *^^*  ^^  ^^^^  ^'  Perkes,  15  H.  ft  W.  885,  890,t  the  Conrt,  in 
^  giving  judgment,  say  that  the  effect  of  stating  in  the  plea  the 
character  of  the  defendant  « would  be  to  give  the  plaintiff  the  power 
of  taking  issue  on  the  fact  of  the  defendaiit  being  such  justice  or  offi- 
cer, and  also  on  the  fact  whether  he  was  acting  in  the  execntion 
of  his  duty,  and  thus  transferring  to  the  jury  the  right  to  decide  those 
questions  of  fact,  which,  at  the  time  of  the  passing  ^"  stat.  8  4  4  W. 
4,  c.  58,  «<  and  the  then  prevaSing  practice,  were  determinable,  by  the 
Court  only,  or  a  Jn^  subject  to  appeal  to  the  Court.   Ihe  object  of 

(a)  Befort  Cdoridfe,  Wiglitmttiy  Xria,  mi4  OrtOif toq,  Ji. 

(ft^)  5  B.  a  Ai  tL  (li ::  Ii.  n.  vo.  ST). 
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Ike  uw  nile  nwi  MI7  to  {Nil  ihe  ttelmieBi  ^f  paJnnMl  of  nlbo^y  kiUI 
Cottt  on  the  record,  and  so  saye  the  ddendeni  the  troitUe  and  <$xpeiief 
of  proving  thn  Jndge'e  order*  We  all  think  that  the  true  eonatrnction 
of  the  rde  ia,  that  the  form  ja  to  be  adopted  in  all  nasee  of  payment 
of  momgr  into  Gonrt  in  any  action^  wilhont  etaling  the  tharaoter  of 
the  defondant ;  and  thnt  the  provjaion,  that  the  plea  ia  to  be  (nt  neeir 
at  M^  he*  in  that  fbrfti  antatis  tantaadiai  is  only  t6  Mtkeriie  aneh  al^ 
teratiOB  aa  nay  be  neeeisary  in  order  to  adapt  the  plea  to  the  teattiea 
of  the  partiea,  to  die  form  of  aetion^  to  the  tarn  paid^  and  the  likok" 
that  ia  all  nppUeable  to  the  plea  nnder  The  Common  Law  Proeedlire 
Act,  1852.  (^nU|  X-^Undelr  Net  gnilty  bgr  atattte  the  iMue  very 
efcen  iavelvea  the  ^uMtion  whether  the  defendant  wM  aneh  jnstiee  or 
oSoe^  and  also  whether  he  ima  noting  in  the  eneention  of  hie  dniyi 
Why  ahoald  net  theee  iaete  be  pnt  in  isaiie  by  one  plea  ai  well  aa  by 
another  ^  The  o^eotion  is  not  to  the  putting  those  &ots  in  issne^  btfl 
that  there  is  nothing  in  the  netr  ndes  or  The  CduMnen  Law  Proeednre 
Act|  1852^  tranaferring  the  right  to  dedde  *theee  qneatiens  from  ^^^^ 
the  Comt,  in  whinh  by  the  old  law  that  right  Was,  to  the  jttry«  ^ 
The  qneatien  whether  the  defendant  is  entitled  to  notiee  of  notion  is  to 
be  deeided  by  the  Jndge;  ArhoU  v.  Hamd,  9  Sxeh.  404 ;t  yet  it  ge- 
neraily  ini^ves  the  same  filets  that,  nnder  Not  gnilty  by  statnte,  art 
to  be  left  to  the  jnryi  Jn  Key  n^  Thimbleby,  6  Snoh*  692|t  it  waa 
held  that  the  foim  of  the  plea  of  payment  into  Court  was  not  to  be 
▼arind.  Then  the  Lsgisktnrei  knowing  that  aneh  waa  the  eonstmetiott! 
put  on  the  langnage  of  the  New  Bnles  by  the  cases,  use  the  same  Ian* 
gaage  in  the  enaetment  in  the  Cetmnoli  Law  Proeeduro  Aot,  1862,  and 
must  be  anpposed  to  mean  to  ^te  it  the  same  oonstrtlction. 

Uliibe,  in  reply^— The  genetnl  rule  ia  that  qnestieni  of  fact  are  tdi 
be  demded  by  tiie  jory  1  4nd  them  is  manifostly  great  ineontenienee  if 
saeh  qneationB  as  whether  the  defendant  filled  an  oSee^  and  atfted  in 
eaesntieD  of  it)  are  te  be  deeided  finally  and  coneloaiToly  on  affidatit* 
Arnold  •»  Bfaniel  was  deeided  on  the  special  langnage  of  the  Aot  in 
that  eaae*  Bef<Nre  the  Now  Bnlea  the  ptaetiee  was^  on  payment  into 
Oo«t|  to  eensider  the  elaim  fer  so  mnch  struck  out  of  the  deolaratiott« 
nut  waa  npplieaUe  to  BMney  daims*  But»  when  the  action  was  in 
torti  and  the  defendant  <4aiflied  to  hare  the  right  to  pay  money  into 
Coirti  it  was  Hot  possible  to  strike  nnything  ont  of  the  deelaratien< 
Nnither  wonld  the  <Wt  on  afidnTit  decide  thM  the  dcfidudant  was  not 
entitled  to  the  prink^  end  so  refime  to  aUow  him  to  pay  it  in ;  neri 
en  the  ether  handi  did  it)  fay  pematting  him  to  pay  it  in,  oonclude  the 
^laintiif.  It  was  paid  into  Court ;  and  at  the  trial,  on  the  gene*  r^^f 
ral  issn%  two  qneatiens  were  raised  1  TiS.,  lst«  Wore  the  fects  ^ 
sush  as  to  enCitle  the  defen^t  to  pay  aoMnda  into  Court  ?  2d.  Wert 
the  arnenda  anflksient  7  There  is  no  authority  fer  saying  that  the  first 
Of  theee  fuealiens  waa  arer  deeided  on  nffidnvit*    In  Otifilhs  #4  Wil- 

TOImIY. 
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liamSy  1  T.  B.  710,  the  money  h&4  been  taken  oat  of  Court ;  and  that 
was  held  eqaivalent  to  an  estoppel.  Cur.  adv.  vult. 

CoLERiDGB,  J.,  in  this  vacation  (June  80th),  delivered  judgment. 

This  was  an  action  of  trespass  for  assault,  beating,  and  false  impri- 
sonment. The  defendant  pleaded  that  he  brought  into  court  40«.,  and 
that  that  sum  was  enough  to  satisfy  the  plaintiff  in  respect  of  the  mat- 
ters therein  pleaded  to.  The  plaintiff  demurred  to  this  plea,  and  also 
replied  that  the  defendant  did  what  was  complained  of^  under  circum- 
stances which  did  not  authorize  the  defendant  to  pay  money  into  court, 
and  that  there  was  not  any  statute  under  or  by  virtue  of  which  the 
defendant  was  authorized,  or  empowered  or  entitled  so  to  do. 

The  action  not  being  one  in  which  money  could  be  paid  into  court 
according  to  the  general  law,  the  defendant  could  only  have  a  right  to 
pay  it  in,  if  he  had  been  acting  in  some  character,  or  under  some  spe 
cial  circumstances,  which  entitled  him,  under  the  provisions  of  some 
statute,  to  pay  money  into  court;  and  the  question  raised  was:  Whe- 
ther, in  such  case,  the  one  party  is  to  state,  and  the  other  party  to  deny, 
if  he  choose,  the  special  character  or  circumstances  which  give  the  right 
*to  pay  money  into  court,  contrary  to  the  usual  rule  of  law  in 
such  action ;  or,  Whether  the  plea  is  to  be  in  the  form  given  by 
the  Common  Law  Procedure  Act,  1852,  which  merely  states  the  pay- 
ment into  court  and  the  sufficiency  of  the  sum  paid  in,  leaving  the 
plaintiff  to  apply  to  a  Judge  or  the  Court,  if  the  money  is  paid  in 
under  circumstances  not  bringing  the  case  within  the  special  provisions 
of  any  statute. 

We  were  referred  to  two  decisions  in  the  Court  of  Exchequer  on  this 
subject,  Aston  v.  Perkes,  15  M.  &  W.  885,t  and  Key  v.  Thimbleby,  6 
Exch.  692.t  These  decisions  were  upon  the  form  of  plea  as  given  by 
the  new  rules  before  The  Common  Law  Procedure  Act ;  but  it  was  con- 
ceded in  the  argument  that  there  was  not  any  material  difference  made 
in  this  respect  by  the  Common  Law  Procedure  Act.  It  was  strongly 
pressed  upon  us  that,  where  the  payment  of  money  into  court  was  to 
be  by  plea,  and  where  it  could  only  kwfuUy  be  paid  in  under  particular 
circumstances,  the  party  ought,  according  to  the  usual  rules  of  plead- 
ing, to  allege  on  the  record  the  circumstances  entitling  him  to  pay 
money  into  court,  contrary  to  the  usual  rules  of  law,  and  that  the  other 
party  ought  to  be  allowed  to  contradict  such  allegations ;  and  that  a 
matter,  frequently  involving  nice  questions  of  law  and  complicated  ques- 
tions of  fact,  ought  not  to  be  left  merely  to  the  decbion  of  a  Judge  at 
Chambers,  whereby  the  parties  are  deprived  of  the  advantages  of  an 
open  trial  by  jury,  and  of  a  writ  of  error. 

Whatever  force  we  might  have  been  disposed  to  give  to  these  argu- 
ments, we  think  that  we  are  bound  to  act  upon  the  authority  of  the  two 
4reQi  cases,  in  both  of  which  *the  Court  of  Exchequer  proceeded  upon 

-'  the  principle  that  the  plea  is  not,  in  cases  like  the  presenty  to 
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state  the  charaeter  or  special  ciroumstances  by  reason  of  whioh  the 
defendant  seeks  to  plead  the  payment  of  money  into  Gonrt. 

We  bow  to  the  express  authority  of  a  Court  of  co-ordinate  jurisdic- 
tion, and  think  that  these  decisions  can  only  properly  be  questioned  id 
a  Court  of  error :  and,  upon  the  authority  of  the  decisions  referred  to, 
we  give  judgment  that  the  plea  is  good,  and  the  replvpation  bad. 

Judgment  for  the  defendant. 


EDWABD  V.  TBEYELLICE.    June  28. 

AfltloB  hj  ft  MtaiMi  for  woik  and  kbonr  on  board  a  British  rogistortd  ahip  T.  Ploa:  fhat  the 
work  was  dono  aftor  tho  passing  of  stat  7  A  8  Yiot  a  112 ;  that  plaintiff  had  engagtd  himsslf 
on  board  a  British  rtgistered  merchant  ship  C,  as  seaman  for  a  Toyage  from  LiTcrpool  to  San 
Flraaeisoo,  which  was  oontioning  during  the  performance  of  the  work  and  labour;  and  plain- 

-  tiff  bdoagod  to  the  ressel  C.  for  tho  said  Toyage,  within  the  meaning  of  the  Act;  and,  whilst 
ha  was  sndi  seaman  on  board  the  0.,  and  before  doing  or  oontraeting  for  the  work  and  labonr, 
deserted  the  C.  within  the  meaning  of  the  Act  (sect  9) ;  and,  while  he  was  such  deserter  and 
belonged  to  the  C^  engaged  himself  with  the  defendant,  who  was  mast'^  of  the  T.,  as  seaman, 
far  wages :  and  that  the  action  was  broaght  to  recoTor  such  wages :  ana  ihat  the  desertion  was 
entered  in  the  log-book  of  the  C,  and  certified  by  the  signatures  of  the  master  and  mate  of 
thea 

Beplieation :  that^  before  plaintiff  deserted  the  0.,  the  captain  and  ofioen  of  the  0.,  on  many 
oeeadons,  flogged  and  punished  plaintiff  with  great  and  unreasonable  cruelty  and  scTcrity ; 
that  such  floggings  and  punishments  were  not  rendered  necessary  by  plaintiff's  oonduct,  but 
wen  unnecessary  and  unreasonable;  that  the  plaintiff  requested  the  captain  and  oflieers  to 
deoisl^  whieh  the  ei^tain  reftised  to  do:  and  thereupon  plaintiff^  because  he  had  Just  and  rea- 
sonable cause  to  belicTC,  and  did  belicTC,  that  the  captain  and  officers  would  continue  to  punish 
and  flog  him  with  such  great  and  unreasonable  cruelty  and  ureritj,  did,  in  order  to  escape 
from  sneh  great  and  unreasonable  erud^  and  sererity,  desert  the  C.  Held,  on  demurrer,  a 
good  replication,  as  showing  that  there  was  no  desertion  within  the  meaning  of  sect*  9. 

Another  replication  to  the  same  plea  alleged  that  the  plaintiff  was  an  African  and  a  negro»  and 
thai  negroas  were  enslaTed  in  di?ers  States  of  The  United  States  of  America,  and  bought  and 
sold  as  slares  by  the  citiiens  of  the  same  States :  that  the  captain  of  the  C,  before  plaintiff 
deserted,  threatened  to  sell  him  as  a  slare  to  certain  citiiens  of  The  United  States ;  that  San 
firancisM  is  in  one  of  the  said  United  States,  to  wit,  California;  and  plaintiff  had  Just  and 
reasonable  grounds  for  belioTing,  and  did  beliere,  that,  on  the  airiTal  of  the  C.  at  San  Fran- 
cisco^ the  captain  was  about  to  carry  his  threat  Into  execution :  and  thereupon  plaintiff,  in 
order  to  prerent  the  captain  ftom  selling  him  as  a  slare,  deserted  the  C.  Held,  on  demurrer, 
a  bad  replication,  as  not  showing  that  California  was  a  State  in  whioh  plaintiff  oouid  be  sold  as 
a  slaTe.    Dubitante  Crompton,  J. 

Thb  first  count  was  for  work  and  labour  done  by  plaintiff,  at  request 
of  defendant,  on  board  a  British  ^registered  ship  called  The  Teo-  |.^^^ 
man,  as  a  mariner  and  cook,  of  which  ship  defendant  was  master.  ^ 
Second  count,  on  accounts  stated. 

Plea  8.  That  the  sud  accounts  were  stated  of  and  concerning  the 
price  of  the  said  work  and  labour,  being  the  wages  and  emoluments 
after  mentioned,  and  of  and  concerning  nothing  else :  and  that  the  work 
and  labour  were  done,  and  the  wages  and  emoluments  after  mentioned 
were  contracted  for  and  accrued,  after  the  passing  of,  &c.  (stat.  7  &  8 
Tiet.  c.  112,  ^  To  amend  and  consolidate  the  laws  relating  to  merchant 
seamen ;  and  for  keeping  a  register  of  seamen*'),  in  respect  of  a  roj- 
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ig^  l^k  from  Bill  FhAbifOO  to  thU  Ui^HI^  That  |>lMiitil(  before  tbt 
time  of  doing  ^  %Otk  ttttd  k^ur^  tlid  of  the  eontrtoting  and  mcetwh 
tag  Of  tho  ikUegod  debt  in  re8t>eet  thoreof,  bed  ongeged  btmself,  for 
irage^  iii  ikit  bobdf,  to  iet««  ae  •oaaum  em  boiml  A  iBritbb  regietered 
nerehaiit  ebip  MtH^  Tke  CaodMO,  fiir  0  vioyege  irhiebi  dnriag  the  doitig 
of  the  work  and  laboulr,  iraa  ooiitiiiiiiiig  and  tiiex{^iMl»  to  irit,  from 
Lirer^ly  hi  the  Ooaaty  of  Lancaster,  to  parte  beyond  the  eeas,  to  wit, 
San  Francisco,  and  thence  back  to  this  Kingdom :  and  plaintiff  belonged 
to  the  said  vessel  for  the  said  Toyage,  within  the  meaning  of  the  said 
Act :  and  plaintiff,  daring  the  said  voyage,  and  whilst  he  was  snob 
man  on  board  the  said  vessel  and  belonged  to  her,  and  before  doing 
said  work  and  kbour,  or  eontraotfng  ^r  tbo  Satae,  it  San  Francisco^ 
deserted  the  said  ship  Candace  within  the  meaning  of  the  Act:  an^ 
plaintiff  then,  and  whOst  ho  was  snch  deserter  and  belonged  to  the  eaid 
ship  Candace,  at  San  Francisco,  engaged  himself  for  the  said  voyage 
back  thence  to  the  United  Kingdom  with  defendant,  who  was  the  mas- 
^.^  ter  of  the  British  registered  ship  called  ^The  *TeOittan,  as  seamaa 
^  in  the  eerviee  thereof  for  wages  and  emoknuents  to  be  paid  by 
defehdant,  as  snch  inaeteT,  for  snoh  servioek  That  this  aetion  is  bronght 
by  plaintiff  to  recover  his  said  wages  and  einolamehts  agreed  to  bo  paid 
him  by  defendant  as  master  of  Tho  Yeoman,  in  tho  service  whereof  the 
jplaihtiff  as  isuch  Seaman  engaged  as  aforesaid  for  thO  Voyage  back  to 
the  United  Kingdom,  inthin  the  meaning  of  the  said  statate*  (That 
the  said  desertiofi  of  the  plaintiff  was  entered  in  the  log^-bobk  of  the 
said  Gandaee  at  the  time,  and  certified  by  the  signatures  of  the  master 
ind  mete  thereof^  aecordilig  to  the  eaid  statute. 

Beplication  2,  to  plea  8.  !that,  whilst  plaintiff  Was  soTviiig  iS  iOOk 
fteaiaan  on  board  The  CendacO  in  perforaiaace  of  his  engagement  in 
the  plea  tnentioned,  and  before  he  deserted  the  said  ship,  tho  captain 
and  officers  of  the  said  ship^  en  diters  and  very  many  ocoasioUy 
flogged  and  punished  plaintiff  With  great  iuid  nnreaeonablo  emolty  aftd 
severity:  that  snch  floggings  and  pankhments  were  not  rendered 
neoessery  by  the  tnntiliaoe  or  improper  oondnot  or  miebehavbnr  of 
plaintiff;  bat  that  the  same  were  nnnecessary  and  Onreasotable :  thht 
he  reqnested  the  oaptain  end  oflkerft  to  desist  from  aneh  floggbgs  iend 
pnnishments,  Whteh  the  captain  wholly  refaeed  to  do :  and  thereiq>Oii 
plaintiff,  on  the  arrival  of  the  ship  at  San  FranciacOi  beoaase  he  bed 
jost  and  reasonable  cause  to  approfaend  and  believe^  ind  did  thelk 
apprehend  and  belfeve,  that  the  eaptein  and  officers  wonld  coittimiO  to 
punish  and  flog  plaiatUT  with  aoeh  great  and  unreasonable  cruelty  and 
severity  as  they  had  before  used,  did  then,  m  oMer  lo  escape  frdilu 
*621  ^^  oareasosable  cruelty  and  aevority,  Mesert  Tke  Candsoe,  foB 

^  the  cause  aforesaid,  and  not  othehrmoi 

RepUoitiott  ^  Id  plBfkrti  "Omi  {daiatiff  is  im  African  wui  h nogr6( 
a«d  ths*  Mff^m  i»e  eMliVOd  ht  doMn  Btatea  of  The  UWted  Blalei 
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of  Amerioft,  md  are  booghl  aB4  teU  u  ^hrts  bj  the  oitii««a  of  th^ 
laul  Stotetb  Tkat,  wUlat  phmtif  w«4  8er?ing  m  inch  vetnaE  on 
board  The  Chiadace  in  perfdnnanoe  of  Us  said  angagesKenl  in  the  plea 
mentieaed,  and  before  be  deaeried  tbe  laid  sbip^  ike  captain  of  tbe 
laid  abip  threatened  to  aeU  pkintiff  ee  a  alave  to  eerlain  eitisene  of  tbe 
eaid  United  3tatee.  Tbat  San  Tranoiaeo  ie  attvated  in  one  of  the  sidd 
Uniled  Statea^  to  wtt,  in  Oaliferaia :  tbat  plaintiff  bad  joet  end  rea- 
eooaUe  grooada  for  betteTing  and  apprehending,  and  did  in  faet  believe 
end  epprdbend,  tbat»  on  tbe  anriTal  of  the  ebip  at  8an  FraneiBeoy  the 
captain  of  tbe  antd  ship  wae  ebont  and  meiAt  to  earr j  bis  aaid  threat 
into  eseention :  and  tbereaponi  in  ofdei  to  prevent  tbe  captain  from 
selling  him  aa  a  ^ve  aa  aforeaaidt  plaintif  did  desert  Tbe  Qandaee* 

Beainrrer  to  both  the  above  replications.    Joinder. 

WiUee,  for  tbe  d^ndant.(a)— It  wUl  not  be  diepnted  tbat  the  third 
pIsa  showa  a  forfeiture  of  wegeSi  within  sti^t.  7  k  %  Vict.  c.  112,  s.  9^ 
bj  reason  of  the  desertion  by  tbe  plaintiff;  that  section  providing 
tbat  a  seatnan  deaerting  abroad  from  one  ebip  shall  forfeit  tbe  vages 
Hgreed  to  be  paid  by  the  master  of  any  othnr  ship  in  vrhich  tbe  ^^^^ 
seaman  may  have  engaged  for  tbe  voyage  hoiai&  The  question  ^ 
tberefore  is.  Whether  the  seoond  or  third  replication  to  this  plea  avolda 
H  by  ahowiag  that  tbe  desertion  waa  justifiable. 

nie  seoond  replication  attempts  to  do  tbb  by  showing  a  battery  and 
fear  of  battery.  This  is  not  suficient :  nothing  short  of  fear  of  loss 
of  life  or  limb,  or  imprisonment,  could  justify  desertion.  Tbe  justifir 
cation  doea  not  show  legal  duress  per  minaa.  <^  Duress  per  mines  is 
either  for  fear  of  loaa  of  life,  or  else  for  fear  of  mayhem,  or  loss  of 
limh;**  1  Blackst.  Com.  181.  «^A  fear  of  battery,  or  being  beaten, 
though  never  so  well  grounded,  is  no  duress ;  neither  is  tbe  fear  of 
having  one'a  bouse  burned,  or  one's  goods  taken  away  and  destroyed ; 
beeause  in  theae  oases,  should  the  threat  be  performed,  a  man  may 
have  satisfaction  by  recovering  equivalent  damages:  but  no  suitable 
atonement  can  be  made  for  the  lose  of  life^  or  limb ;"  lb.  [Wight- 
UAV,  J. — ^That  rule  rather  applies  to  the  question,  What  duress  avoids 
a  contract,  than  to  tbe  queation.  What  justifies  non-performance.]  It 
shows  to  what  extent  an  answer  of  quia  timet  is  held  valid :  if  a  fear 
of  battery  were  enough,  every  idle  word  of  menace  would  justify  tbe 
abandonment  of  the  oontract.  [Wiohtman^  J. — ^That  would  not  be  ao 
here :  tbe  r^Ucation  alleges,  and  you  do  not  deny,  just  and  reasonable 
cause  to  apprehend  great  and  unneceasary  crnelty.  On  a  traverse^ 
tbe  replication  would  not  be  supported  by  proof  of  idle  words  of 
menace.]  It  ia  not  neoaasaiy  to  inquire  whether  tbe  law  of  duress, 
which  waa  eatabliBbed  whea  men  were  perbapa  less  sensitive  to  personal 


(a)  Th«  cue  cwd*  on  te  A^i  oonnt  of  kat  Tonn  (Jvno  Mht  1854»  beSwe  Lord  Gtanpboll,  0.  J^ 
^himUm»  »ri»  aa^  CeQ«iPlw»  H)'r  aid  IIS»<t  wm  partly  hm^i  ttlJbi«B  ttood  QT«r»  la  oidi^ 
Ib4  it  night  bo  oonilteod  whathor  tho  repUcAtioB  ihovld  bo  UBMidod.  No  uioBdmont  baTing 
■ado^  tho  aifOMit  MW  ooMiMBOoA  do  Bovo, 
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*fUl  ^°i^^  ^^^^  ^^  present,  be  reasonable.  The  law,  as  laid  down  in 
^  *the  passage  of  Blackstone  already  referred  to,  appears  also,  in 
substance,  from  4  Blackst  Com.  80 ;  2  Bac.  Abr.  771  (7th  ed.),  tit. 
2>urea«,  (A);  2  Inst.  488:  and  the  precedents  of  pleas  of  duress,  in  8 
Chitt.  PI.  176  (7th  ed.),  comprehend  only  cases  of  fear  of  loss  of  life 
or  of  mayhem,  and  imprisonment.  [Crompton,  J. — ^Will  you  apply 
your  argument  to  every  case  of  master  and  servant,  as,  for  instance, 
to  the  case  of  a  female  servant  ?]  The  relation  of  master  and  seaman 
is  peculiar,  and  differs  from  the  ordinary  relation  of  master  and  ser* 
vant.  The  public  is  interested  in  the  proper  performance  of  the  sea- 
man's duty;  and  for  this  reason  the  law  disallows  all  contracts  for 
paying  extra  wages  for  the  performance  of  the  seam.an's  duty  .(a)  It 
is  to  be  observed  that  stat.  7  &  8  Vict.  c.  112,  treats  desertion  as  a 
specific  offence,  and  allows  no  excuse ;  while  there  are  distinct  provi- 
sions for  forfeiture  of  wages,  and  other  punishment,  in  the  case  of  a 
seaman  absenting  himself;  sects.  6,  7,  8,  9.  [Coleridgb,  J. — Some 
cases  are  collected  in  Maude  and  Pollock's  Compendium  of  the  Law  of 
Merchant  Shipping,  p.  84.]  The  most  important  is  the  case  of  The 
Castilia,  Stewart,  1  Hag.  Ca.  Ad.  59.  There  the  seaman,  not  being 
supplied  with  provisions,  quitted  the  ship ;  and  it  was  held  that  he  did 
not  thereby  forfeit  his  wages.  There  can  be  no  doubt  of  the  propriety 
of  the  decision :  be  was  in  effect  prevented  from  performing  the  service. 
It  should  be  noticed  that  this  replication  contains  no  averment  that  the 
captain  in  fact  did  intend  to  punish  unreasonably. 

The  third  replication  would  answer  the  plea  if  it  showed  that  there 
was  reasonable  ground  to  apprehend  imprisonment.  But  it  does  not 
*R^1  ^^  ^^^^*  There  is  no  ^allegation  that  San  Francisco  was  in  one 
-^  of  the  States  in  which  slavery  prevails :  and  (though  that  does 
not  affect  the  question  on  the  record)  this  is  not  so  in  fact.  [Cbohp- 
TON,  J. — Is  that  important,  except  as  a  question  of  evidence  ?  It  is 
not  enough  if  the  plaintiff  had  reasonable  cause  to  apprehend  being 
sold  ?  Coleridge,  J. — ^Wby  must  the  slavery  be  lawful  ?  Would  not 
a  reasonable  apprehension  of  unlawful  imprisonment  be  enough  ?]  If 
the  sale  took  place  where  no  slavery  existed  by  law,  it  would  do  no 
injury  to  the  plaintiff:  it  would  not  be  followed  by  imprisonment:  and 
there  is  no  allegation  of  apprehension  of  imprisonment.^  Some  surprise 
was  produced  by  the  decision  in  Madrazo  v.  Willes,  8  B.  &  Aid.  858 
(E.  C.  L.  R.  vol.  5),  which  appeared  to  recognise  the  rights  of  a  foreign 
slave-trader ;  but  the  decision  seems  to  have  been  approved  of  in  Buron 
V.  Denman,  2  Exch.  167.t 

Prentice^  contrft. — As  to  the  second  replication.  The  law  as  to  for- 
feiture of  wages  is  one  which  the  Courts  will  be  unwilling  to  extend. 
In  general,  if  a  master  beat  a  servant  of  full  age,  it  is  good  cause  of 
departure ;  1  Blackst.  Com,  428,  citing  Fitsh.  N.  B.  168  L.,  where  it 

(a)  Sm  Hurb  «.  Citw,  8  &  Jk  B.  M9  (&  0.  Ii;  B.  toL  77). 
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18  Baid  that  battery  is  a  good  oanae  of  departure.  In  5  Chitty's  Barn's 
Justice,  858  (59th  ed.),  tit.  ServanU,  L  5,  it  is  said :  «« If  he"  (the 
master)  «do  beat  him"  (the  senrant),  <<it  may  be  a  good  cause  for  leav- 
ing the  senrioe ;"  for  which  the  paragraphs  in  Blackstone  and  Fitiher  * 
bert,  jnst  mentioned,  are  referred  to,  and  also  Dalton's  Country  Justice, 
eh.  58,  p.  141  (ed.  1742).  In  Limland  v.  Stephens,  8  Esp.  N.  P.  269, 
Lord  Eenyon  held  that  a  seaman  might  recover  wages  though  he  had 
deserted  in  ^consequence  of  cruel  treatment.  In  the  case  of  The  ^^^^ 
Eliza,  Ireland,  1  Hag.  Ga.  Ad.  182,  a  seaman  was  held  not  to  have  ^ 
forfeited  his  wages  by  quittbg  the  ship  when  the  master  altered  the 
destination.  It  is  argued  that  desertion  could  not  be  justified  by  fear 
^f  any  damage  short  of  injury  to  life  or  limb :  but,  suppose  a  savage 
dog  were  left  on  board  so  as  to  render  it  highly  probable  that  the  sea- 
men would  be  continually  bitten,  would  this  not  be  an  excuse  for  his 
quitting  the  ship  ?  As  to  the  argument  that  there  is  no  express  allega- 
tion of  the  intent  of  the  master  to  beat  the  servant,  the  gist  of  the 
defence  is  that  the  plaintiff  had  reasonable  cause  to  apprehend  it ;  and 
this  is  the  ordinary  form  of  pleading.  The  replication  may  perhaps  be 
most  properly  considered  as  a  traverse  of  the  plea ;  for  it  seems  that 
to  leave  the  ship  under  such  circumstances  as  are  here  shown  is  not  a 
desertion. 

As  to  the  third  replication :  it  does  not,  on  the  whole,  appear  that  San 
Frandsco  was  in  a  slave  State.  But  that  is  immaterial :  the  replication 
shows  that  there  was  reasonable  ground  for  apprehending  that,  legally 
or  illegally,  the  plaintiff  would  be  sold.  [Gbompton,  J. — Suppose  there 
had  been  only  a  threat  to  sell  as  a  slave  in  England.]  That,  as  a  matter 
of  evidence,  would  probably  not  have  supported  the  allegation  that  there 
was  reasonable  ground  of  apprehending  such  a  sale.  A  reasonable 
ground  of  apprehending  an  illegal  imprisonment  would  have  furnished 
a  justification  for  quitting  the  ship. 

WSUmj  in  reply,  was  desired  to  confine  himself  to  the  second  repli- 
cation.— The  general  law  of  master  and  servant  is  inapplicable :  the 
law  does  not  confide  to  a  ^master,  in  general,  the  power  with  |.^g- 
which  the  master  of  a  ship  is  invested.  From  Abbott  on  Shipping,  ^ 
177,  fcc  (8th  ed.),  it  appears  that  the  master  of  a  ship  has  a  power  of 
bodily  correction  beyond  that  of  an  ordinary  master :  and  this  shows 
that  the  passages  cited  from  Fits.  N.  B.  168  (L)  and  1  Bl.  Com.  428 
are  inapplicable.  In  Limland  v,  Stephens,  8  Esp.  N.  P.  269,  there  was 
danger  to  liberty  and  limb ;  and  the  master  would  not  allow  the  seaman 
to  serve  in  the  capacity  in  which  he  was  hired ;  so  that  the  master  bad 
himself  prevented  the  performance  of  the  service :  and  the  same  is  true 
aa  to  the  case  of  The  Eliza,  Ireland,  1  Hag.  Ad.  Ca.  182,  where  the 
voyage  contracted  for  had  been  altered.  This  replication  would  be 
supported  by  evidence  that  the  master  had  punished  the  plaintiff  in 
however  slight^  and  had  refused  to  pledge  himself  not  to  repeat 


67  EDWARD  «.  TBSmBLUOti.    T.  T.  1854. 

SQcli  panUhment.    It  wonld  I10  Teiy  dugeveut  to  hciM  Ikmft  »  joilifto^ 
tion  of  desertion. 

GoLBRiDGR,  J. — ^We  have  already  IntiBiated  mw  opami  Hm  ih» 
third  replication  ia  insnflkienl.  Il  doee  boI  bIiov  that  the  phce  vli^fe 
the  threat  of  selling  was  to  take  effisct  waa.one  In  whiek  the  aide  would 
have  been  of  the  least  eonseqnenee.  Feis  tbpngh  there  ia  an  allegar 
tion  that  in  divers  States  of  the  United  Statea  negreea  are  booght  and 
sold  as  slaves,  it  is  not  alleged  that  OaHfemia  ia  o|ie  af  the  3tatea  in 
which  this  is  done.  We  know  that  in  ImI  k  is  not.  I  think  the  other 
replication  good.  Bxtreme  cases  have  keen  pnt  in  argnment :  but  we 
may  confine  onrsehres  to  the  facts  which  appear  bi  the  particular  rapli^ 
cation.  I  look  on  the  replication  as  %n  argiunentative  dental  of  the 
*fiAl  ^^^^^^^^''f  showing  that  the  lacta  were  nol  such  as  to  coastituie 

^  a  desertion.  The  word  <<  desertion*'  la  technical :  it  is  taken  tr^m 
Stat.  7  &  8  Vict.  0. 112,  s.  9,  which  attaches  to  desertion  oonsequeDcee 
more  serioos  than  those  which  ensue  upon  an  erdinarj  departure :  the 
seaman  forfeits  the  clothes  and  efbcta  which  he  leaves  on  board,  and 
his  wages.  I  think,  therefpre^  we  must  understand  the  section  te  be 
pcjil,  and  ought  not  to  extend  its  interpretation.  Could  we,  on  these 
facts,  find  the  plaintiff  Guilty,  if  he  were  tried  fbr  desertion  ?  It  afv- 
pears  that  the  captain  and  the  officers  (which  is  not  immaterial,  since  it 
shows  that  the  officers  would  not  shelter  the  pMntiff  frooi  the  captain's 
treatment)  punished  the  plaintiff,  not  m^^ly  with  great  and  unreason* 
able  severity,  but  with  cruelty,  a  word  which  must  be  taken  in  malua 
sensum,  as  wrong  in  itself.  Then  the  replication  negatives  tiie  punish- 
ment having  been  rendered  necessary  by  the  plaintiff's  conduct,  and 
alleges  that  it  was  unnecessary  and  unreasonable,  not  merely  in  degree^ 
but  absolutely.  Then  it  is  alleged  that  the  plaintiff  requested  the  cap- 
tain and  officers  to  desist  from  this  unnecessary  and  unreasonable  puur 
ishment,  which  the  captain  refused  to  do ;  and  that  the  plaintiff^  hav- 
ing just  and  reasonable  cause  to  believe^  and  believing,  that  the  captain 
and  officers  wonld  continue  to  punish  him  with  such  great  and  unrea* 
Bonable  cruelty,  deserted  the  ship  to  escape  from  such  unreasonable 
cruelty.  Now,  if  these  allegations  were  justified  by  the  facts,  we 
could  not  convict  the  plaintiff  on  a  trial  for  deaertion.  I  think,  thera- 
fere,  that  on  this  record  no  desertion  is  shown.  And,  therefore,  with- 
out going  into  many  cases  which  might  be  put,  it  seems  to  me  that  the 
replication  is  good. 
»69l      *WioHTMAN,  J.— The  question  ia,  Whether  what  the  plea,  calls 

•^  desertion  is  not  shown  by  the  second  replicatimt  to  be  a  leaving  for 
a  reasonable  cause,  and  so  not  a  desertion  within  the  meaning  of  atat. 
T  &  8  Vict.  c.  112,  8.  9.  The  repHcaUon  says  that  the  captain  and 
officers  punished  the  plaintiff  with  great  and  unreaaonable  cruelty,  not 
rendered  necessary  by  the  conduct  of  plmntiff;  that  the  plaintiff 
required  them  to  desist^  which  the  captain  wholly  leAued  tado;  Mad, 
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l)ecaii86  the  plaintiff  had  just  and  reasonable  cause  to  believe,  and  did 
believe,  that  the  captain  and  officers  would  continue  to  punish  him  -with 
snoh  great  and  unreasonable  cruelty,  he,  in  order  to  eacape  from  such 
unreasonable  cruelty,  deserted  the  ship.  Thus  the  replication  shows 
that  what  is  called  desertion  is  a  leaving  for  reasonable  cause :  and,  as 
my  brother  Coleridge  puts  it,  if  the  plaintiff  had  been  tried  for  deser- 
tion, the  facts  alleged  would  have  constituted  a  defence.  I  think, 
therefore,  the  second  replication  good.  Ae  to  the  third  replication,  I 
agree  that  there  is  net  enough  stated  to  show  an  answer  to  the  plea. 

Erlb,  J. — I  also  think  that  there  should  be  judgment  for  the  plaintiff 
on  the  second  replication.  The  plaintiff  left  the  ship,  contrary  to  his 
contract.  The  question  is.  Whether  the  leaving  amouBted  to  deser- 
tion, which  is  a  criminal  act.  If  he  left  for  a  reasonable  cause,  he  did 
not  desert.  It  is  said  that  this  is  a  question  of  degree,  and  that,  in 
order  to  justify  the  leaving,  the  violence  apprehended  must  be  such  as 
woald  be  dangerous  to  life  or  limb.  For  the  plaintiff  it  is  contended 
that  great  and  unreasonable  cruelty  is  sufficient.  I  think  the  argument 
for  the  plaintiff  is  right.  We  cannot  hold  that  a  *seaman  is  p^.^ 
bound  to  remain  as  long  as  there  is  no  danger  to  life  or  limb :  '- 
and,  if  he  is  not  so  bound,  the  plaintiff  was  not  bound  to  remain  under 
the  circumstances  stated  in  the  second  replication :  and,  if  so,  he  was 
not  guilty  of  desertion. 

Crohptoh,  J.-^I  own  that  I  have  not  been  without  doubt  as  to  both 
replications.  I  quite  agree  that  desertion  is  used  in  the  plea  in  a  bad 
fiense :  and  the  question  therefore,  on  the  second  replication,  is,  Whe- 
ther it  shows  a  sufficient  cause  for  leaving  the  ship.  The  plaintiff  has 
pnt  on  the  record  circumstances  on  which  he  requires  us  to  draw  the 
inference,  and  seems  to  shrink  from  saying  that  he  was  prevented  per- 
forming his  service,  or  that  things  on  board  the  ship  were  in  such  a 
state  as  to  render  it  unfit  for  him  to  stay  there.  I  have  had  a  doubt : 
bat,  on  the  whole,  I  think  we  may  fairly  say  that  the  state  of  things 
was  such  as  to  make  it  unreasonable  to  require  the  plaintiff  to  stay;  es- 
pecially since,  as  my  brother  Coleridge  points  out,  cruelty  is  alleged. 
I  think  on  these  facts  the  plaintiff,  upon  a  trial  for  desertion,  would  be 
seqaitted ;  although  I  certainly  had  doubts  as  to  whether  enough  was 
shown  in  this  modern  loose  mode  of  pleading.  As  to  the  third  repli- 
cation, the  answer  which  it  sets  up  does  not  depend  on  the  legality  or 
illegality  of  the  sale  which  was  threatened :  it  is  only  said  that  the 
captain  threatened  to  sell  the  plaintiff  as  a  shve.  I  have  much  doubt 
whether  that  does  not  mean  that  the  plaintiff  would  thereby  become  a 
slave,  and  that  he  had  reasonable  ground  for  believing  this.  The  fact, 
if  it  were  so,  that  California  was  a  state  in  which  slaves  might  be  le- 
gally sold  would  rather  be  in  the  nature  of  evidence  that  there  was 
iBch  reasonable  ground.  I  am  '^not  prepared  to  say  that  this  ^^^i 
replication  does  not  show  an  answer  to  the  plea.  ^ 
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Judgment  for  the  plaintiff  on  the  demurrer  to  the  second  replieatioDi 
and  for  the  defendant  on  the  demorrer  to  the  third.(a) 

(a)  8«6  itet  17  A  18  Viol  o.  104,  pvt  3,  a.  S48.    Btat  7  A  8  Viet  e.  US,  b  impelled  hj  itit 
17  A  18  Yiot  0. 130,  from  lit  May,  1866.    See  leet  8,  aad  itat  17  A  18  Vict  e.  104,  •.  S. 


EDWARD  BADELEY  and  WILLIAM  NANSON  LETTSOM  v. 
LOUIS  YIQURS,  Executor  of  JOHN  YIGUBS.    June  dO. 

DMlantloD,  by  B.  and  L.  against  the  ezecator  of  V.,  alleged  that  G.,  holding  premiMe  uder 
lease  for  99  yean  expiring  in  December  1849,  underlet  them  to  Y.  and  8.  for  a  teim  eadiBgia 
March,  1849,  Y.  and  8.  Jointly  and  sereraUy  eoTenanting  with  Q.  to  repair  daring  the  term, 
and  to  delirer  np  the  premises  to  Q.,  or  his  assigns,  in  repair  at  the  end  of  the  term;  and  Y. 
and  8.  entered  and  beoame  possessed  as  joint  tenants : 

That,  daring  the  oontinoanee  of  the  lease  to  Y.  and  8.,  Q.  granted  his  rerenion  to  8.,  B.,  and  L. : 

That  afterwards  Y.  assigned  his  interest  in  the  vnder-lease  to  8. : 

That  afterwards  8.  died,  before  the  determination  of  the  under-lease  made  to  Y.  and  8 : 

Breaoh:  That  Y.  did  not  deliver  np  the  premises  in  repair,  at  the  ezptiation  of  the  nndar-lene 
to  Y.  and  8. 

On  demorrer  to  the  plea :  Held,  that  the  declaration  showed  a  good  eanse  of  action. 

For  that  the  whole  rcTerslon  existing  at  the  time  of  the  breach  was  then  in  B.  and  I*,  alone; 
either  from  the  grant  of  the  reTcnion  by  O.  to  8.,  B.,  and  L.  operating  so  as  to  eanse  one  andi- 
Tided  third  of  the  interest  to  coalesce  with  so  much  of  6.'s  interest  in  the  term  (whieh  BembU 
was  the  legal  effect),  or  from  one-sixth  then  coalescing  and  another  sixth  on  the  snbseqnent 
assignment  by  Y.  to  8. 

That  B.  and  L.,  being  solely  interested  in  the  whole  existing  reversion,  oonld  sue  alone  on  the 
ooTcnant,  thongh  the  damages  they  could  recover  must  be  commensurate  with  their  interest 

That,  supposing  (which  •ewtbU  was  not  the  ease)  that,  daring  the  interval  between  the  grant  bj 
G.  to  8.,  B.,  and  L.  and  the  assignment  by  Y.  to  8.,  8.  was  interested  in  the  covenant  both  u 
oovenantor  and  covenantee,  this,  though  it  might  have  suspended  and  so  destroyed  the  right 
of  action  for  any  breach  happening  at  tliat  time,  did  not  affect  the  right  to  sue  on  the  eoveaaat 
for  a  breach  hi^ipening  after  8.  ceased  to  be  so  interested. 

That  the  right  of  action  on  such  a  covenant,  by  virtue  of  privity  of  contract  under  stat  S2  H.  8,e. 
84,  8. 1,  is  apportionable :  but  in  this  case  the  plaintiffs  would  recover  without  apportionmeBt, 
sinee  the  covenantee  was  bound  to  leave  the  whole  of  the  premiBes  in  repair,  though  the  plain- 
tilb  B.  and  L.  would  be  entitled  to  only  two-thirds  of  the  damages. 

Defendant  pleaded :  That  J.  had  demised  the  premises  for  the  99  years  to  a  pai^  who  assigned 
to  G.,  with  covenants  to  keep  and  leave  in  repair : 

That,  i^r  G.  had  demised  to  Y.  and  8.,  and  before  Y.  assigned  to  8.,  Y.  and  8.  demised  to  T. 
for  a  term  ending  in  June,  1848,  T.  covenanting  to  keep  and  leave  in  repair: 

That  T.  died,  and  his  estate  came  to  H. 

That,  after  the  death  of  8.  and  T.  and  during  the  eonUnnanoe  of  all  the  terms,  J.  sued  B.  and  L. 
for  not  keeping  in  repair. 

That  afterwards,  in  July,  1844,  J.,  6.,  and  L.  and  H.,  without  the  consent  of  Y.,  made  an  agree- 
ment: by  whieh  M.  was  to  pay  J.  one  sum,  and  6.  and  L.  to  pay  J.  another  sum ;  M.  was  to 
pay  J.  the  costs  of  the  action  he  had  commenced,  and  all  rent  up  to  June,  1844;  M.  was  to 
deliver  up  possession  to  J. :  6.  and  L.  were  to  deliver  up  to  one  F.  the  lease  for  the  99  yean, 
in  trust  for  J.,  but  to  be  produced  by  F.  to  support  any  claim  by  B.  and  L.  upon  Y.  or  any 
other  person  for  recovering  rent  due  or  to  become  due  to  B.  and  L.,  or  for  indemnity  in  respect 
of  payments  by  Y.  and  L.  under  the  agreement,  or  liabilities  of  B.  and  L.  under  Uie  lease,  or 
In  respect  of  covenants  contained  in  any  under-lease ;  when  all  such  claims  were  satisfied,  F. 
was  to  deliver  the  lease  to  J. ;  and  M.,  at  the  request  of  J.  or  the  person  entitled  to  the  remain- 
der, was  to  procure  the  execution  of  a  legal  surrender  or  assignment  of  the  lease;  and  B.  and 
L.  were  to  concur  in  surrendering  or  assigning  their  interest  in  the  lease,  as  J.  or  the  person 
entitled  to  the  reversion  might  require ;  J.  was  to  accept  the  lums  in  satisfaotion  of  all  elaima 
for  dilapidations  or  rent  under  the  lease. 

That  the  aotion  was  settled  on  the  terms  of  the  agreement 

That^  in  pursuanoe  of  the  agreement,  with  the  privity  of  B.  and  !«.,  and  without  the  eonsent  ef 
V.t  bafoiv  any  of  the  tmni  had  expired  by  efilnx  of  time,  posseirioa  waa  gl?tB  np  by  Jf.  te 
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J.9  vbo  •Bterad  withosl  T.'i  eonMn^  and  kept  potiMrion,  tQl  afUr  the  ezpiimtion  of  the  letM 

toV.Mida 
That  Y.  died  befim  the  ezpbmtien  of  the  leeae  to  V.  end  8. 
Ihal^  hymeaai  of  the  piemiaef^  Y.  in  hU  lifetime^  end  defendAiit  (hie  exeentor)  ilnoe  Y.'i  deeth, 

had  heea  prerented  from  entering  on  the  premiief  and  repairing  them ;  and  defendant  had 

been  prevented  from  yielding  them  vp  in  repair. 
Held,  on  demnrrer,  n  had  plan. 
For  that  the  allegation  of  Y.  and  defendant  haring  been  pioTented  from  entering^  Ae.,  moat  be 

eeandered  to  be  atated  merely  af  a  eoneloaion  of  law  from  the  &ota  previonsly  atated ;  to  that 

the  qneetion  waa  whether  thote  &ota  ihowed  ineh  a  prerention.    And  that  no  ineh  proTentioa 


That  Y.,  or  hia  repreeentatiTey  might  haTe  entered  after  the  ezpliBdon  of  the  leaee  to  T.  and 
helbre  the  expiration  of  the  leaee  to  Y.  and  8. 

That  the  agreement,  and  aets  done  in  pnrananoe  thereof^  did  not  operate  as  a  inrrender  of  the 
intereei  of  B.  and  I^,  the  apparent  intention  being  only  to  eonenr  in  the  avirender  of  the  inte- 
rest of  M^  eren  inpposing  thai  the  intereei  of  B.  and  L.  eonld  be  mrrondered  at  thai  tine 
withont  deed :  and  tmhU  thai  it  eonld  not 

Dbclaration  on  a  covenant.  The  defendant  pleaded  two  pleas ;  to 
the  second  of  which  the  plaintiffs  demurred.  The  plaintifi  joined  in 
demnrrer. 

*The  demurrer  was  argued  in  Easter  Term,(a)  1858,  hj  WiUe$  ^^g. 
for  the  plaintiffs,  and  Hugh  SUl  for  the  defendant ;  and  again,  '- 
m  Easter  Term,(i)  1854,  by  BramweU  for  the  plaintiffs,  and  Sugh  HiU 
for  the  defendant. 

The  pleadings  and  arguments  will  sufficiently  appear  from  the  judg> 
ment.  Our.  adv.  vulL 

^WiGHTMAK,  J.,  now  delivered  the  judgment  of  the  Court.  ^^^ 

This  was  an  action  of  covenant  for  non-repair  of  leasehold  pre-  '- 
mises  daring  the  term,  and  for  leaving  them  out  of  repair  at  the  end  of 
the  term,  contrary  to  the  covenants  of  the  lease  under  which  they  were 
held  by  the  defendant's  testator. 

The  declaration  stated  that  Sir  William  Oarrow  held  the  premises  in 
question,  under  a  lease  for  ninety-nine  years,  which  expired  on  the 
25^«h  December,  1849.  That,  during  the  time  he  so  held  the  premises, 
he  granted  an  under-lease  of  them  to  the  defendant's  testator,  John 
Vigors,  and  one  Leonard  Smith,  for  twenty-five  years  and  a  quarter 
frcfm  the  25th  December,  1828.  That,  by  this  under-lease,  Yigurs 
and  Smith  jointly  and  severally  covenanted  with  Garrow,  his  heirs,  eze- 
cators,  administrators,  and  assigns,  that  they,  their  executors,  adminis- 
trators, and  assigns,  would,  during  the  term  granted  to  them,  repair 
the  premises,  and  at  the  end  of  the  term  deliver  them  up  in  repair  to 
Garrow,  his  heirs,  executors,  administrators,  or  assigns.  The  declara- 
tion then  stated  that  Yigurs  and  Smith  then  entered  upon  the  premises, 
and  became  possessed  of  them,  as  joint  tenants,  for  the  term  granted 
to  them,  the  reversion  belonging  to  Gkrrow.  It  was  then  stated  that, 
during  the  continuance  of  the  under-lease  to  Yigurs  and  Smith,  Sir  W. 
Garrow  granted  his  reversion  in  the  premises  to  Smith  (one  of  the 

(o)  April  26th.    Before  Lord  Campbell,  a  J.|  WlghtmaBi  Brie,  and  Gromptos,  Jn 
W  April  S6th.    BelbrethenneJndgea. 
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under-lessees)  and  the  plaintiifs:  wherenpon  the  term  in  the  under- 
lease was,  as  to  one  undivided  sixtli  part  of  the  premises,  merged  in 
the  reversion ;  and  Smith  and  the  plaintiffs  became,  as  joint  tenants, 
possessed  of  the  reversion  of  three  undivided  sixth  parts  of  the  pre- 
«7^i  mises ;  and  the  plaintiffs  became,  as  joint  tenants,  possessed  of 

-^  *the  reversion  of  two  other  undivided  sixth  parts  of  the  premises. 
It  was  then  alleged  that  Vigors  afterwards  assigned  all  his  interest  in 
the  under-lease,  granted  to  him  and  Smith,  to  Smith ;  and  that  there- 
upon the  term  granted  by  the  under-lease  to  Yigurs  and  Smith  as  to 
one  undivided  sixth  part  of  the  premises,  merged  in  the  reversion  in  the 
three  sixth  parts  whereof  Smith  and  the  plaintiffs  were  possessed ;  and 
the  plaintiffs  then  became,  as  joint  tenants,  possessed  of  the  reversion 
of  two  of  the  last-mentioned  three  sixth  parts  of  the  premises :  the 
death  of  Smith  before  the  determination  of  the  under-lease  to  Yigars 
and  him,  and  the  non-performance  by  Yigurs  of  the  covenant  to  repair 
affer  Smith's  death  and  to  leave  in  repair,  is  then  alleged. 

The  defendant,  after  pleading  the  payment  of  Is.  into  court  as  to  all 
the  causes  of  action  except  the  not  leaving  in  repair  at  the  end  of  the 
term,  pleads,  as  to  such  not  leaving  in  repair  at  the  end  of  the  term, 
that  the  premises  were  demised  by  John  Llewellyn  and  John  Llewellyn 
the  younger,  for  the  term  of  ninety-nine  years  in  the  declaration  men- 
tioned, to  persons  who  assigned  to  Sir  W.  Garrow,  with  covenants  to 
"keep  and  leave  in  repair :  and  that,  after  Sir  W.  Garrow  had  demised 
to  Smith  and  Yigurs,  and  before  the  assignment  to  Smith  by  Yigars, 
Yigurs  and  Smith,  by  deed,  demised  the  same  premises  to  George  Ten- 
nant  for  twenty-three  years  from  25th  June,  1825,  with  covenants  by 
Tennant  to  keep  and  leave  in  repair.  The  plea  then  stated  the  death 
of  George  Tennant,  and  the  devolution  of  his  estate  to  Margaret  Eliza- 
beth Tennant,  his  widow  and  executrix ;  and  that  John  D.  Llewellyn, 
the  person  then  entitled  to  the  reversion,  after  the  death  of  Smith 
and  Tennant  and  during  the  continuance  of  all  the  terms,  brought  an 
*7^1  *^^^^^^  ^^  covenant  against  the  now  plaintiffs  Badeley  and  Lett- 

-'  som  for  breaches  in  not  keeping  the  premises  in  repair.  The  plea 
then  stated  an  agreement  in  writing,  for  settling  the  action,  made  on 
the  12th  July,  1844,  between  Llewellyn  the  reversioner,  the  plaintiffs, 
M.  E.  Tennant  the  widow  and  Henry  Tennant  the  son  of  the  deceased 
George  Tennant,  but  without  the  privity  or  consent  of  Yigurs.  By 
this  agreement,  which  was  set  out  verbatim^  the  Tennants  agreed  to 
pay  Llewellyn  800Z.,  and  the  now  plaintiffs,  as  trustees  of  the  property 
of  Sir  W.  Garrow,  agreed  to  pay  Llewellyn  2001, ;  and  the  Tennants 
agreed  to  pay  Llewellyn  his  costs  of  the  action;  and  the  Tennants 
agreed  to  pay  all  rent  up  to  24th  June  then  last  past.  The  Tennants 
then  agreed  to  deliver  or  cause  to  be  delivered  to  plaintiff,(a)  within 
one  week  from  that  time,  tho  possession  of  the  property  demised  by 

(a)  John  D.  lit wtUjn. 
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tbe  lease ;  and  the  now  plaintiffs  Badelej  and  Lettsom  agreed  to  deliver 
up  or  cause  to  be  delivered  up  to  Mr.  Frampton,  of  Gray's  Inn,  within 
fourteen  days  of  that  time,  the  said  indenture  of  lease,(a)  in  truit  far 
the  benefit  of  LleweUyn,  but  to  be  from  time  to  time  produced  by  Mr* 
Frampton  for  the  purpose  of  supporting  any  claim  or  claims  to  be 
made  by  the  now  plaintiffs  or  either  of  them  upon  Yigurs,  or  any  other 
person  or  persons,  for  recovery  of  any  rent  or  arrears  of  rent  of  or 
relating  to  the  premises  in  question  due  or  to  become  due  to  the  now 
plaintiffs,  or  contribution,  reimbursement,  indemnity,  or  compensation 
in  respect  of  any  moneys  to  be  paid  by  the  now  plaintiflfs,  or  either  of 
tbem,  under  "^that  agreement,  in  respect  of  the  liabilities  of  the  p^,.^ 
now  plaintiffs  under  that  lease,  or  for  any  damages  under  or  by  '- 
Tirtue  of  any  covenants  contained  in  any  under-lease  or  under-leases 
of  the  said  premises  or  any  part  thereof;  and  that,  when  all  such 
claims  should  have  been  satisfied  or  in  any  manner  put  an  end  to,  the 
said  Frampton  should  deliver  the  lease  to  Llewellyn ;  and  also  that  the 
said  Tennants,  or  one  of  them,  should,  at  the  request  of  LUwellyn  or 
the  penon  entitled  to  the  remainder  of  the  premisesy  execute  and  procure 
to  be  executed  by  all  proper  parties  a  good  and  valid  legal  surrender 
or  assignment  of  the  said  lease ;  and  the  now  plaintiffs  thereby  agreed 
to  concur  in  surrendering  or  assigning  their  estate  or  interest  in  the 
said  lease  as  Llewellyn  or  the  person  or  persons  entitled  to  the  rever^ 
$ion  might  require  or  counsel  might  advise.  Llewellyn  then  agreed  to 
accept  the  above  sums,  when  paid,  in  full  satisfaction  of  all  claims  and 
demands  whatsoever  under  or  by  virtue  of  the  said  lease  for  dilapida- 
tions, rent,  or  otherwise  howsoever.  The  plea  then  states  that  the 
action  was  settled  and  put  an  end  to  on  the  terms  in  the  agreement 
specified ;  and  that  afterwards,  in  pursuance  of  the  agreement,  and  at 
the  instance  and  request  and  with  the  privity,  consent,  and  procure* 
ment  of  the  now  plaintiffs,  but  without  the  privity  or  assent  of  Yigurs, 
and  long  before  the  terms  or  either  of  them  had  expired  by  efiluxion 
of  time,  the  possession  of  the  premises  was  given  up  by  M.  E.  Tennant 
the  executrix  to  Llewellyn,  who  thereupon,  without  the  privity  or  assent 
of  Vigursj  entered  into,  and  took  and  kept  possession  of,  the  premises, 
until  and  at  and  after  the  expiration  of  the  term  of  twenty-five  years 
and  a  quarter  (to  Vigurs  and  Smith) ;  and  that  Yigurs  died  before  the 
expiration  of  that  term  *by  effluxion  of  time.  And  that,  by  p^.,. 
means  of  the  premises,  after  the  possession  had  been  so  given  up,  '- 
Yigurs  during  his  lifetime,  and  the  now  defendant  as  executor  since 
his  death,  have  been  prevented  and  hindered  from  entering  into  or 
npon  the  said  premises  and  repairing  the  same ;  and  the  defendant  as 
executor  as  aforesaid  hath  been  necessarily  wholly  and  absolutely  hin- 

(a)  TIm  1mm  by  J.  LI6W6II711  and  J.  LIfwellTn  lh«  yoonger  for  the  ninetj-nine  yearly  on 
vUch  the  aetion  by  John  D.  IdeweDyn  was  brdnght  againet  Badeley  and  Yigan,  ai  asrigneet  of 
Bfr  W.  Qaxrow. 
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dered  and  prevented  from  yielding,  surrendering,  or  giving  np  the  same 
well  or  sufficiently  repaired,  &c. ;  and  hath  been  and  was  absolutely 
and  necessarily  hindered  and  prevented  from  keeping,  and  it  became 
and  was  impossible  for  him  to  keep,  the  said  covenant  of  the  said  John 
Yigurs  in  that  behalf,  as  he  might  and  otherwise  would  have  done.  , 

To  this  plea  there  was  a  demurrer.  And,  upon  the  argument,  it  was 
contended  on  the  part  of  the  defendant  that  the  plea  was  good,  either 
as  showing  that  he  was  prevented  from  keeping  the  covenant  in  ques- 
tion by  the  act  of  the  plaintiffs,  or  on  the  ground  that  the  agreement  and 
delivering  up  the  possession  operated  as  a  surrender  or  assignment  of 
the  estate  of  the  plaintiffs,  so  that  they  could  not  sue  for  a  breach  of 
the  covenant  accruing  after  their  estate  was  so  determined. 

As  to  the  first  of  these  points,  it  seems  clear  to  us  that  the  prevention 
mentioned  at  the  close  of  the  plea  is  stated  merely  as  a  consequence  of 
and  conclusion  from  the  facts  stated  before,  and  that  there  is  no  pre- 
vention by  the  plaintiffs  stated  to  have  occurred  except  what  is  stated 
to  have  arisen  <<  by  means  of  the  premises,"  and  what  is  to  be  collected 
to  have  been  occasioned  by  the  facts  stated  in  the  plea. 

We  must  see,  therefore,  whether  the  facts  stated  do  show  that  there 
^Q^  was  necessarily  a  prevention,  as  alleged,  *of  the  performance  of 
^  the  covenants  by  the  defendant.  Now,  although  after  the  agree- 
ment  of  the  12th  July,  1844,  and  the  delivery  up  of  the  possession  by 
the  Tennants  in  pursuance  of  that  agreement,  Yigurs  might  not  have 
been  able  to  have  entered  to  perform  the  covenants  during  the  period 
of  twenty-three  years  for  which  the  lease  to  Tennant  had  been  granted, 
and  it  might  possibly  be  said  that  the  plaintiffs,  who  were  parties  to  the 
arrangement,  acted  so  as  to  prevent  or  join  in  preventing  Yigurs  from 
entering  during  that  time,(a)  yet  there  was  nothing  to  prevent  Yigurs  or 
his  representatives  entering  at  the  termination  of  the  lease  to  Tennant. 
His  reversion,  next  succeeding  on  the  determination  of  Tennant*s  lease, 
would  then  have  vested  in  possession :  and  he,  being  no  party  to  nor 
privy  to  the  agreement  or  giving  up  the  premises,  was  not  at  all  and 
would  not,  in  point  of  law,  be  prevented  fr^m  entering  into  his  rever- 
sionary estate :  and  then,  being  possessed  of  the  premises  for  the  residue 
of  the  term  granted  by  Sir  W.  Garrow  to  him  and  Smith,  there  was 
nothing  to  prevent  him  from  performing  the  covenant  to  leave  in  repair 
according  to  his  covenant. 

It  was  said,  secondly,  that  the  agreement,  coupled  with  the  giving  up 
possession,  showed  that  there  was  a  surrender  or  assignment  of  the 
interest  of  the  plaintiffs  to  Llewellyn,  the  owner  of  the  inheritance. 
Even  supposing  the  intention  of  the  parties  to  the  agreement  to  have 
been  that  the  legal  interest  of  the  plaintiffs  should  have  entirely  ceased, 

(a)  In  the  argnineBt  nfenoM  wtf  made  to  1  RoL  Abr.  454,  tit  Cbndtftoiit,  (IT),  pL  8, 9 ;  Adobj. 
mons  OMe,  Keilir.  84  b,  85  a;  Com.  Dig.  (kmdUi»n,  (L  6);  Cuml  v.  Boftd,  Cro.  Kliz.  374;  8.  0. 
OwMi»  85 ;  Moort,  402  (u  Cirith  v.  Rwid). 
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still,  as  they  liad  only  the  *reTenionar7  interest  after  the  expira-  p^,.^ 
tioa  of  the  lease  to  Vigors  and  Smith,  who  were  no  parties  to  the  '- 
agreement,  the  giving  np  by  them  and  the  Tennants,  the  sublessees  of 
Yigmrs  and  Smith,  coold  not  operate  as  a  surrender  of  the  whole  lease. 
The  interest,  if  at  all,  mast  have  passed  by  the  assignment  of  the  rever- 
sion to  Llewellyn,  the  saperior  reversioner,  so  as  to  merge  the  plaintiffs* 
estate :  bat  it  is  difficalt  to  see  how  sach  a  reversionary  interest  could 
pass  without  deed.  We  are  of  opinion,  however,  that  it  was  not  the 
intention  of  the  parties  to  the  agreement  that  the  lease  to  the  plaintiffs, 
or  the  plaintiff's  reversion  npon  that  lease  after  the  determination  of 
the  lease  to  Yigars  and  Smith,  should  be  put  an  end  to.(a)  We  think 
that  lease  to  the  plaintiffs  was  intended  to  be  kept  up,  and  that  a  future 
instrument  of  regular  assignment  or  surrender  by  all  the  parties  was 
contemplated.  The  proviso  for  the  lease  being  kept  in  the  hands  of 
Frampton  for  use  and  for  the  recovery  of  rent  and  damages  for  breach 
of  covenant,  and  the  necessity  for  keeping  up  the  lease  to  preserve  thu 
remedies  of  the  plaintiffs  on  the  under-lease,  and  the  agreement  to 
concur  in  a  future  surrender  or  assignment  when  all  the  interests  should 
be  got  in,  at  the  request  of  Llewellyn  or  the  person  entitled  to  the 
reversion,  and  as  Llewellyn  or  the  person  entitled  to  the  reversion 
might  require,  all  show  that  the  parties  neither  intended  to,  nor  did, 
pat  an  end  to  the  legal  estate  of  the  plaintifis  in  the  premises,  but  that 
that  estate  was  designedly  kept  alive.(i) 

^The  plea,  tjierefore,  being  in  our  opinion  bad,  it  becomes 
necessary  to  consider  the  questions  arising  on  the  declaration. 
These  are  questions  of  great  difficulty,  involving  technical  points  of  an 
abstruse  nature,  as  to  which  we  have  entertained  and  still  entertain 
very  considerable  doubt. 

The  plaintiflb  claim,  against  the  representatives  of  one  of  the  original 
covenantors,  damages  for  breach  of  covenant  in  not  leaving  the  premises 
in  repair*  And  they  claim  in  respect  of  their  interest  as  assignees  of 
all  that  remains  of  the  reversion  on  that  lease,  either  by  one-sixth  of 
the  lease  and  reversion  havmg  coalesced  at  the  time  of  the  grant  of  the 
reversion  by  Sir  W.  Garrow  to  Smith  and  the  plaintiffs,  and  another 
one-sixth  at  the  subsequent  assignment  of  Yigurs's  interest  to  Smith,  as 
alleged  in  the  declaration,  according  to  Sir  Balph  Bovy*8  Case  in 
Yentris ;  (c)  or  else  by  one-third  of  the  lease  and  reversion  coalescing 
at  the  time  of  the  grant  of  the  reversion  by  Sir  W.  Garrow,  according 
to  the  version  of  Sir  Ralph  Bovy's  Case  in  15  Yin.  Abr.  869,  tit. 
Merger,  (G),  pi.  16.   It  is  clear  that  Smith  was  no  longer  at  all  interested 

« 

(«)  In  ■rgnmen^  refaresM  wm  made  to  4  Bm.  Abf.  S7S  (7Ui  ed.),  tit  Zmm*,  (S),  1,  i. ;  Smith  v. 

lUplebMky  1  T.  R.  441 ;  Doe  dem.  Earl  of  Egremont  v.  Conrtenay,  11  Q.  B.  702  (E.  C.  L.  R.  voL 

§3);  HiekeUi  v.  Athcntone,  10  Q.  B.  944  (E.  0.  L.  R.  toL  69);  Lyon  v.  Reed,  13  M.  k  W.  286. f 

(6)  Ib  afffament,  reference  waA  made  to  Weddell  v.  Capetp  1  M.  ik  W.  60.f 

(e)  1  Vent  193.    In  argnment^  reference  waa  made  to  Hoghei  v.  Robothanii  Cro.  Elii.  802  \  % 

Pkiit.  Coat,  (on  Mwr^)  99 ;  Borton'i  Blementaiy  Conpendinai,  pi.  900. 
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in  any  rerersion  upon  the  lease,  ffia  interest  ih  the  lease  coaleseiiig- 
with  all  his  interest  in  the  reversion,  he  became  tenant  in  possession  of 
a-  third  of  the  land;  and  the  revermon,  as  to  a^  tbird,  was  entirely 
destroyed ;  whilst  the  plaintiffs  remained  reversioiiers'  of  two^thirds  of 
the  lease.  It  is  important  to  observe  that  they  do  not  hold  any  rever- 
sion jointly  or  in  common  with  any  third  party ;  but  the  whole  that 
vemains  of  the  reversion  is  in  them  alone.  The  qnestion  then  ie^ 
*A11  ^^^^^^^  ^^^  ^privity  of  contract  as  to  the  covenant  in  question 

^  is  transferred  to  them  by  stat.  82  H.  8,  e.  34,  Sv  1.  It  is  said,  on 
behalf  of  the  plaintiffs,  that  they  have  all  the  reversion  that  now  exists  ; 
and  that,  at  the  end  of  the  lease,  they  were  entitled  to  have  the  pre- 
mises left  in  the  state  in  which  the  lessees  have  covenanted  to  leave 
them  ;(a)  though,  being  only  interested^  in  two-thirds  of  the  property, 
the  damages  would  only  be  two-thirde  of  the  ratire  damages  for  not 
leaving  in  repair.  Several  objections  were  made  on  behalf  of  the 
defendant  to  the  title  of  the  plaintiffs  to  sue. 

It  was  insisted,  on  the  authority  of  Foley  v.  Addenbrooke,  4  Q.  B. 
197  (E.  G»  L.  B.  vel.  45),(i)  and  the  eases  there  cited,  that  tenants  in 
common  must  join  in  an  action  of  this  nature.  To  this  objection,  kow- 
ever,  we  think  that  it  was  well  answered,  as  before  remarked,  that  the 
interest  of  the  plaintiffs  was  not  in  common  with  any  other  parly,  but 
that  they  were  the  assigaeee  of  all  the  reversion  which  existed.  The 
difficulty  therefore  arising  from  the  inconvenience  of  two  or  more  ac- 
tions being  Inrought  by  differeftt  tenants  in  common  for  the  same  breach 
of  covenant  does  not  arise  here.(«) 
*A9l      *^^  ^^  ^^^^  ^^  i^^t^  ss  Smith  had  some  interest  in  the  rever* 

-*  sion  after  the  grant  by  Sir  W.  Garrow  to  him  and  the  plaintiffs 
until  the  subsequent  assignment  by  Yigurs  to  him,  he  would  be  a  party 
to  be  joined  both  as  plaintiff  and  defendant  in  any  action  brought  during 
that  time  in  respect  of  any  breach  of  covenant ;  and  that,  therefore, 
there  was  a  suspension  of  all  rights  on  the  covenant :  and  that  such 
suspension,  once  having  taken  place,  destroys  the  remedy  at  law  under 
the  covenant  for  ever.(d)    Two  answers  may  be  given  to  this  objection. 

(a)  In  argomeiity  rvferenee  wm  made  to  6  Via.  Abr.  394»  tit  Covmaal,  (K),  pL  19. 

\h)  In  ftrgamenty  reference  wm  made  to  Bradburne  v.  Bofcfield,  U  M.  k  W.  569  ;f  Kikeben  «. 
Saekly,  1  Ler.  109;  Com.  Big.  AhaUmtnt,  (S  10) ;  Hmnrifon  v.  Barabj,  6  T.  R.  246;  Gntking  v; 
Derby,  2  W.  BL  1077;  WetbereU  v.  Langstoa,  1  Bzob.  634  ;t  Wakefield  «,  Brown,  9  Q.  B.  SOS 
(B.  C.  L.  R.  Tol.  5S) ;  Anderw>n  «.  Martindale,  1  £aet»  497. 

(e)  A  diienstioo  incidentally  arose  on  tbe  qneition  wbetber,  if  Smitb  bad,  as  roTersioner,  saed 
Vignrsy  tbe  rigbt  of  Yignrs  to  call  upon  Smitb  for  oontribntion  would  not  baTO  ereated  a  bar,  to 
prevent  circuity  of  action :  bat  tbe  Court,  it  will  be  seen,  beld  tbat  Smitb  never  bad  any  rigbt  of 
action  on  tbe  breacb  to  wbicb  the  second  plea  was  pleaded.  On  tbis  point,  and  on  tbe  effect  of 
Smith's  death  with  respect  to  it,  referenoe  was  made  to  Richards  v.  Richards,  2  B.  A  Ad.  447 
(B.  C.  L.  R.  vol  22);  Salmon  «.  Webb,  3  H.  li.  Ca.  610,  affirming  the  judgment  of  tbe  Exchequer 
Chamber  in  Webb  «.  Salmon,  18  Q.  a  894  (S.  G.  L.  R.  vol.  60) ;  Bataid  «.  Hawes,  2  E.  A  B.  287, 
298  (E.  C.  L.  R.  ToL  76 

{d)  In  the  argument^  reference  was  made  to  Ford  v.  Beech,  11  Q.  B.  862  (B.  C.  L.  R.  rol.  03); 
Lord  North  v.  Butte,  2  Dyer,  139  b,  140  a,  pi.  (39) ;  Tearb.  M.  21  H.  7,  fol.  30  A.  pi.  4;  Sir  J 
Hoodbam's  Case,  8  Rep.  136  a,  136  a;  3  Bao.  Abr.  643  (7(h  od.),  tit  SKtmgMukmtni^  (A). 
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Tmk :  that,  on  the  ori^iMil  convey^noe  to  Smith  and  die  phdntifi,  the 
Que-tHird  qf  the  reveraion  wa0  at  ance  destroyed,  Smith  having  then 
half  the  leaee,  and  consequently  QH>re  than  auflioient  interest  in  the. 
lease  te  ooalesee  with  the  one-third  of  tbo  reversion ;  so  that  Smith 
UQver  took  aa  reversioner,  but  became  at  once  tenant  of  the  one-third 
of  the  estate  ia  possession,  the  reversion  of  the  two-thirds  passing  to 
the  plaintifisi  aooocding  to  Viper's  Report  of  Sir  Ralph  Bevy's  Case,(a) 
which  u  perhaps  the  more  intelligible  view  of  that  case.  If  thia  were 
8D»  Smith  never  could  have  been  a  party  to  sue  in  right  of  any  rever- 
8i(Mt  Supposing,  however,  as  alleged  in  the  declaratioii,  that  Smith 
toek  and  remained  interested  in  one-sixth  of  the  reversion  until  that 
^9Qe-siath  was  destroyed  by  the  subsequent  assignment  of  Vigurs  ^^.^g 
te  him,  the  right  of  action  now  under  consideration,  and  which  ^ 
srese  only  at  the  teirpinationi  of  the  lease,  never  accrued  to  him ;  and 
we  are  diapoaed  to  adopt  the  distinction  pointed  out  by  BIr.  Wilier  as 
to  the  doctrine  of  a  right  of  action  once  suspended  being  gone  for  evev 
being  applicable  only  to  the  case  where  there  has  once  been  a  subsbt* 
ii^  right  of  aotion  which  is  suspended,  and  not  being  applicable  to  the 
case  wh<Hre  the  objection  is  that,  if  such  right  of  action  had  accrued 
•arlier,  it  coald  not  have  been  enforced  from  the  fact  of  the  same  party 
being  one  ef  the  parties  te  recover  and  to  be  recovered  against  on  the 
^venant.  Here,  assuming  that  the  privity  of  contract  passed  suffi- 
ciently to  i\^  plaintiffs  uader  stat*  82  H.  8,  c,  84,  a.  1,  no  cause  of 
action  for  the  breach  of  ceyenant  in  question  could  ever  have  vested  in 
Smith. 

It  wa«  urged*  furth^  en  the  part  of  the  defendant,  that  the  plain- 
Ufa*  alleged  right  of  action  being  founded  on  the  privity  of  contract 
transferred  by  virtue  ef  stat*  82  H.  8,  c.  84,  s.  1,  there  could  be  no 
apportionmeBt,  accordipg  to  the  authority  of  Stevenson  v.  Lambard,  2 
Bast,  575  :(i)  ^d  it  wes  also  said  that  a  covenant  to  repair  was  in  its 
nature  an  entire  thing,  resembling  the  case  of  an  entire  service  by  the 
rea4ering  a  hawk  or  the  like ;  and  that  there  could  be  no  apportionment 
vith  regard  to  such  entire  thing*  Stevenson  v.  Lambard  does  not  appear 
to  us  at  all  to  goyem  the  present  caee.  Tbet  was  an  action  for  rent  aftec 
SB  evietioa ;  and  it  was  held  that  an  action  of  covenant  would  lie  at 
the  suit  of  the  lessor  '''against  the  assignee  of  the  lessee  on  the  ^^.g . 
privity  of  estate ;  but  that,  in  an  action  of  covenant  on  the  pri-  (- 
Tity  of  contract  between  lessor  and  lessee,  the  rent  could  not  have  been 
apportioned  after  the  eviction  by  which  the  lessee  had  lost  part  of  the 
Und,    Twynam  Vf  Pickard,  2  B«  It  Aid.  105,(<r)  is,  however,  an  autho^ 

(«)  IS  Vhi.  AVr.  tit  Merger,  (G),  pL  16. 

{h)  b  argiimeiity  fsfbriaee  wm  buuI«  to  the  Aaooymoni  mm  is  M^wt,  IH,  pL  SSO;  Bm. 
Ahr.  OniraeUe,  ao.>  pL  19 ;  lb.  4xpo''ei0i>«M«H  pi.  5. 

(e)  !■  Uie  wgamaol,  refereoM  wm  made  to  npte  (e)  to  Thanby  v.  VUnt,  I  Wme.  Sannd.  241  a  ; 
S  FtMtiu,  OenF.  (on  Mtrtf^)  476;  Simpeon  v.  Claytooi  i  New  Ca.  fiS,  t80;  Coogham  «. 
JSag,  Cm.  Car.  SSL 
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rity  that  this  doctrine  does  not  apply  to  a  case  like  the  present ;  for  it 
was  there  held  that  the  assignee  of  the  reversion  of  part  of  the  pre- 
mises might  sue  the  lessee  for  not  repairing  that  part.    The  objection 
of  there  being  no  apportionment  where  the  action  depends  on  the  pri- 
vity of  contract  transferred  by  the  stat.  82  H.  8,  c.  84,  s.  1,  would 
have  been  mnch  more  applicable  than  in  the  present  case ;  as  in  that 
case  the  covenant  to  repair  was  in  effect  divided,  and  the  lessee  would 
be  liable  to  two  distinct  parties  to  repair  two  distinct  parts  of  the  pre- 
mises.   Moreover  in  the  present  case  there  is  no  apportionment.    The 
whole  reversion  that  remains  is  in  the  present  plaintiffs ;  and  the  lessees^ 
on  their  covenant,  are  bound  to  repair  the  whole  premises ;  and  the 
plaintiffs  are  injured  if  each  portion  of  the  premises  is  not  kept  in 
repair  according  to  the  covenant;  though,  their  interest  being  only  in 
the  reversion  of  two-thirds  of  the  original  lease,  their  damage  will  be 
less  by  one-third  than  if  they  represented  the  entire  original  reversion. 
Twynam  v.  Pickard  shows  also  that  the  case  of  a  covenant  to  repair  is 
not  like  the  case  of  an  entire  service,  like  that  of  the  render  of  a  hawk 
mentioned  in  the  old  authorities  cited  before  us  on  this  part  of  the  case, 
^^.-  and  that  it  is  ^capable  of  division,  if  necessary  to  divide  it,  in 
-^  reference  to  the  reversion  being  divided  as  to  different  parts  of 
the  land.   As  to  the  objection,  also,  of  the  service  being  entire,  it  most 
be  remembered  that  here  the  thing  to  be  done  under  the  covenant  is 
not  to  be  divided,  no  other  person  than  the  plaintiffs  having  any  inte- 
rest in  the  covenant,  and  they  having  a  right  to  the  entire  thing  being 
done. 

The  remaining  point  to  consider  is.  Whether  it  is  necessary,  to  main- 
tain an  action  on  the  privity  of  contract  transferred  by  the  statute  of 
82  H.  8,  c.  84,  s.  1,  that  the  entire  interest  in  the  covenant  must  have 
passed  to  the  plaintifis.  Twynam  v.  Pickard,  2  B.  &  Aid.  105,  is  an 
authority  to  show  that,  in  the  case  of  the  assignment  of  all  the  rever- 
sion as  to  part  of  the  lands,  the  assignees,  though  not  having  the  whole 
interest  in  the  covenant,  may  sue :  and  that  case,  therefore,  shows  that 
it  is  not  true  as  a  universal  proposition  that  an  action  cannot  be  main- 
tained unless  the  whole  interest  in  the  covenant  passes.  The  objection 
is.  That  the  contract  is  entire  and  not  capable  of  division :  but  the  sta- 
tute was  construed  in  Twynam  v.  Pickard  to  transfer  the  right  of  action 
as  to  part,  and  that  in  a  case  where  the  lessee  might  be  subjected  to 
two  actions  by  different  parties  for  non-repair  under  the  original  cove- 
nant, a  much  stronger  case  than  the  present,  where  there  can  only  be 
one  action.  The  case  of  Yates  v.  Cole,  2  B.  &  B.  660,  S.  C.  5  B. 
Moore,  554,  as  Gkites  v.  Cole,  is  a  very  strong  authority  in  favour  of  the 
maintenance  of  the  present  action.  That  case  very  nearly  resembles 
the  present  in  some  very  important  respects.  It  was  an  action,  by  the 
lessors  of  some  undivided  parts  of  the  reversion  against  the  lessee. 
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*for  not  repaiiing.    It  appeared  on  the  plea  that,  after  the  de-  p^^^ 
miae,  one  Bonner^  who  was  the  tenant  in  common  with  the  plain-  ^ 
tifis  of  the  residue  of  the  nndivided  shares,  had  assigned  those  shares  to 
the  defendant.    In  that  case,  like  the  present,  so  much  of  the  lease  as 
oorresponded  with  the  shares  assigned  to  the  defendant  would  be  merged 
in  the  reversion,  and  the  defendant  would  be  possessed  of  his  undivided 
shares  of  the  premises,  whilst  the  plaintiffs  remained  the  owners  of  the 
revenion  of  all  that  remained  of  the  lease ;  so  that,  as  in  the  present  case, 
the  whole  original  reversion  was  not  in  the  plaintiffs,  and  the  defendant 
himself^  by  the  assignment  of  part  to  him,  became  tenant  in  common 
with  the  plaintiflb,  though  not,  as  observed  before  in  reference  to  thb 
esse,  tenant  in  common  with  the  plaintiffs  of  any  interest  in  the  rever- 
sion.   If  the  destruction  of  part  of  the  estate  in  the  lease,  by  assign* 
ment  to  the  lessee  and  the  consequent  merger,  destroys  the  covenant  to 
rep«r,  that  would  have  been  an  answer  to  the  action  ;  and  we  must 
take  this  ease  as  deciding  that  the  covenant  was  not  gone  by  the  par- 
tial merger,  and  that  the  repair  might  be  enforced  by  the  remaining 
lessors  in  respect  of  their  interest  in  the  covenant.   It  may  be  remarked 
tbat  Tates  v.  Cole  does  not  seem  to  have  been  the  subject  of  much  dis- 
cussion ;  and,  not  being  cited  in  the  argument  in  the  present  case,  we 
had  not  the  advantage  of  having  any  comments  on  it  at  the  bar.    We 
think,  however,  that  we  ought  to  be  guided  by  it  as  far  as  it  goes :  and, 
S8  it  establishes  that  the  remaining  lessors  in  such  case  may  sue  the 
lessee  for  repairs  (of  course  the  damages  being  commensurate  with  their 
interest),  ^and  as  it  seems  from  Twynam  v.  Pickard  that  an  into-  ^^q. 
rest  less  than  the  entire  interest  in  a  covenant  to  repair  may  ^ 
psBS  by  virtue  of  stat.  82  H.  8,  c.  84,  s.  1,  we  do  not  think  that  the 
objections  to  the  plaintifis'  title  in  this  case  are  made  out  to  our  satis- 
faction.   It  might  often  be  most  unjust  that  the  partial  merger  of  a 
leiae  by  part  of  the  reversion  coming  to  the  lessee  should  deprive  the 
co-lessors  of  their  remedy  on  the  covenant  to  repair.    On  the  declara- 
tion, the  plaintiffs,  as  representing  all  that  remains  of  the  interest  in 
the  reversion,  seem  entitled  to  the  benefit  of  the  covenant :  no  other 
action  can  be  brought  by  any  other  party. 

And,  as  for  the  reasons  above  given  we  do  not  feel  satisfied  with  the 
technical  objeotions  made,  and  the  authorities  we  have  cited  seem  in 
favour  of  the  action,  we  think  that  we  ought  to  give  our  judgment  for 
the  plaintiffs.  Judgment  for  the  plaintiffs. 

See  Bsckus  v.  M'Cqr,  8  Hsmmond|  211 ;  Kane  v,  Sanger,  14  Johns.  89. 
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^.^^  «.:EIia  QUEBN  v.  The  MANCHESIXR,  SHEFFIELD,  and  LIN* 
^  J  OOLNSHIBE  Railway  Company.    June  30. 

When  the  oooopier  of  land  hu  no  greater  interest  therein  than  aa  a  tenant  for  a  jear,  or  f^m 
year  to  year,  and  nieh  land  has  heen  entered  npon  or  injorionaly  alfeeted  by  the  promoten  of 
an  nnde^rtaking  within  The  Laqdp  ClanteB  GonioUdadoit  Act,  1845  (8  ik  9  Viet  a  18)^  he  eaa 
obtain  compensation  onljr  by  the  determination  of  two  justices  under  sect.  121,  and  is  not  en- 
titled to  have  his  claim  setUed  by  arbitration  under  sect  88. 

6y  Royi^  charter,  persons  were  incorporated  at  The  GoTemon  of  the  posseisloos,  reTeavevy 
goods  and  chattels  of  The  Free  Orammar  School  of  G.  By  the  charter,  the  OoTemors  were 
to  find  a  house,  to  be  called  The  School  House,  in  which  the  school  should  be  fitly  kept :  they 
had  also  power  to  elect  and  remore  the  master  as  often  as  according  to  their  discretion  they 
might  see  necessary  and  conrenlent  They  appointed  W.  as  schoolmaster,  and  put  him  into 
possession  of  The  School  House.  The  resolution  by  which  he  was  appointed  contained  tarma 
to  which  he  subscribed  his  consent,  and  by  which  he  was  to  keep  the  house  in  repair,  to  take 
certain  articles  at  a  valuation,  and  give  them  up  at  quitting,  being  paid  for  them  at  a  valua- 
tion, and  to  give  three  calendar  months'  notice  before  relinquishing  his  appointment:  two-thirds 
of  the  Governors,  with  the  sanction  of  the  bishop,  were  to  have  the  ^ower  of  removing  him« 
giving  three  months'  notice :  but  in  either  ease  the  oi&ee  was  to  be  vacated  only  on  2lit  June 
or  2i8t  December. 

Beld :  that  W.  had  no  greater  interest  in  the  house  than  as  tenant  for  a  year,  or  from  year  to 
year,  and  therefore,  in  seeking  compensation  under  the  statute,  was  confined  to  the  remedy 
given  by  sect.  121. 

Mandamus,  on  the  prosecution  of  the  Rev.  James  Henry  Willan. 
On  the  trial,  before  Lord  Campbell,  0.  J.,  at  the  London  Sittings  after 
Hilary  Term  1854,  a  verdict  was  found  for  the  Crown,  subject  to  a  case 
the  substance  of  which  was  as  follows. 

The  writ  was  directed  to  The  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company.  And,  after  reciting  stat.  8  &  9  Vict.  c.  l,(a)  whereby 
it  was  enacted,  amongst  other  things,  that  The  Lands  Clauses  Consoli- 
♦f^Q1  ^^^^^^  *Act,  1845,  should  be  incorporated  with  and  form  part  of 
^  that  Act ;  and  that  a  company  should  be  formed  and  incorporated 
by  the  name  of  The  Ghreat  Grimsby  and  Sheffield  Junction  Railway 
Company ;  and  should  have  power  to  purchase  and  hold  lands,  &c. :  and 
reciting  stat.  9  &  10  Vict.  c.  cclxviii.,(i)  whereby  it  was,  amongst  other 
things,  enacted  that,  after  1st  January,  1847,  if  certain  bills  then  pend- 
ing before  Parliament  should  have  passed  into  law.  The  Great  Grimsby 
and  Sheffield  Junction  Railway  Company,  and  other  companies  named, 
should  cease  to  exist,  and  be  dissolved,  and  be  incorporated  together  by 
the  name  of  The  Manchester,  Sheffield,  and  Lincolnshire  Railway  Com- 
pany ;  and,  after  such  incorporation,  the  said  Company  should  have  and 
be  entitled  to  exercise  all  such  powers  and  authorities,  as  aforesaid,  for 
executing,  completing,  maintaining,  altering,  varying,  and  improving 

(a)  Local  and  personal,  publio :  «For  making  a  railway  firom  a  place  in  the  parish  of  Bole  in 
the  county  of  Nottingham,  near  to  the  town  and  port  of  Gainsborough,  to  the  town  and  port  of 
Qreat  Grimsby  in  the  ports  of  Lindsey  in  the  county  of  Lincoln,  with  branches  to  the  distziet  or 
place  caUed  New  Holland,  and  to  the  town  of  Market  Rasen,  to  be  called  The  (}reat  Grimsby 
and  Sheflield  Junction  Railway." 

(6)  Local  and  personal,  publio:  "To  amalgamate  The  Sheflield,  Ashton-under-Lyne,  and 
Jfanohester  RaUway  Company.  The  Sheflield  and  Lincolnshire  Junction,  The  Sheflield  and 
Lineolnshire  Extension,  and  the  Great  Grimsby  and  Sheflield  Railway  Companiei,  and  tha 
Grimsby  Dock  Oompany." 
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such  works  as  aforesaid  as  the  said  dissolvel  Companies  were  entitled 
to;  and  that  nothing  therein  contained  should  extend  in  any  way  to 
defeat,  affect,  or  prejudice  any  rights,  privileges,  liberties,  powers,  ease- 
ments, accommodations,  or  exemptions  which,  under  or  by  virtue  of  the 
said  recited  Acts,  or  any  of  them,  were  given,  granted,  contained,  or 
reserved :  The  writ  suggested  that  the  bills  were  passed  into  law  before 
Ist  January,  1847,  whereby  The  Great  Grimsby  and  Sheffield  Junction 
Railway  Company  and  others  became,  from  that  day,  one  body  corporate, 
by  the  name  of  The  Manchester,  Sheffield,  and  Lincolnshire  Railway 
Company,  and  the  promoters  of  the  undertaking  mentioned  in  the  first 
*mentioned  Act.  That,  before  1st  January,  1847,  to  wit,  on  6th  p^g^ 
July,  1846,  The  Great  Grimshy  and  Sheffield  Junction  Railway  ^ 
Company  entered  upon,  and  took  and  used,  and  thence  continued  to  use, 
divers  (to  wit)  two  acres  of  land  situate  (to  wit)  in  the  county  of  Lincoln, 
for  the  purpose  of  the  making  and  executing  thereon  of  the  said  railway 
and  works  by  the  first-mentioned  Act  authorized  to  be  made  by  the  last- 
mentioned  Company,  such  land  being  necessary  for  such  purpose,  and 
being  on  the  said  line  and  part  of  the  said  lands  delineated  in  the  plans 
in  the  first-mentioned  Act  referred  to,  and  described  in  books  of  refer- 
ence therein  referred  to.  That  the  Reverend  James  Henry  Willan, 
clerk,  long  before  and  at  the  time  of  the  said  taking,  the  giving  the 
notice,  and  the  appointment  of  an  arbitrator  hereinafter  mentioned,  had 
been  and  was  entitled  to  compensation  to  a  large  amount,  to  wit,  8002., 
in  respect  of  a  certain  interest  of  him,  the  said  J.  H.  W.,  of  and  in 
divers  (to  wit)  ten  houses  and  ten  acres  of  land  situate  in  the  county 
of  Lincoln,  a  part  of  which  said  houses  and  land,  to  wit,  the  said  two 
acres  of  the  said  land,  had  theretofore  been  taken  by  The  Great  Grimsby 
and  Sheffield  Junction  Railway  Company  as  aforesaid,  for  the  execution 
of  the  said  works  by  the  said  first-mentioned  statute  authorized  to  be 
made,  &c.,  and  the  residue  of  which  said  houses  and  land  had  thereto- 
fore been,  and  continued  to  be,  injuriously  affected  by  the  execution 
of  the  said  works  by  the  same  statute  authorized,  &c. ;  and  for  and 
in  respect  of  which  interest  of  the  said  J.  H.  W.,  and  said  compensa- 
tion to  which  he  was  so  entitled,  The  Great  Grimsby  and  Sheffield 
Junction  Railway  Company,  and  the  defendants,  the  said  promoters, 
had  not,  nor  had  either  of  the  said  Companies,  made  satisfaction  to 
'^'J.  H.  W.,  under  the  provisions  of  the  Land  Clauses  Consolida-  j-^q^ 
tion  Act,  1845,  or  the  several  Acts  before  mentioned,  or  any  Act  *- 
incorporated  therewith,  or  otherwise.  That  J.  H.  W.  did,  before  and 
at  the  time  of  the  giving  the  notice  hereinafter  mentioned,  claim  a  com- 
pensation and  sum  exceeding  502.  for  and  in  respect  of  such  compensa- 
tion; and  did,  after  1st  January,  1847,  to  wit,  on  81st  August,  1850, 
give  notice  in  writing  to  the  defendants,  that  is  to  say  the  said  pro- 
moters, of  his  desire  to  have  the  said  compensation  settled  by  arbitra- 
tion, stating  in  the  aaid  notice  the  nature  of  the  interest  in  such  said 

q2 
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houses  and  lands  in  respect  of  which  he  claimed  compensation,  and  the 
amount  of  compensation  so  claimed  therein,  to  wit,  8002.  That  the 
promoters  of  the  undertaking,  that  is  to  say  the  said  Company,  were 
not  willing  to  pay  the  amount  of  compensation  so  claimed,  and  did  not 
enter  into  a  written  agreement  for  that  purpose  within  twenty-one  days 
after  the  receipt  of  the  said  notice.  That,  after  the  expiration  of  the 
said  twenty-one  days  after  the  receipt  of  the  notice,  J.  H.  W.  and  de- 
fendants, the  promoters,  not  concurring  in  the  appointment  of  a  single 
arbitrator,  to  wit,  on  16th  July,  1851,  J.  H.  W.  did  duly  nominate  and 
appoint  an  arbitrator  to  whom,  &c.,  that  is  to  say  by  an  appointment 
under  the  hand  of  J.  H.  W.,  to  wit,  Thomas  Smith  Woolley.  That, 
after  making  the  said  nomination  and  appointment,  and  more  than  four- 
teen days  after  the  said  dispute  and  difference  had  arisen,  a  request  in 
writing  to  the  promoters  to  appoint  an  arbitrator  in  respect  of  the  said 
dispute  and  difference,  stating  therein  the  said  matters  so  required  to 
be  referred  to  arbitration,  was  served  by  J.  H.  W.  on  the  Company. 
^^^  That  defendants,  the  promoters,  after  the  said  service  failed  to 

^  ^appoint  such  arbitrator  as  aforesaid  for  a  period  of  fourteen 
days  after  such  service  :  thereupon  J.  H.  W.,  after  the  expiration  of 
the  last-mentioned  period,  and  after  he  had  appointed  T.  S.  W.  arbi- 
trator, did,  to  wit,  on  9th  August,  1851,  duly  appoint  such  arbitrator, 
that  is  to  say  the  said  T.  S.  W.,  to  act,  that  is  to  say  as  arbitrator  on 
behalf  of  both  parties,  that  is  to  say  by  an  appointment  under  the  hand 
of  him  J.  H.  W.  That  T.  S.  W.,  being  so  appointed  to  act  on  behalf 
of  both  parties,  having  afterwards  taken  upon  himself  the  burthen  of 
the  said  arbitration,  did  proceed  to  hear  and  determine  the  matters  so 
in  dispute  and  difference  as  aforesaid ;  and  did,  to  wit,  on  20th  August, 
1851,  duly  make  his  award  in  writing  of  and  concerning  the  matters, 
&c.,  having,  before  entering  into  the  consideration,  &c.,  made  and  sub- 
scribed the  declaration,  &c.  (under  sect.  88  of  stat.  8  &  9  Vict.  c.  18), 
and  having  afterwards  annexed  it  to  the  award.  That,  although  from 
the  time  of  making  the  award  the  arbitrator  has  been  ready  and  willing 
to  deliver  to  the  said  promoters,  that  is  to  say  the  said  Company,  the 
award,  whereof  the  Company  within  a  short  time,  to  wit,  one  day  after 
the  making  of  the  award,  had  notice,  and  although  J.  H.  W.  did  after- 
wards, to  wit,  on  2d  January,  1852,  request  and  demand  of  the  Com- 
pany to  take  up,  and  obtain  and  receive  from  T.  S.  W.,  the  award,  and 
to  furnish  a  copy  thereof  to  him  J.  H.  W.,  at  the  expense  of  the  Com- 
pany, and  although  a  reasonable  time  for  the  said  obtaining,  &c.,  has 
long  elapsed :  yet  the  Company  have  wholly  neglected  and  refused,  and 
Btkll,  &c.,  to  obtain  or  receive  such  award,  or  to  furnish  a  copy  thereof 
to  J.  H.  W.  In  contempt,  &o. ;  to  the  great  damage,  &c.,  of  J.  H.  W. 
*931  '^^  ^^  ^^^^  commanded  that,  immediately  after  the  ^receipt  of 

-'  the  writ,  the  defendants  should  obtain  and  receive  from  T.  S.  W 
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tlie  said  award,  and  famish  a  oopy  thereof,  at  their  expense,  to  J.  H. 
W.9  or  show  cause,  &c. 

The  defendants  returned, among  other  things:  That  the  said  ten 
koiiaes  and  ten  acres  of  land,  in  the  writ  mentioned,  in  which  J.  H.  W. 
is  therein  alleged  to  have  been  and  to  be  mterested  as  in  the  writ  is 
Bieniioned,  was  and  is  a  certain  house,  with  a  certain  small  portion  of 
Im&d  attached  thereto,  whereof  the  said  J.  H.  W.,  at  the  said  several 
times  of  the  giving  of  the  said  notice  and  the  entering  upon  and  using 
of  the  said  land,  was  the  occupier,  at  the  will  and  by  the  sufferance  of 
a  certain  body  corporate,  called  (to  wit)  The  Governors  of  the  posses- 
sions, revenues,  goods,  and  chattels  of  The  Fre^  Orammar  School  of 
Gainsborough.  That  the  interest  of  J.  H.  W.,  if  any,  in  the  said 
house  and  lands,  at  the  several  times  aforesaid,  was  an  interest  not 
greater  than  that  of  a  tenant  for  a  year,  or  of  a  tenant  from  year  to 


Second  plea.  That  J.  H.  W.  had  an  interest  in  the  said  houses  and 
land  greater  than  as  tenant  for  a  year  or  from  year  to  year.  Conclu- 
sion  to  the  country.    Lisue  thereon. 

There  were  other  issues  of  fact,  upon  which  no  discussion  arose  in 
banc 

The  remaining  facts  stated  in  the  case  will  sufficiently  appear  from 
the  abstract  given  in  the  judgment  of  the  Court ;  (a)  which  was  as 
follows. 

«« The  prosecutor  was  master  of  The  Free  Grammar  School  of  Gains- 
borough ;  to  which  he  was  appointed  by  a  resolution  of  the  Governors 
in  1848,  and,  upon  his  ^appointment,  was  put  into  possession  of  ^^^ . 
the  school-house  with  a  garden  and  playground  attached  to  it.        '- 

«  The  Governors  were  incorporated  (&)  by  a  charter  of  Queen  Eliza* 
beth,(d)  and  were  seised  in  fee  as  trustees  of  the  school  of  the  school- 
house  and  premises,  of  which  they  put  the  prosecutor  into  possession 
upon  his  appointment. 

<<By  the  charter,  the  Governors  were  to  find  <a  convenient  and 
proper  house,  to  be  called  The  School-House,'  <  in  which  the  school 
sforesaid  shall  be  fitly  and  properly  kept,  held,  and  possessed.'  They 
had  also,  by  the  charter,  ^  full  power  and  authority  to  elect,  nominate, 
appoint,  change,  and  remove  the  master  and  under  master  of  the  school 
aforesaid,  as  often  as,  according  to  their  discretion,  they  may  see 
necessary  and  convenient.' 

<<The  appointment  of  the  prosecutor  to  be  msster  was,  by  the  reso- 
lution, subject  to  the  following,  amongst  other,  terms  and  regulations : 
That  he  should  «keep  and  leave  the  said  school-house  and  premises  in 
good  tenantable  repair.'    That  he  should  take  certain  articles  men- 

(•)  Poit»  p.  IM. 

(6)  Bj  tiie  aune  of  The  GoTeroort  of  the  poMonioni,  roTennef,  goods,  and  ohaUeli  of  Th« 
Yn9  Onamir  Sehool  of  Gainf  borongb,  of  the  foondattoa  of  Qaooa  BUnboth. 
(c)  Silt  Vovwnbtr,  M  EUa.  (a.]>.  1690). 
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tioned  in  an  invohtory,  signed  by  him,  and  that,  <#hen  be  sball  quit 
tbe  mastership  of  the  said  school,  he  shall  leave  all  and  singular  Ibe 
said  articles,  to  be  taken  and  paid  for  by  the  succeeditig  master,  «t  a 
valuation.'  That,  if  he  < shall  at  anytime  wish  to  relinqutab  suoh 
appointment  as  master,  he  shall  be  required  to  gire  three  calendar 
months'  notice  in  writing  of  such  his  intention  to  the  Goternors  of  the 
said  School,  or  to  the  treasurer  of  Wharton's  Charity.  That  suob 
^^.^  mastership  shall  not  be  vacated  on  any  other  days  than  the  ^21at 
^  day  of  June  or  the  21st  day  of  December  in  any  one  year.  And, 
further,  that  two-thirds  of  the  Governors,  with  the  sanction  of  tbe  Lord 
Bishop  of  Lincoln,  present  at  a  meeting  called  for  the  purpose,  shall 
have  the  power  of  removing  such  master,  but  only  after  giving  the  aaae 
notice,  and  at  the  same  periods,  before  mention^.' 

<<The  prosecutor,  at  the  foot  of  the  above  Regulations  and  terms, 
wrote  an  agreement  to  accept  the  mastership  on  these  terms  and  con- 
ditions. 

<<The  prosecutor  has  continued  master  of  the  school,  and  in  posses- 
sion of  the  school-house  and  premises,  to  the  present  time. 

« In  1846,  the  Railway  Company,  for  the  purpose  of  their  railway, 
bought  of  the  Oovernors  a  part  of  the  premises  of  which  the  prosecu- 
tor was  in  possession  as  master  of  the  school ;  and  the  Oovernors  sold 
the  same  to  the  Company  for  18002.,  which  the  Oovernors  and  the 
Company  agreed  should  include  compensation  for  all  damage,  loss,  and 
inconvenience  sustained  or  to  be  sustained  by  the  Oovernors  or  the 
prosecutor  by  reason  of  the  Company  taking  the  land :  but  no  part  of 
the  1S002.  was  paid  to  the  prosecutor ;  nor  was  he  a  party  to  the  agree- 
ment. 

<<  The  interest  of  the  prosecutor  in  the  residue  of  the  premises  in 
his  possession  as  schoolmaster  is  injuriously  affected  by  the  taking  of 
the  part  of  the  premises  by  the  Company.  And,  in  1850,  he  made  a 
claim  for  compensation,  which  was  resisted  by  the  Company :  and  the 
prosecutor,  who  claimed  much  more  than  502.,  proceeded,  under  the 
28d  and  25th  and  68th  sections  of  the  Act,  to  determine  the  amount 
of  his  compensation :  and,  the  arbitrator  having  made  his  award,  which 
♦961  *^®  Company  (who  refused  to  join  in  the  arbitration)  will  ♦not 
^  take  up,  the  prosecutor  applied  for  and  obtained  the  writ  of  man- 
damus which  has  given  rise  to  this  special  case." 

The  case  was  argued  in  last  Easter  Term.(a) 

Cowling^  for  the  Crown. — It  appears  from  the  case  that,  but  for  the 
act  of  the  defendants,  the  prosecutor  would  still  be  in  possession  of 
the  land.  The  Company,  instead  of  negotiating  with  him  in  respect 
of  his  interest,  make  the  purchase  exclusively  from  the  Oovernors. 
They  have  since  taken  possession  of  part  and  damnified  the  remainder. 
The  question  then  is,  Whether  the  prosecutor  was  entitled  to  proceed 

(a)  Ifftj  6tii,  1864.    B«fofe  Lord  GunpbeU,  0.  J.,  Wightouui  and  Crooi^tani  Ja. 
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nder  aeot.  68  of  The  Lands  Glaases  Goosolidalion  Aot,  1845  (8  ft  9 
Viet  e.  18X  as  he  did :  for,  if  be  was,  the  Compaoy  are  bound  to  take 
op  (he  award,  under  sect.  85,  and  a  mandamus  will  go  to  oompel  them 
to  do  80.(a)  He  is  so  entitled,  unless  the  defendants  can  establish  that 
he  had  no  greater  interest  in  the  land  than  as  tenant  for  a  year  or  from 
year  to  year,  within  the  meanbg  of  sect.  121,  in  which  ease  the  com* 
peasation  ought  to  be  settled  by  two  jttstices.(6)  Now,  first,  his  inte> 
reat  in  the  land  can  be  determined  only  by  the  determination  of  his 
office.  [Lord  Campbell,  C.  J. — Do  yon  lay  that  he  holds  the  office 
qasmdiu  se  beni  *gesserit  ?]  Perhaps  not :  and  it  may  be  diffi-  p^^. 
cult  to  say  that  the  office  is  freehold.  But  it  is  sufficient,  for  the  ^ 
present  purpose,  that  he  is  not  a  mere  tenant  at  will,  inasmuch  as  he  could 
not  be  arbitrarily  tamed  out ;  Regina  ti.  GoTeraors  of  Darlington  School, 
6  Q.  B.  682, 696  (E.  C*  L.  B.  toL  51)*  At  law,  he  may  in  strictness  have 
been  aach ;  but  equity  would  prevent  an  improper  dismissal,  aa  was  de- 
cided by  Lord  Langdale,  M.  B.,  in  Willis  v.  Cbilde,  18  Bear.  117, 
tkoagh,  in  Doe  dem.  Ghilde  v.  Willis,  5  Bzch.  8d4,t  the  Court  of  Ex* 
ebeqaer  had  decided,  under  the  same  charter,  that  there  was  a  discre- 
tionary power  of  dismissal.  Lord  Eldon's  judgment  in  Dmnmer  v.  The 
Corporation  of  Chippenham,  14  Yes.  245,  which  was  relied  upon  in 
Willis  9.  Ghilde,  is  a  strong  authority  to  the  same  efeck  It  is  not 
neeeseary  to  define  strictly  the  extent  of  the  interest,  legal  or  equit- 
able, which  the  prosecutor  had.  [Wiohtman,  J. — The  resolution  by 
which  the  defendant  was  appointed  gives  either  party  power  to  deter- 
mine the  holding  at  three  months'  notice.]  The  (}oYeraors  can  do  so 
only  by  the  consent  of  the  Bishop :  and,  further,  it  should  seem  from 
Begina  i^  Governors  of  Darlington  School,  that  such  a  regulation 
cannot  be  legally  made*  A  master  of  a  grammar  school  must  be 
licensed  by  the  ordinary ;  Bex  v.  The  Archbishop  of  York,  6  T.  B.  490. 
The  want  of  an  appointment  under  seal  does  not  take  away  the  charao- 
ter  of  permanence  from  the  office.  Even  a  freehold  office,  as  that  of 
the  clerk  of  the  peace,  may  be  appointed  to  without  a  seal ;  Owen  v. 
Saaoders,  1  Ld*  Baym.  158.  But,  further,  sect.  121  purports  to  pre- 
scribe in  what  way  compensation  is  to  be  paid  upon  certain  interests ; 
bat  which  ^compensation  is  to  be  paid  before  entry  on  the  land,  p^g^ 
It  became  nnnecessary  to  decide  this  point  in  Collins  «.  Sooth  ^ 
Staffordshire  Bailway  Company,  7  Exch.  5  ;t  but,  during  the  argument, 
the  Court  intimated  their  opinion  in  conformity  with  this  constrnction. 
I^ow  here  the  defendants  entered  without  payment  of  compensation  to 

(a)  6m  n«gliia  V.  Sonih  Devon  Railwaj  Company,  16  Q.  B.  1043  (B.  C.  L.  K  roL  60). 

(i)  A  <ttMtion  nroM,  wlMtlier,  m  it  appeared  that  the  proieeiitor  wae  not  appointed  under  leal 
^  ^  CorpocatioB  of  6toTemon>  be  eonld  be  eonridered  at  legal  holder  or  the  offloe  at  all,  and 
vhtChcr  the  defeadanCi  were  entitled  to  ndee  this  point.  It  beeame  nnneeenary  to  decide  thif 
^VMtUB.    Beferenoe  wae  nude  to  Owen  v.  Saanden,  1  Ld.  Raym.  168 ;  Tearb.  P.  13  H.  8»  fot 

UA.plS;17yiB.Abr.S4S,tii./V«Miila(<e*i,(S.a),pL7;  Rexe. ^  Cto.  Jai^  Uf ;  Cope  a. 

Ibuut  HaTen  Dock  and  Bailwaj  Companiea,  8  Szoh.  841.t 
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the  prosecutor,  or  requiring  .him  to  treat.  Again,  upon  comparing 
Beets.  119, 120,  121,  it  is  obvious  that  they  all  relate  to  the  ordinary 
case  of  landlord  and  tenant,  where,  the  Company  having  purchased  the 
landlord's  interest,  that  of  the  tenant  is  to  be  provided  for.  But  the 
prosecutor  does  not  stand  to  the  Oovemors  in  the  relation  of  tenant. 
[Lord  Campbell,  C.  J. — The  Governors  have  the  legal  estate.]  They 
have :  but  the  prosecutor  has  an  equitable  right,  somewhat  analogous 
to  that  of  a  mortgagor  or  a  cestui  que  trust.  There  is  no  reversion  in 
the  Governors,  like  that  of  a  landlord :  if  the  prosecutor  quits  office 
the  Governors  cannot  occupy :  they  must  appoint  a  successor  to  the 
prosecutor,  who  will  occupy. 

Sir  JP.  jBTeUy,  contri. — The  prosecutor  has  no  interest  in  the  land, 
beyond  that  of  a  tenant  at  will.  The  Corporation  are  the  owners ; 
they  are  The  Oavemor$  of  the  poeH$$ion9j  revenuee^  goode^  and  ehaitelt 
of  The  Free  Grammar  Sohooh  The  prosecutor  is  not  even  a  member 
of  the  Corporation :  he  is  removable  at  the  discretion  of  the  Grover- 
nors.  The  charter  requires  them  to  provide  a  school-house,  but  gives 
the  master  no  interest  in  it.  They  might  have  pulled  down  the 
house  in  question  and  substituted  another,  without  his  consent.     The 

*0Q1  ^^^^P'^^y  ^'^B  P'^^^  ^^^  "^^^^  ^^  ^^  taken,  to  the  only  owners, 
-^  once  for  all.  No  reliance  can  be  placed  upon  any  understood  or 
expressed  agreement  not  to  displace  the  master,  or  remove  him  from 
the  house:  the  Corporation  had  no  power  to  divest  themselves  of  any 
legal  or  equitable  right ;  and  such  an  agreement  therefore  would  be 
void ;  Regina  v.  Governors  of  Darlington  School,  6  Q.  B.  682.  The 
same  authority  shows  that  they  could  not  limit  their  power  by  subject* 
ing  themselves  to  the  control  of  the  bishop.  The  prosecutor  has  no 
greater  interest  in  the  property  than  any  one  of  the  school  boys  has. 
It  is  said  that  sect.  121  does  not  apply,  because  the  Company  have  en- 
tered without  taking  the  proper  previous  steps ;  that  argument,  if  of 
any  weight,  shows  that  the  prosecutor  has  misconceived  his  remedy, 
and  ought  to  have  brought  trespass.  But  no  interest  has  been  sug- 
gested in  respect  of  which  sect.  84  can  be  made  applicable :  if  there 
be  any  interest,  it  is  certainly  not  greater  than  that  of  tenant  for  a 
year,  and  then  sect.  121  becomes  applicable. 

Cowling^  in  reply. — The  agreement  made  by  the  Company  with  the 
Governors  recognises  the  interest  of  the  prosecutor.  He  could  not 
^ have  been  arbitrarily  displaced:  it  would  have  been  open  to  him  to 
show  that  there  had  been  no  bonft  fide  exercise  of  discretion ;  Regina 
V.  Governors  of  Darlington  Grrammar  School,  6  Q.  B.  696.  The  char- 
ter gives  him  an  interest  in  his  office ;  and  the  interest  in  the  house 
and  land  is  annexed  to  the  office.  In  Whiston  v.  The  Dean  and  Chap- 
*1001  ^^^  ^^  Rochester,  T  Hare,  582,(a)  '*'Wigram,  Y.  C,  held  that  the 
-'  master  of  the  Grammar  School  of  Rochester  was  an  officer  of 

(a)  See  Segiiu  v,  Deei^  Ae^  of  Roohefter,  17  Q.  B.  1  (B.  a  L.  B.  TtL  79). 
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tbe  Cathedral  Church ;  and'on  that  ground  he  refused  to  interfere,  con- 
sidering the  case  to  be  one  for  the  jurisdiction  of  the  visiter.  It  is 
therefore  not  correct  to  say' that  the  prosecutor  here  is  not,  in  some 
sense,  a  corporate  officer.  TheYe^l.<lue8tion  in  all  cases  of  compensa* 
tion  is,  what  is  the  value  of  the  beAdficIal  interest  of  which  the  claimant 
has  been  deprived.  ;  Our.  adv.  vuU. 

WiGHTMAN,  J.,  now  delivered  the  judgnreiiA  of  the  Court. 

In  this  case  a  writ  of  mandamus  had  issued,  at.  the  instance  of  the 
Reverend  James  Henry  Willan,  to  the  Railway  Company,  directing  them 
to  take  up  an  award  made  under  sect.  25  of  staf^d^.^  9  Vict.  c.  18, 
upon  a  claim  for  compensation  made  by  the  prosecuttit.ib-respect  of  his 
interest  in  certain  land,  part  of  which  had  been  taken  by  ^t  Company, 
and  the  residue  had  been  injuriously  affected  by  the  works  of  the  Com- 
pany.  '  .'*' 

The  Company  made  a  return  to  the  mandamus,  upon  which  the  pro- 
secutor took  several  traverses :  and  at  the  trial  a  verdict  was  found  for 
the  Crown,  subject  to  the  opinion  of  the  Court  upon  the  facts  found 
hy  a  special  case. 

His  Lordship  then  stated  the  substance  of  the  case,  as  ant%,  p.  98. 

It  is  contended,  on  behalf  of  the  Company,  that,  if  the  prosecutor 
had  any  such  interest  in  the  premises  in  his  possession  as  schoolmaster 
as  would  entitle  him  to  compensation  at  all,  it  was  not  such  an  interest 
as  would  entitle  him  to  proceed  by  arbitration  under  sect.  68  of  r^t-iAi 
*the  Act ;  but  that  his  interest,  if  any,  was  not  greater  than  as  ^ 
a  tenant  for  a  year  or  from  year  to  year ;  and  that,  if  entitled  at  all, 
his  proceeding  should  be,  under  the  121st  section  of  the  Act,  before 
two  justices. 

When  the  Gbvemors  put  the  prosecutor  into  possession  of  the  pre- 
mises in  question,  they  certainly  did  not  convey  tbe  estate  in  fee  to 
him;  and  that  estate  therefore  remains  in  them  to  this  time:  nor  did 
they  convey  or  put  him  into  possession  of  a  freehold  interest  in  the 
premises,  unless  his  interest  in  the  office  of  schoolmaster,  to  which  his 
interest  in  the  premises  may  in  some  respects  be  correlative,  is  free- 
hold. It  may,  however,  be  well  doubted  whether  his  interest  in  the 
premises  is  correlative  to  his  interest  in  the  office ;  and  whether  the 
Governors  might  not,  if  they  thought  it  more  convenient  for  the  interest 
of  the  school,  provide  another  <<  convenient  and  proper  house,  to  be 
called  The  School-House,"  as  described  in  the  charter,  and  oblige  the 
schoolmaster,  whilst  he  retained  the  office,  to  remove  from  the  one  house 
to  the  other*  No  time  is  mentioned,  either  in  the  resolution  by  which 
the  prosecutor  was  appointed,  or  in  the  terms  and  regulations  for  which 
he  was  to  hold  the  school-house  and  premises ;  he  is  merely  put  into 
possession  of  them,  the  ownership  remaining  with  the  Oovemors.  If 
«  man  enters  and  enjoys  land  by  consent  of  the  owner,  he  is  tenant  at 
win  to  him ;  and,  if  the  owner  lets  his  land  to  another  without  limiting 
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a&y  eertain  or  detennmate  estate,  nothiii^^bnt  a  temtiey  al  will  is  ore- 
«ted;  Com.  Dig.  JBIitete,  (H.  1.) 

Bat,  sappoeing  that  the  intereet  ^f.tln  master  in  the  acheol-hoBse 
♦1 021  ^^  premisea  ia  the  same  a^jb^.mtereat  ai  ^the  offioe,  what  ia  it  ? 
''  He  may  be  turned  oat  4y%Mo-third8  of  the  QoYoroora  aad  the 
Biahop,  upon  giving  three  calendar  months'  notice  expurisig  on  the  21st 
of  Jane  or  the  2l8t  of  J>eeem(er  in  any  year.  He  holds  the  ofioe  and 
the  premises  thereto  beietfgmg  at  the  will  of  two^thirds  of  the  Gorem- 
ors  and  the  Kshop/who  may  determine  his  interest  in  any  year  upon 
giving  the  thf^Vnoet^hs'  notiee  ending  at  the  speoified  times* 

It  appears.  Idi^iT  to  ns  that  the  maater'a  inteteat  in  the  presBieea  in 
qaeBtion^'4l-a1iy  view  of  the  ease,  ia  not  grM/tr  than  as  tenant  for  a 
yewr/jdr^l^m  year  to  year,  and  that,  thon^  he  aiay  he  entitled  to  com- 
pensalioby  hb  mode  of  enforcing  his  claim  is  under  the  121st  section 
of  the  statute,  which  is  applieaUe  to  the  oaae  of  lessees  at  will  or  for 
a  year  or  from  year  to  year ;  and  the  greateat  intereat  that  the  prose- 
eutor  in  this  case  can  claim  is  that  of  a  lessee  from  year  to  year,  de* 
terminable  upon  three  months'  notice  to  quit,  ending  either  on  the  2l8t 
of  June  or  the  2l8t  of  December  in  any  year. 

Re  ease  of  Owen  v.  Saunders,  1  Ld.  Baym.  158,  was  sited  for  the 
proseeation :  but  that  ease  only  shows  that  the  offioe  of  clerk  of  the 
peaoe  is  a  freehold  office  for  life,  and  that  he  may  be  appointed  without 
deed.  In  the  present  ease,  the  office  is  not  for  life,  but  durante  bend 
placito  only ;  and  that  case  therefore  is  not  applicable.  The  judgmen, 
of  the  Ooiurt  of  Exchequer  Chamber  in  the  case  of  Begina  v«  Governors 
of  Darlington  School,  6  Q.  B.  682  (E.  C.  L.  B.  voL  &1),  is  a  direct 
authority  that  an  office  such  as  that  in  question  is  durante  bend  placito, 
or  ad  libitum,  only :  and  the  case  of  Doe  dem.  GhBde  v.  Willis,  6  Exch. 

*1 0^1  ^^'1^  ^^  ^  ^^  ^^'^^  effect.  *In  the  case  of  Collins  v.  South 
^  Staffordshire  Bailway  Company,  T  Ezch.  5,t  the  daimant,  who 
had  no  greater  interest  than  that  of  a  tenant  from  year  to  year,  had 
nevertheless  proceeded  to  enforce*  his  claim,  which  was  for  more  than 
502.,  under  the  provisions  of  the  68th  section  of  the  statute,  by  refer- 
ence to  arbitration.  That  section  is  in  general  terms :  tbat|  <<  if  any 
party  shall  be  entitled  to  any  compensation  in  respect  of  any  la&dsy  or 
of  any  interest  therein,  which  shall  have  been  taken  for  or  ipjuriously 
affected  by  the  execution  of  the  works"  of  the  Company,  the  oUimant, 
if  the  amount  exceeds  50Z.,  may  have  the  compensation  ^  settled  dther 
by  arbitration  or  by  the  verdict  of  a  jury."  The  CompMiy,  without 
objecting  in  the  firat  instance  that  the  claimant  could  not  proceed  by 
arbitration,  but  must  proceed  under  the  121st  seetion  of  the  Act  to 
enforce  his  daim  before  justices,  joined  with  him  in  appointing  an  arbi- 
trator, who  proceeded  to  make  his  award :  and  the  Court  held  that  the 
Company  were  bond  by  the  agreement  to  neferi  withenl  dottdiug  that 
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the  daiiWHit  waa  mgiiiftyj  entitled  te  proceed  under  the  68tli  seotion^ 
though  his  interest  was  that  of  a  tenant  from  year  to  yeav  only. 

The  terms  of  the  68th  section  are  very  general,  and  would  indsde 
the  ease  of  •  teoaafe  at  wll  or  ttom,  year  to  year,  if  it  were  not  for  the 
sabteqieiil  esprese  previsiott,  by  sect.  121,  for  the  eases  of  such  into* 
rests.  By  the  ISlst  section  it  is  Maeted  th^»  « If  any  such  landa 
shsB  be  in  th»  possession  of  any  pereon  having  no  greater  interest 
thereai  than  as  a  tenant  for  a  year  or  from  year  to  year,  and  if  suck 
parson  he  required  te  *give  up  possession  of  any  land  so  oceur  r«i a^ 
pied  by  him  btfore  the  ezpiraftion  of  his  term  or  interest  therein,  '- 
he  ihdl  be  entitled  to  compensation  for  the  Take  of  hia  unexpired  term 
or  mterest  in  suk  lands ;"  «  or  if  a  part  only  of  such  lands  be  required, 
eompensslioa  fer  the  damage  done  to  him  in  his  tenancy  by  severing 
the  knds  held  by  him,  or  otherwise  injariodsly  affecting  the  same ;  and 
the  amomt  of  mch  compensation  shall  be  determined  by  two  justiees» 
in  ease  the  partMS  differ." 

The  interest  of  the  master  ia  the  present  case  appears  to  us  to  be 
within  the  terms  of  that  section ;  and,  though  the  terms  of  the  68tli 
section  are  so  general  that  if  that  section  stood  alone  it  would  include 
this  sad  indeed  every  case  in  which  compensation  conld  be  claimed,  we 
tre  of  opinion  that  the  application  of  those  general  words  is  restricted 
by  the  subsequent  elanse,  making  express  provision  for  certain  cases  2 
md  diat  in  those  eases  the  mode  of  proceeding  must  be  by  the  mode 
pointed  out  by  the  saetioii  whidi  is  spedaHy  applicable  te  them. 

Ws  are,  therefore,  of  opinion  that  the  verdict  should  be  entered  fte 
the  drfendanta  out  the  issue  upon  the  second  traverse. 

Verdict  entered  for  defendaato. 


♦PINBIR  V.  BABB.    June  80.  [nOfi 

Df  tbt  Tiew  of  F.,  wsi  giupended  for  mUoondacty  by  tho  Bishop  of  tho  dioeof o,  f^m  perfbrmini^ 
tib«  ditict  and  reeeiThig  tho  proiU  of  Ibo  Tie«rmgo»  for  tko  ipMO  of  two  jt§n,  uid,  fturthMV 
mfl  ke  i^onld  AsUbil  &  oertillcate  of  good  bohavioiir.  K.  wm  Uooaaod  bgr  tfio  Biflwp  te  Mt 
It  ODBte  of  7.,  and  oflleiBtod. 

AAarlkoaipimiioiiof  thatiro  ywn,  aad  btfora  tile  ajKhlliitioa  of  »  oortiaoito^  tile  peclih  ekrlt 
9if,UtL    K.appeiiitedplaiBtiff  tobepeiifhelerlcdwiDf  thenupeuioiiofl). 

J>n  dnriDg  tfio  eontinnmre  of  the  mfpentiony  appointed  defendant  ai  parish  clerks  who  reeeived 
fe«  in  Aal  ekanetor. 

PUaiiff  having  Sninf  the  eontinoanoe  of  the  wapeBshMy  nied  dsAodaa^  in  nepeet  of  theie 
ftM^  for  aoney  had  and  reeoived :    Held : 

L  Tbat  K.  had  the  right  of  appointing  the  parish  elerlc 

iThatlheappoiflaBeatefplalBttf  was  good.    Bat^ 

^  nstagtMial  apffllBenent  bj  K,  wonld  be  aere  adviMUe  thaa  one  limited  to  the  time  el 


BBGLAaAXZOV  for  money  bad  and  received,  and  on  an  account  stated* 
Ihe  psrticuLtfs  clsamed  152^  19e.,  for  ^^sums  belonging  to  the  plainr 
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tiff,  received  by  the  defendant,"  comprising  rent  of  land  at  North  Frod* 
ingham,  and  bnrial  and  marriage  fees. 

Plea :  Not  gniltj.    Issue  thereon. 

On  the  trial,  before  Cresswell,  J.,  at  the  last  Spring  assizes  for  York- 
shire, it  appeared  that,  on  1st  May,  1841,  the  Beyerend  William  Drake, 
vicar  of  the  parish  of  North  Frodingham  in  the  county  and  diocese  of 
York,  was  suspended,  for  drunkenness,  by  the  Archbishop,  upon  pro- 
ceedings duly  taken,  ^^for  the  space  of  two  years,  from  the  discharge 
and  execution  of  all  the  functions  of  his  clerical  office :  that  is  to  say ; 
from  preaching  the  word  of  God,  administering  the  sacraments,  and  per- 
forming all  other  duties  of  such  his  clerical  office  in  the  said  vicarage 
and  parish  church  of  North  Frodingham,  in,'*  &c.,  "  and  elsewhere  within 
the  diocese  of  York :  and  from  receiving  any  of  the  profits  and  emolu- 
ments of  the  said  vicarage :  that  is  to  say ;  from  tithing  and  receiving  the 
fruits,  tithes,  refits,  profits,  salaries,  and  other  ecclesiastical  dues,  rights, 
*10f{1  ^^^  ^emoluments,  whatsoever,  belonging  or  appertaining  to  the 
^  said  vicarage :  such  suspension  to  commence  from  the  time  of  the 
publication  of  these  presents,"  &c.  And  the  Archbishop  did  ^' order 
and  decree  that,  at  the  expiration  of  the  said  two  years,  the  said  Beve- 
rend  William  Drake  do  and  shall  exhibit  and  leave  in  the  registry  of 
our  Court  a  certificate,  under  the  hands  of  three  beneficed  clergymen  in 
his  vicinity,  of  his  good  behaviour  and  morals  during  the  said  time  of 
his  suspension ;  and  that  the  said  certificate  be  exhibited  and  approved 
of  by  us,  before  such  suspension  be  taken  off  or  relaxed.  And  that  the 
said  suspension  shall  continue  in  full  force,  notwithstanding  the  expira- 
tion of  the  aforesaid  term  of  two  years,  until  the  aforesaid  certificate 
shall  be  so  exhibited/' 

Up  to  the  time  of  the  action,  no  certificate  had  been  exhibited.  Upon 
Mr.  Drake's  suspension,  the  Beverend  Francis  Keeling  received  from 
the  Archbishop  a  license  to  act  as  curate  of  North  Frodingham.  This 
license  was  mislaid ;  but,  on  the  argument  in  banc,  it  was  admitted  that 
it  corresponded  with  the  following  printed  form,  except  that  the  blanks 
were  filled  up. 
**  by  Divine  Providence,  Archbishop  of 

<<  To  our  beloved  in  Christ  greeting : 

^^  We  do  by  these  presents  give  and  grant  unto  you,  in  whose  fidelity, 
morals,  learning,  sound  doctrine,  and  diligence,  we  do  fully  confide,  our 
license  and  authority  to  perform  the  office  of  stipendiary  curate  in  the 

in  the  county  of  within  our  diocese 

and  jurisdiction,  in  reading  the  common  prayers,  and  performing  other 
ecclesiastical  duties  belonging  to  the  said  office,  according  to  the  form 
*1071  P^^^^®^  ^  ^^^  *book  of  Common  Prayer,  made  and  published 
•^  by  authority  of  Parliament,  and  the  canons  and  constitutions  in 
that  behalf  lawfully  established  and  promulged,  and  not  otherwise,  or  in 
any  other  maimer  (you  having  first  before  subscribed  the  articles,  taken 
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the  oaths,  and  made  and  subscribed  the  declaration,  which  in  this  case 
are  required  by  law  to  be  subscribed,  made,  and  taken) ;  and  we  do  by 
diese  presents  assign  unto  you  the  yearly  stipend  of  to 

be  paid  quarterly,  for  serving  the  said  cure. 

^^In  witness  whereof,  we  have  caused  our  seal  which  we  use  in  this 
case  to  be  hereto  affixed : 

^  Dated  the  day  of  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  fifty  and  in  the 

year  of  our  /' 

Between  the  words  "said  cure"  and  the  words  "In  witness"  there 
were  mserted,  in  writing,  the  words :  "There  being  no  vicarage,  you  are 
to  reside  in  the  parish." 

Mr.  Keeling  officiated  accordingly,  up  to  the  time  of  the  action. 
While  he  was  so  officiating,  namely  on  21st  October,  1850,  Robert  Robin- 
Bon,  the  parish  clerk  of  North  Frodingham,  died :  and  Mr.  Keeling,  in 
December,  1850,  nominated  in  his  stead  the  plaintiff,  as  parish  clerk. 
Mr.  Keeling  afterwards  executed  the  following  instrument. 

^^  To  the  most  Reverend  Father  in  God,  Thomas,  by  Divine  Providence 
Lord  Archbishop  of  York,  Primate  of  England,  and  Metropolitan ;  his 
Yiear  General  in  spirituals,  his  Surrogate,  or  any  other  competent  Judge 
in  this  behalf. 

^'I,  Francis  Keeling,  clerk,  officiating  minister  of  the  ^parish  r^^r^^^ 
church  of  North  Frodingham  in  the  county  of  York,  within  your  '• 
Grace's  diocese  and  jurisdiction,  do  hereby  nominate  and  appoint  John 
Beckwith  Pinder,  of  North  Frodingham  i^oresaid,  a  literate  person,  to 
the  oflSce  of  parish  clerk  of  North  Frodingham  aforesaid,  during  the 
suspension  of  the  Reverend  William  Drake,  clerk,  the  vicar.  Dated  the 
twdfth  day  of  February,  in  the  year  of  our  Lord  1851." 

Signed,        Francis  Ebblikg. 

In  January,  1851,  the  defendant  was  appointed  parish  clerk  by  Mr. 
prake :  after  which  he  appeared  in  the  church,  assuming  to  officiate  as 
parish  clerk ;  and,  as  such,  received  the  rent  mentioned  in  the  particu- 
lars for  land  which  appeared  to  belong  to  the  parish  clerk  for  the  time 
being,  and  received  also  the  fees  there  mentioned. 

On  this  evidence,  the  learned  Judge  directed  a  nonsuit,  reserving  leave 
to  move  to  enter  a  verdict  for  the  plaintiff.  In  Easter  Term,  1854, 
Atherton  obtained  a  rule  Nisi  accordingly. 

The  case  was  argued  in  this  yacation.(a) 

Sugh  Eia  now  showed  cause. — The  stipendiary  curate,  Mr.  Keeling, 
had  no  right  to  appoint  the  parish  clerk.  His  position  differs  from  that 
of  an  ordinary  curate  only  in  the  circumstance  that  he  has  to  reside. 

{«)  Jbm  IfHh.  Btfore  ColMidft,  J.,  Brie  and  Orompton,  Ji.  The  ftrgniBMit  oomin«no«d  in 
IsitTinB  (Jui«  lHh},  before  Lord  OampVeU,  0.  J.,  Coleridge,  Brie,  end  Crompton,  Jf. :  bat  it 
*■>  moenied,  la  oider  that  feanh  might  be  nude  for  a  doenmeat  whieh  wai  not  then  forth- 
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On  tiie  other  side,  reliance  will  be  placed  on  the  Qlst  canon  of  1603,(a) 
*10Q1  ^^^^  directs  that  ^^No  parbh  clerk  upon  any  ^vacation  shall  be 

-'  chosen,  within  the  city  of  London,  or  elsewhere  within  the  pro> 
vince  of  Canterbury,  but  by  the  parson  or  vicar ;  or,  where  there  is  no 
parson  or  vicar,  by  the  minister  of  that  place  for  the  time  being :  which 
choice  shall  be  signified  by  the  said  minister,  vicar,  or  parson,  to  the 
parishioners  the  next  Sunday  following,  in  the  time  of  divine  service. 
And  the  said  clerk  shall  be  of  twenty  years  of  age  at  the  least,  and 
known  to  the  said  parson,  vicar,  or  minister,  to  be  of  honest  conversa- 
tion, and  sufficient  for  his  reading,  writing,  and  also  for  his  competent 
skill  in  singing,  if  it  may  be.  And  the  said  clerks  so  chosen  shall  have 
and  receive  their  ancient  wages,  without  fraud  or  diminution,  either  at 
tiie  hand  of  the  churchwardens,  at  such  tunes  as  hath  been  accustomed, 
or  by  their  own  collection,  according  to  the  most  ancient  custom  of  everj 
parisL"  The  canon  could  not  make  the  law :  the  right  seems  to  have 
always  been  in  the  incumbent ;  1  Gibs.  Cod.  214  (2d  ed.).  Even  a  per- 
petual curate  is  not  such  incumbent,  except  where  lands  have  been 
annexed  by  Queen  Anne's  Bounty,  under  2  stat.  1  6.  1,  c.  10,  s.  4. 
[CoLEBinen,  J. — Surely  a  parochial  chapelry  is  an  incumb^acy.]  It  is 
80 :  but  that  is  a  very  different  office.  Assuming  the  oanon  to  be  law, 
the  words  ^^  minister  of  that  place  for  the  time  being"  are  inapplicable 
to  a  curate  appointed  only  daring  sequestration.  The  suspension  is  bat 
a  temporary  amotion ;  Bunter  v.  Cresswell,  14  Q.  B.  825,  829  (E.  C. 
L.  B.  vol.  68).  Mr.  Drake  was  suspended  for  two  years  and  until  he 
should  produce  a  certificate :  the  two  years  have  elapsed ;  but  the  certifi* 
cate  has  not  been  obtained :  Mr.  Keeling  therefore  holds  the  curaqr  onlj 
♦1101  ^^^^  ^^  production  of  the  certificate,  *and  cannot  give  an  into- 

-'  rest  beyond  his  own  tenure.  The  license  to  Mr.  Keeling  amply 
authcnises  him  to  perform  the  office  of  stipendiary  curate  '^in  reading 
the  common  prayers,  and  performing  other  ecclesiastieal  duties :"  that 
does  not  include  the  power  of  appointing  a  clerk.  Mr.  Keeling  has  onlj 
a  salary :  he  could  not,  before  the  commutation  of  tithes,  have  sued  or 
distrained  for  tithes.  If  Mr.  Drake  has  not  the  power  of  appointment 
still,  it  is  in  the  ordinary,  who  receives  the  emoluments,  and  is  in  the 
place  of  incumbent.  [Erlb,  J.-— May  not  the  appointing  a  clerk  faO 
among  the  ecclesiastical  duties  7  And,  if  it  does,  can  any  argument  be 
drawn  from  the  receipt  of  the  emoluments  ?]  Further,  supposing  the 
right  of  appointment  to  have  been  in  Mr.  Keeling,  he  has  not  so  exercised 
it  as  to  give  to  the  plaintiff  the  office  of  parish  clerk,  which  is  a  freehold. 
The  appointment  is  merely  ^'during  the  suspension  of  the  Rev.  William 
Drake."  [Erlb,  J. — Is  there  any  reason  why  an  office  should  not  be 
given  for  a  freehold  interest  defeasible  upon  a  contingency,  like  an  estate 
in  land?]    The  law  will  not  permit  the  party  having  the  right  of  ap- 

(•)  The  dxtneti  from  the  canonf  of  IMS  m  takoB  from  tli«  tniuilitloB  fn  Gudwtirt  9jm» 
4iai%  ToL  It  p.  246.    Boo  Uie  origiBia,  ib.  vol.  1, 9. 164. 
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pomteeiit  to  aaaez  to  the  i^^pointnent  a  coftditioti  inconBisteiit  with  the 
Mtsre  of  the  oSee. 

AikmUn  uid  UmiiM^  eontri*— There  bemg  an  ametioiiy  althongh 
toapoimry,  the  Tiear  was  dearly  for  the  tiae  aei  the  kieiUBheBt :  Ifar* 
E«diiig  therefore  was  ^^aiiiister  of  that  place  for  the  time  hebg  ;'*  and 
Ua  ippomtmeat  is  valid  eo  far  as  the  caoen  {pea.  Now  the  eanoM 
etaaot  create  the  law :  but  they  will  be  acted  upon  if  not  adverse  to 
tke  lew.  They  were  originally  paeaed  by  the  Oonrocation  of  the  pro* 
finoe  9{  Oantttbary :  bnt  afterwarde,  in  1606,  adopted  in  the  Convoei^ 
tioa  of  *thB  province  of  York.(a)  [Colbromi,  J«— ^The  worda  r^^^^i « 
<<for  the  time  being"  cannot  be  lo  connected  with  ^^nunbter"  as  '- 
to  give  the  power  of  ai^ointment  to  any  one  who  performs  the  service 
for  a  aingle  day:  the  meaning  rather  seems  to  be,  that,  if  there  be  no 
person  or  vicar  for  the  time  being,  then  the  minister  for  the  time  being 
Ib  to  sppoint.]  That  would  be  enough  to  give  the  appointment  to  Mr* 
KesUag.  His  fnnctiens  are  clearly  analogous  to  those  of  perpetual 
emte.  [C^mptoit,  J«-«-Suppose  there  are  a  rector  and  curate,  and 
the  reeter  dies,  and  then^  before  a  new  rector  is  appointed,  the  clerk 
dial :  csn  the  onrate  appoint  ?}  There  seems  to  be  no  objection  to  that : 
tke  imtter  is  nrgent :  the  service  of  the  Common  Plrayer  cannot  be  per- 
formed  withoat  a  dark.  **  A  curate  stands  in  the  place  of  a  parson  for 
the  purpoee  of  nominating  one  churchwarden ;"  2  Bum.  Bcc.  h*  64,  tit. 
Oirsesi,  L,  citing  Hubbard  v.  Penrioe,  2  Str.  1246:  and  Bam  adds: 
^Omrtte  m  a  word  of  ambiguous  signification;  sometimes,  and  most 
properly,  it  denoteth  the  incumbent  in  general  who  hath  the  cure  of 
Bonis/'  The  objection  to  an  appointment  of  a  clerk  by  a  party  whose 
eorsey  may  bo  defeated  applies  as  strongly  to  the  appointment  of  a 
iharehwarden.  The  curate  might  cease  to  be  curate,  or  die,  during  the 
dnrehwarden's  year  of  office.  A  perpetual  curate,  <<  according  to  the 
eoouBon  Uw,**  <«is  removable  at  the  pleasure  of  the  impropriator;"  2 
Bsn.  Ece.  L.  6S,  tit.  Oimtes,  L  1,  citing  Bott  e.  Brabaloa,  Noy,  Ifi^ 
Pawly  e.  Wiaeaan,  8  Keb.  614,  Price  v.  Pratt,  Bunb.  278.  From  early 
times,  die  rierk  was  considered  as  an  assistant  to  the  minister  perform* 
isg  *the  service ;  and  it  is  important  that  the  appointment  should  r^^^^ 
be  laeh  ss  to  secure  the  proper  relation  between  the  two.  Every  *- 
aiaister  had  at  least  one  clerk,  to  assist  him  in  the  eelebration  of  divine 
•ilioes;  8  Bum  Eoc.  L.  82,  tit.  Pariih  OUrk:  the  91st  canon  of  1608 
requires  that  he  shall  bo  ^  known  to  the  parson,  vicar,  or  minister,"  to 
possess  the  qualifications  specified.  The  elerk  was,  by  the  Constitution 
of  Boniface,(6)  OjfiMe  U^ului.  [Courdkii,  J. — Rogers  (e)  mtea  a 
traasktion  of  Boniface's  expression  ^  aqnss  benedictm  benefida,*'  by  the 
words  <«  benefices  of  holy  water."    Bum(d)  translates  it  »offiees  for 

(a)  Bm  Boto  to  1  OaH.  Sjmod.  lU, 

(h)  IjBdw.  PkoTine.  lU.  7  (p^  14|p  aS.  lOTS). 

(«)  SodL  L.  TSl  (ad.  S). 
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holy  water/'  The  object  seems  to  have  been  the  remimeration  of  the 
derk.  Bat,  at  any  rate,  does  not  yonr  argament  go  too  far  7  For,  if 
the  minister  performing  the  service  for  the  time  being  appoint  the  clerk, 
and  then  cease  to  be  minister,  the  appointment  will  not  have  the  effect 
which  yon  insist  upon ;  for  it  will  not  secure  the  proper  relation  between 
the  new  minister  and  the  clerk.]  What  can  the  word  <<  minister" 
mean,  except  the  person  performing  the  duties?  There  can  be  only 
rector,  vicar,  and  curate  in  a  parish :  the  rector  and  vicar  are  compre* 
hended  in  the  words  <<  parson  or  vicar."  It  is  true  that,  in  modem 
Acts  of  Parliament,  << minister"  is  often  used  to  signify  ^incumbent," 
as  in  district  church  Acts.(a)  But  in  older  Acts,  more  nearly  con- 
temporary with  the  canons  of  1603,  the  word  is  applied  to  the  person 
officiating ;  as  in  stat.  2  &  8  Ed.  6,  c.  1  (Act  of  Uniformity),  ss.  1,  2, 
18  Eliz.  c.  12,  ss.  1,  6,  81  Elis.  c.  6,  s.  10.  [Colsbidgb,  J. — Some- 
*11  ^1  ^^^^  ^  clergyman  would  '*'then  be  minister  for  a  day  only.]  But 

-'  he  would  not,  in  that  case,  be  <<  minister  of  that  place,"  which  is 
the  language  of  the  canon.  As  to  the  form  of  the  appointment  of  the 
clerk,  Mr.  Keeling  evidently  meant  to  give  all  that  he  could  give;  be 
seems  to  have  supposed  that  the  office  would  be  vacated  by  the  termina- 
tion of  his  own  ministry.  There  seems  to  be  no  authority  on  either 
side :  but  it  is  difficult  to  see  why,  if  he  had  power  to  give  an  absolute 
freehold,  he  could  not  give  a  defeasible  one.  If  the  grant  be  repugnant, 
the  limiting  words  may  be  rejected.  [Croupton,  J. — I  do  not  distinctly 
see  that  there  is  any  appointment  for  life  in  the  first  instance.]  The 
appointment  is,  first,  to  be  clerk  generally ;  then  follows  the  limitation. 

Our.  adv.  vutt. 
CousBlDGB,  J.,  now  delivered  the  judgment  of  the  Court. 
••  This  was  a  rule  obtained  for  entering  a  verdict  for  the  plaintiff.  And 
tiie  question  in  the  cause  was  the  validity  of  his  appointment  as  parish 
clerk,  the  action  having  been  brought  by  him  to  recover  the  fees  which 
tbe  defendant  had,  as  was  alleged,  wrongfully  received  as  such.  l%e 
vicar  of  the  parish  had  been  suspended  by  the  diocesan,  the  Archbishop 
of  York,  for  two  years,  and  until  a  satisfactory  certificate  obtained  of 
his  good  conduct :  Mr.  Keeling  had  been  appointed  to  the  cure  during 
tlie  suspension.  In  1851  the  office  of  parish  clerk  had  become  vacant ; 
and  the  plaintiff  was  appointed  by  Mr.  Keeling,  to  hold  during  the  con- 
tinuance of  the  suspension.  At  the  commencement  of  the  action  it  was 
n^^^A-y  <^^  ^^^^  '^  continuing.    Two  objections  were  made :  ^First,  that 

^  Mr.  Keeling  could  make  no  valid  appointment ;  Second,  that  an 
appointment  during  suspension  was  at  all  events  invalid, 
t  In  the  case  of  Bunter  v.  Cresswell,  14  Q.  B.  826  (E.  G.  L.  R.  voL 
68),  we  had  occasion  to  consider  the  effect- of  suspension  when  it  is,  as 
in  the  present  instance  it  was  admitted  to  be,  both  ab  officio  et  benefido : 
and  we  held  it  to  amount  to  temporary  amotion,  not  indeed  such  as  to 

(a)  Sm  e.  g.  iliii  1  A  2  W.  4,  0.  88^  1. 10. 
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destroy  the  mcnmbont'B  title  and  render  •  new  eollation  necessary  npon 
its  termination^  bnt  sneh  as  deprived  hinii  for  the  time,  of  all  the  firuita 
aad  incidents  of  his  benefiee,  and  from  all  exercise  of  the  functions  or 
duties  of  his  office.  For  all  these  purposes,  and  so  far  as  regards  him, 
though  not  absolutely,  the  benefice  may  be  considered  vacant :  and  the 
Bishop^  in  virtue  of  his  office,  as  chief  pastor  of  the  diocese,  is  to  receive 
the  firuits  and  provide  for  the  discharge  of  the  duties. 

The  Archbiahop  in  the  present  case  has  appointed  Mr.  Keeling.  No 
other  written  instrument  of  appointment  was  g^ven  in  evidence  but  the 
ordinary  license  of  a  stipendiajry  curate ;  and,  by  the  terms  of  this,  the 
Archbishop  grants  to  him  his  «<  license  and  authority  to  perform  the 
office  of  stipendiary  curate  in  the''  parish,  «« in  reading  the  common 
prayers,  and  performing  other  ecclesiastical  duties  belonging  to  the  said 
offioe,  according  to  the  form  prescribed  in  the  book  of  Common  Prayer," 
«aDd  the  canons  and  constitutions  in  that  behalf  lawfully  established." 

It  was  urged,  and  we  think  successfully,  that  the  power  to  make  the 
appointment  in  question  was  not  to  *be  found  in  the  terms  of  this  i-^-i^  r 
lieense,  which  ia  indeed  hardly  suited  to  the  case  of  a  person  who,  L 
like  Mr.  Keeling,  for  the  time  being  has  no  superior  over  him  in  the 
care  of  the  parish  but  the  Ordinary.  This,  however,  does  not  decide 
the  question. 

By  the  91st  of  the  canons  of  1608,  which  were  regularly  adopted  by 
the  province  of  York,  the  parish  clerk  is  to  be  appointed  <<  by  the  parson 
or  vicar ;  or,  where  there  is  no  parson  or  vicar,  by  the  minister  of  that 
plaee  for  the  time  being :  which  choice  shall  be  signified  by  the  said 
minister,  vicar,  or  parson,  to  the  parishioners  the  next  Sunday  following, 
in  the  time  of  divine  service."  This  canon  was  appealed  to  on  both 
sides  as  determining  the  right  of  appointment :  and  the  question,  there- 
fore, is  upon  the  proper  construction  of  it.  It  appears  to  us  that,  by 
the  words  <<  parson,"  <<  vicar,"  <<  minister,"  the  canon  intends  to  describe 
the  functionary,  whatever  title  he  may  bear,  who  for  the  time  being  has 
the  core  of  the  parish  as  principal.  In  some  senses,  a  mere  stipendiary 
or  assistant  curate  might  be  described  as  the  minister :  but,  being  so 
only  as  representing  another  person  who  is  the  real  incumbent,  he  is 
not  properly  the  minister  of  the  parish.  In  the  four  immediately  pre- 
eedfflg  canons  the  term «« minister"  is  used  in  this  sense.  «  The  minister 
and  the  parishioners"  are  spoken  of  (a)  as  representing  together  the 
whole  parish,  the  former  as  being  the  person  whose  office  it  was  spiritu- 
ally to  minister  to  the  latter. 

Strictly  speaking,  therefore,  the  canon  in  question  may  be  thought 
to  have  had  in  view  the  different  constitutions  of  parishes  or  districts : 
to  speak  of  parsons  *for  rectories,  vicars  for  vicarages,  and  r^i-f^^ 
ministers  for  all  other  cases,  such  as  perpetual  curacies  or  chapel-  ^ 
nes.    But  the  words  are  large  enough  to  embrace  such  a  case  as  the 

(a)  Ib  oaaoQS  89  tad  90. 


petent)  whore^  tlMogh  tliere  is  a  Tioarftge,  Khere  is  nol  for  the  preaeBt 
p«lrpd8«  any  vicar  (thU  is  lo  say^  the  petsea  whe  is  so  as  to  leig^  titl# 
is  YirtwUj  amoYed  for  the  time,  and  without  power  to  perf(»ia  anjr  o£ 
the  fiuietieiia  of  his  oi&c»\  but  where  there  ia  still  a  mioisterj  not  merely 
aa  assistant  representiiig  the  viear,  bat  one  who,  hj  eempeteat  antho-^ 
rity  paramount  the  viear,  is  placed  ift  the  pariA  and  auth<Neixed  to  per- 
form all  the  spiritual  and  ecclesiastical  duties  ef  the  viear  as  prine^ML 
And,  as  the  words  are  large  enough  to  emhraee  this,  ease,  so  we  think 
they  ought  to  be  thus  apfdied,  conndering,  even  in  the  present  time, 
how  important  it  is  that  the  appointment  of  the  derk  should  be  m  the 
resident  and  officiating  mitiiater,  upon  whom  he  is  to  attend,  to  whom 
he  is  to  be  assistant,  under  whom  he  is  to  perform  certain  parte  of  the 
serTiees,  who  ought  to  have  the  direction  in  chief  ef  all  those  serneee^ 
and  who  therefore  ouj^t  to  have  the  control  oyer  the  clerk.  And  thia 
ground  is  strengthened  by  the  consideration  that,  at  the  date  of  the 
canon,  the  clerk's  services  were  deemed  much  more  knportant  than  at 
present.  Bo  that  a  good  understanding  between  him  and  the  miniater 
may  reasonably  be  expected  to  have  been  proyided  twt  with  great  care. 

We  are  of  opinion,  therefore,  that  Mr.  Keeling  comes  withia  the 
terms  of  the  canon,  and  that  we  are  not  prevented  from  so  holdmg  by 
the  narrow  terms  of  his  license,  when,  looking  at  the  substance  as  wo 
must  do,  we  see  that  he  is  both  actually  and  lawfully  for  the  time  being 
the  pastor  of  the  pariah. 

^^^.^  '*'The  second  question  therefore  arises,  Whether  he  has  made  % 
^  good  appointment.  The  objection  is,  that  the  office  of  paxidi 
clerk,  in  the  absmce  of  any  custmn  to  the  contrary,  is  a  freehold  office 
for  Ufe,  and  that  the  appointment  to  hold  dving  the  suspension  ehaegee 
the  tenure.  The  suspension,  however,  may  endure  inddSnitely ;  &s  the 
certificate,  such  as  to  satisfy  the  Ardibiahop,  may  not  be  procured 
during  the  life  of  the  suspended  vicar.  It  aeema  to  us,  therefore^  thafe 
the  tenure  of  the  office  is  not  materially  altered. 

We  have  not  been  furnished  with  authorities,  nor  have  we  been  able 
to  find  any  expressly  in  point,  to  guide  us  to  the  decision  we  have 
arrived  at.  But,  en  the  principles  we  have  staled,  it  seems  to  us  that 
the  plaintiff  was  well  appointed. 

We,  therefore,  thii^  the  plaintiff  entitled  to  our  judgment.  But,  aa 
it  follows  from  our  decision  on  the  first  point  that  Mr.  Keeling  might 
make  a  general  appointment  free  from  all  question  in  the  usual  form, 
it  may  be  well,  in  order  to  put  an  end  to  aU  controversy,  and  the 
unseemly  disputes  in  the  parish  which  were  mentioned  in  the  oourse  of 
the  argument,  for  him  so  to  do.  Bule  absolate* 
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♦MEMORANDUM.  [♦US 

In  this  Yaeation : 

F^Ut  JBrUj  Esq.,  of  the  Middle  Teinple»  wee  appointed  one  of  Her 
Majesty's  counsel  learned  in  the  law. 

ThamoM  Phinnj  Esq.,  of  the  Inner  Temple,  received  a  patent  of  pre- 
cedency, to  take  rank  next  after  Pefer  UrU^  Ssq* 

Ednnmd  BmhM  Demmmy  Esq.,  of  Idncoln'a  Inn,  una  appointed  one 
of  Her  Majesty's  counsel  learned  in  the  law. 

Uobert  ParreU  Collier^  Esq.,  of  the  Inner  Temple,  received  a  patent 
of  preeedeneyt  to  take  xiiak  nes^t  lifter  JUnmni  ieckett  2>Mitmi,  Esq. 


CASES 

ABGUED  AND  DBTEBMINBD 

nr 

THE   QUEEN'S   BENCH, 

n 

3&ii:[radraa3  (Bnra, 

XVnL  VICTORIA.    1854. 


The  Judges  who  osoany  sat  in  Banc  in  this  Term  were : 

Lord  Campbbll,  C.  J.  Wightmak,  J. 

CoLBBinaE,  J.  Eble,  J. 


WILLIAM  MACKENZIE  t;.  The  SLIGO  and  SHANNON 

Company.    j!Vbv.  2. 

(Re  OBMSBY  GORE.) 

A  creditor  of  a  Joint  stock  oompanyy  haTing  obtained  Jadgment  against  the  Company,  and  imed 
ezecation  against  its  proper^  without  being  able  to  obtain  satisfaction,  obtained  a  mle  nisi  for 
a  scL  fa.  for  execution  (under  stat  8  A  9  VioL  c  18»  s.  86)  against  a  shareholder,  to  the  extent 
of  his  shares  not  p^d  up.  It  appeared  that  the  Company  was  in  process  of  being  wound  up; 
and  that,  though  it  had  no  property  against  which  execnCion  could  issue,  a  considerable  saia 
stood  to  the  credit  of  the  official  manager.  The  Court  enlarged  the  rule  till  it  should  be  aacer- 
tained  whether  this  sum  could  be  made  aTailable  for  satisfaction  of  the  judgment. 

Subsequently  it  appeared,  by  affidaTits,  that  the  ftmds  in  the  hands  of  the  official  manager  eould 
not  be  made  available  tUl  after  the  final  determination  of  disputes  between  different  riassm 
of  contributories;  and  that  there  was  no  prospect  of  those  disputes  being  terminated  within 
any  definite  time. 

Held,  that  the  existence  of  ftinds  which  might  ultimately,  under  the  Winding-up  Acts,  be  made 
available  for  the  payment  of  the  debt  was  not  a  bar  to  the  proceeding  under  stat  8  A  9  Viet, 
e.  16,  s.  36.  And  that»  under  the  cironmstanoes  of  this  case,  the  Court  would  not»  in  the  exer-. 
else  of  its  discretion,  reftise  to  interfere.    And  the  rule  was  made  absolute. 

Raymond,  in  last  Easter  Term,  obtained  a  rule  calling  on  William 
Richard  Ormsbj  Gk>re  to  show  cause  why  a  sci.  fa.  should  not  issue  for 
*1201  ®^^^^^^  '^'against  him,  as  a  shareholder  in  the  above-named 
-'  Company,  to  the  extent  of  his  shares  not  paid  up  for  the  judg- 
ment debt  and  interest  recovered  in  this  cause.  In  Trinity  Term  (May 
25th),  Wardstaarth  showed  cause. 

By  the  affidavits  then  used  on  both  sides,  it  appeared  that  the  plain- 
tiff brought  his  aiption  and  recovered  judgment  against  the  Company 


4  ELLIS  ft  BLAGKBUBN.    Q.  B.  120 

for  80272. 16«.,  which  still  remained  unpaid,  and  that  a  fi.  &•  was  issued 
in  April,  1854 ;  that  the  Company  had  then  no  property,  or  goods, 
which  could  be  taken  in  execntion ;  and  that  Mr.  Gore  was  a  share- 
holder, and  calls  to  the  amount  of  887{.  10s.  remained  unpaid  on  his 
shares.  It  appeared,  however,  that  the  Company  was  in  process  of 
being  wound  up,  under  an  order  of  the  Court  of  Chancery  made  before 
the  psssmg  of  the  Joint  Stock  Companies  Winding-up  Amendment  Act, 
1849;  (a)  and  that  a  sum  of  80002.,  the  proceeds  of  calls  made  on  con- 
tribatories,  stood  to  the  credit  of  the  Official  Manager  in  the  Bank  of 
England. 

On  these  affidavits,  the  Court  (S)  ordered  that  the  rule  should  be 
enlarged  till  the  first  day  of  this  term,  in  order  that  an  attempt  might 
be  made  by  the  plaintiff  to  obtain  satisfaction  from  the  funds  in  the 
hands  of  Uie  Official  Manager,  with  leave  to  either  party  to  file  addi- 
tional affidavits. 

Bojfmand  now  moved  to  make  the  rule  absolute,  on  an  affidavit,  by 
which  it  appeared  that  repeated  applications  had  been  made  on  behalf 
of  the  plaintiff  before  the  Master  in  Chancery,  but  that  some  of  the 
^contributoriea  objected  to  fresh  calls,  on  the  ground  that  sums  p^^  ^^ 
had  been  improperly  paid  by  the  Directors  for  which  the  funds  '- 
of  the  Company  were  not  properly  chargeable,  and  which  therefore 
ought  not  to  be  allowed  to  the  Directors ;  and  that  the  Master  had  re- 
fosed  to  make  any  payment  on  account  of  the  plaintiff's  claim  until 
the  qaestions  between  the  various  classes  of  contributories  were  finally 
settled,  so  that  he  might  be  enabled  to  ascertain  whether  it  would  be 
necessary  to  apportion  the  amount  of  a  further  call  rateably  or  other- 
wise ;  and  that  the  plaintiff's  advisers  believed  that  a  long  period  must 
necessarily  elapse  before  these  questions  could  be  settled,  or  the  plain- 
tiff obtain  anything  from  that  source. 

WcrdtuHnik  showed  cause. — The  application  is  made  under  The 
Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  16),  sect. 
86.  But  that  section  only  authorizes  the  proceedings  against  the  share- 
holders to  the  extent  of  their  unpaid  calls,  if  execution  has  «been 
iflsned  against  the  property  or  effects  of  the  Company,  and  if  there 
cannot  be  found  sufficient  whereon  to  levy  such  execution."  Now  here 
it  is  not  denied  that  there  are  funds  which  will  be  available  for  the 
general  creditors.  Till  those  funds  are  exhausted,  an  individual  creditor 
has  no  ri^t  to  this  special  remedy  under  The  Company's  Clauses  Con- 
solidation Act,  1845. 

Rojfmandf  contri,  was  not  called  upon  to  argue. 

Lord  Campbill,  C.  J. — ^I  am  of  opinion  that  this  rule  must  be  made 
absolute. 

The  pendency  of  proceedings  under  the  Joint  Stock  Companies 

(a)  Sm  ttet  18  A  14  Vlot  0.  88»  f.  80. 

{h)  LovS  OampbeO^  CL  J.,  Coleridge^  Irl«^  sad  Gronptoa,  Ja 
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*1 221  ^^^^^'^S'^P  ^^  ^^^^  ^^^  ftbsolvtely  dkpme  *a  creditor  of  tlio 
-'  Company  of  biB  rigbt  to  proceed,  under  Tke  Compaoiee  daiuei 
Consolidation  Aet,  1845,  against  the  shareholden  who  have  not  paid 
up  their  calls.  If,  indeed,  we  thought  that  there  was  &  reasonable 
prospect  of  the  creditor  obtaining  satisfaction  under  the  proviaiona  of 
those  Acts,  we  ehovid,  in  the  exercise  of  our  discretion,  refuse  to  inter- 
fere ;  bat  diere  is  no  prospect  in  this  case  of  any  fonds  being  ayailaUe 
within  an  J  definite  period.  Sodi  being  the  case,  we  are  not  jnatified 
m  withholding  firom  this  creditor  the  remedy  which  the  Legielatnre  has 
given  him. 

CouBmeB,  WiQHTXAK,  and  Shu,  Js.,  concnrred* 

Bole  absolate.(«) 

(a)  Sm  Thompfon  «.  UniTeival  Mngt  OampMgry  t  Bxeh.  SlO.f 


The  QUEEN  v.  HENRY  LEIGH  TRAFFOBD,  BMinire^  and  EDu 
WARD  BTLEY  LAN6W0RTHY,  Esquire,  two  Jostices  of  the 
Peace  in  and  for  the  Borongh  of  S ALFOBD  in  the  Coonty  of  LAN- 
CASTER. 

The  mlea  of  a  benefit  building  Md«lj,  doly  ooottitatod  under  ilM.  6  ik  t  W.  4»  e.  SS;  oenlaiBfid 
ft  rale  for  referring  ell  diepntee  between  the  Soeietj  nod  ite  memben  to  erbitrntioo.  The  mlei 
•Iflo  ipeeified  the  termi  on  which  each  member  ehonld  obtain  from  the  Society  the  amount  of 
hia  ehares  on  mortgage  of  building  promisee,  and  the  terms  on  which  ineh  memben,  if  with* 
drawing  firom  the  Soeietjrv  might  redeem  their  mectgagea.  A  dltpate  aroae  betweoi  a  mtmbtt 
withdrawing  from  the  Soeietj,  and  the  Society,  ae  to  the  termi  on  which,  aeoording  to  the 
oonetrnction  of  these  rules,  he  was  entitled  to  redeem  his  mortgage.  The  Society  refused  to 
refer  the  dispute  to  arUtiation.  Two  Justices,  on  summons,  made  an  order  under  «tat  4  4  5 
W.  4,  c.  40,  s.  7,  as  to  this  dispute. 
On  an  application  for  a  certiorari  to  remore  this  order  as  made  without  jurisdiction : 
Held :  that  the  Justices  had  JnrisdieUon  only  OTor  disputes  arising  Mlety  fh»m  the  rdalioa  «f 
member  and  Society,  and  that  this  dispate  aroee  tnm  the  relation  of  mortgpigQr  and  motliagee. 
Bnlo  for  a  certioraci  made  absolute. 

CowLBffO,  in  hist  Trinity  term,  obtained  a  rale  Nisi  for  a  oertiorari 
41981  ^^  ^^e  up  An  order  of  *H.  L.  Trafford  and  E.  R.  Langworthy, 

"  -'  two  justices  of  the  borongh  of  Salford  in  Lancashire,  ordering 
the  Secretary  of  a  Benefit  Bnilding  Society,  called  The  second  Royal 
FroTident  Benefit  Building  Society,  on  tender  and  payment  of  6582. 
18s.  2d.  by  John  Bent  a  member  of  the  Society,  to  deliver  him  a  mort- 
gage deed,  with  a  receipt  for  the  mortgage-money  by  the  trustees  of 
the  Society  endorsed  thereon. 

From  the  affidarits^  it  appeared  that  the  Society  was  dniy  ecmstitsted, 

lin  the  provisiona  of  stat.  6  &  7  W.  4,  c.  82;  and  a  copy  of  the  roles 
was  attached  to  the  affidavits.  By  these  it  was  provided  that  the  amonnt 
of  each  share  should  be  602.,  and  that  every  shareholder  should  pay  5s. 
a  lunar  month  for  156  lunar  mouths ;  by  the  end  of  which  time  it  was 
oaloulated  that,  wilb  intereefc  and  thaaid  of  finea*  and  ether  paymenta 
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wbich  it  18  vnneeessary  to  specify,  the  Society  would  have  received  on 
each  share  602.  Each  shareholder,  who  was  not  in  default  in  paying 
his  monthly  instalments,  might  apply  for  and  receive,  on  mortgage  of 
suitable  bnilding  premises,  601.  in  respect  of  each  share :  if  more  appli- 
cations were  made  than  the  funds  of  the  Society  were  at  the  time  ade* 
qaate  to  meet,  there  were  provisions  for  settling  the  precedency :  if 
fewer,  there  were  provisions  for  compelling  the  members  to  give  the 
mortgages.  The  mortgages  were  to  be  taken  in  the  name  of  the 
trustees  of  the  Society,  and  were  to  bear  6  per  cent,  interest,  together 
with  a  bonus  of  Is.  4c2.,  payable  each  lunar  month ;  and  each  share- 
holder giving  a  mortgage,  was  still  to  continue  liable  to  pay  his  monthly 
instalments.  The  effect  of  these  rules  therefore  was  that  there  were 
two  classes  of  shareholders,  vis. :  those  who  had  borrowed  60{.,  in  respect 
of  each  of  their  shares,  from  the  Society  "^on  the  mortgage  of  r^^o^ 
their  premises,  which  the  rules  called  <<  purchasing  their  shares;"  ^ 
and  those  who,  not  having  as  yet  borrowed  any  money,  were  merely 
investers  in  the  Society.  The  18th  rule,  on  which  the  dispute  between 
the  parties  arose,  was  in  the  following  terms. 

«« Any  member  who  shall  not  have  purchased,  may,  by  giving  notice, 
in  writing,  to  the  secretary,  at  any  monthly  meeting  before  the  thir- 
teenth, be  entitled  to  receive  back  the  net  amount  of  his  monthly  sub- 
scriptions, deducting  6#.  per  share;  and  afterwards,  until  the  26th 
monthly  meeting,  any  such  member  may,  by  giving  one  month's  notice 
in  writing  to  the  secretary,  receive  back  the  net  amount  of  his  monthly 
subscriptions,  with  interest  at  3  per  cent,  per  annum ;  and  afterwards, 
until  the  89th  monthly  meeting,  any  such  member  may,  by  giving  one 
month's  notice  in  writing  to  the  secretary,  receive  back  the  net  amount 
of  his  monthly  subscriptions,  with  interest  at  4  per  cent,  per  annum ; 
and  afterwards,  until  the  52d  monthly  meeting,  the  Society  shall  allow, 
to  any  such  member  withdrawing,  his  monthly  subscriptions  and  5  per 
cent,  per  annum;  and  afterwards,  until  the  65th  monthly  meeting,  6 
per  cent,  per  annum ;  and  afterwards  such  further  sum  as  shall  from 
time  to  time  be  recommended  by  the  managers,  and  confirmed  by  a 
majority  of  the  members  present  at  any  monthly  meeting.  If  more 
than  one  member  give  notice,  each  shall  be  paid  according  to  the  priority 
of  his  notice;  but  no  member  shall  be  entitled  to  receive  back  his  sub- 
scription money,  until  every  share  which  shall  have  been  previously  sold 
shall  have  been  paid.  All  fines  or  forfeitures  due  from  any  member  at 
the  time  he  shall  give  notice  to  withdraw  shall  be  stopped  out  of  his 
subscription  money ;  but  all  fines  shall  cease  from  the  giving  of  such 
notice.  Any  ^member  having  purchased  his  shares  and  executed  r^ic^e 
a  mortgage  to  this  Society  shall  be  at  liberty  to  withdraw  from  ^ 
the  same,  and  have  a  release  from  the  trustees,  at  and  after  the  expi- 
ration of  the  third  year  from  the  commencement  of  the  Society,  on 
giving  three  months'  prior  notice  to  the  secretary.    The  conditions  of 
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BQch  release  shall  be  the  completion  of  156  monthly  payments,  of  aaV 
Bcription  and  interest,  dating  from  the  commencement  of  the  Society, 
and  paying  the  fall  amount  of  his  bonjia  for  the  cnrreni  year  f)i  sach 
withdrawal ;  the  Society  albwing  2^  per  cent,  per  aanom  for  imaediats 
payment  in  cash ;  such  allowance  of  interest  being  calcnlated  from  the 
date  of  withdrawal  to  the  expiration  of  the  156th  monthly  might." 

The  rules  of  the  Society  c<mtained  a  form  of  receipt  to  be  endorsed 
on  the  mortgage  as  a  discharge,  under  staL  6  k  7  W.  4,  e.  82,  a.  & 
And  they  also  contained  a  rule  for  submitting  disputea  l»  reference  ia 
the  following  terms* 

<<  That  in  case  any  dispute  shall  arise  between  this  Society,  or  any 
officer  or  person  acting  under  it,  and  any  individual  member  thereof^  or 
person  claiming  on  accou&t  of  any  member,  the  saokO  shall  be  referred 
to  the  arbitration  of  three  indifferent  persona,  to  be  chosen  by  ballot 
at  the  first  meeting  of  tins  Society,  or  general  committee  thereof,  that 
shall  be  held  after  the  enrolment  of  these  rules,  iK>ne  of  the  said  art^ 
srators  being  beneficially  interested,  directly  or  indirectly,  in  the  funds 
of  this  Society ;  and  that  the  names  of  such  arbitrators  shall  be  duly 
entered  in  the  book  of  the  said  Society  in  whieh  rules  are  entered ;  and, 
in  case  of  the  death  or  refusal  of  such  arbitratorsy  or  my  of  them,  to 
act,  the  said  Society,  or  general  meeting  thereof  shall  appoint  othersi 
*12fS1  ^^  Ai^other,  at  the  next  following  meeting;  *and  that  the  award 
-^  of  the  said  arbitrators,  or  any  two  of  them,  shall  be  binding  and 
conclusive,  without  being  subject  to  appeal,  control,  restraint,  or  injunc- 
tion :  and  in  case  either  party  refuse  to  conform  to  the  decision  of  the 
said  arbitrators,  or  a  majority  of  them,  the  party  aggrieved  may  apply 
to  a  justice  of  the  peace  for  the  county  of  Laneaftter,  according  to  the 
provisions  of  an  Act,"  &c.,  10  G.  4,  e.  56,.  s.  27,  <<^and  an  Act,  ftc,"  4 
&  5  W.  4,  c.  40,  s.  7,  «<  so  far  as  the  same  acts,  respectively  are  app]i> 
cable,  and  which  provisions  respectively  are  by  an  Act,  &c*/*  6  &  7  W. 
4,  c.  82,(a)  «<  extended  to  building  societies." 

The  focts  were  not  in  controversy.  John  Bent,  being  a  member 
holding  fifteen  shares,  had  borrowed  from  the  Society  9002.,  and  exe* 
cuted  a  mortgage,  and  thus  became  what  in  the  language  of  the  13th 
rule  was  called  a  ^member  having  purchased"  fifteen  shares.  He  had 
duly  paid  his  subscriptions  and  interest  for  thirty-nine  lunar  months,  or 
three  years..  Thwe  consequently  remained  117  monthly  payments  of 
subscriptions  and  intwest  to  make,  which  in  the  aggregate  amounted  to 
8482.  15s.  He  gave  notice  of  withdrawal  and  paid  the  bonus  for  the 
current  year.  He  claimed  a  release  on  hiy  mortgage  on  paying  843/» 
15i.,  less  2^  per  cent,  interest  from  the  day  of  withdrawal  to  the  end 
of  the  156th  month,  being  discount  for  117  lunar  months,  that  is  nine 
years,  on  the  aggregate  of  8482. 15s.  The  Society  construed  rule  IS 
to  mean  that  the  party  withdrawing  was  entitled  to  deduct  interest  oa 

(•)BMt4. 
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eaeh  momMf  inBlaltiienl,  frott  the  dUiy  of  withdrawal  to  tho  day  whoa 
that  inttalmeikt  would  ha?o  beeomo  duo;  lo  that  one  month'a  iateroat 
▼as  to  bo  dodv^tad  from  the  firat  idstalment,  two  mootha'  firoa  the 
Becondy  and  ao  Oft^  the  117  moiUha'  or  »itie  yoara'  ^mterest  being  ^^^  ^^ 
to  be  dadaeted  fc^am  the  laat  mstalamil,  and  the  last  only.  ^ 

BenVa  mode  of  conatnnng  the  nde  made  the  sam  payable  be  848J. 
ISt.  leaa  ISM.  16t.  lOd.  iatmreat  -,  that  iv  6581. 18«.  2d. 

The  8oeiety*a  tfode  iMde  the  auoa  payable  be  8481. 1^  lesa  862. 14#. 
*id.  interest;  thai  itf  757L  l^L 

Bent  called  iqpon  the  Sodety  to  refer  the  dispute  to  arbitration ; 
whieh  was  refoaed.  A  snmmona  was  taken  ont^  against  the  seeretary 
of  the  Society^  add  Bent's  eomplaint  heard  before  two  jaatiees^  who, 
adopting  Bent'tf  eonstrootion  of  the  rule,  made  the  order  in  qpiestion* 

PaMey^  in  the  same  term,  showed  caBse.(a)— The  Society  ia  formed 
nnder  stat.  6  ft  7  W«  4,  c.  82.  That  Act,  by  sect.  4y  extends  to  Bene- 
fit Building  Soeietiea  the  provisioas  of  the  Friendly  Society  Acts,  10 
Q.^t^c^vaA^kbYI.^t.  40.  Stat.  4  ft  6  W.  4,  e.  40,  s.  7,  pro- 
Tides  thaty  <<  when  the  rales  of  any  society  provide  fbr  a  reference  to 
arbitratora  of  any  ifiattw  in  dispnCe,  and  it  shall  appear  to  any  justice 
of  the  peaee^  en  the  eomplaint  on  oath  of  a  memb^  of  any  such  society, 
or  of  any  person  claiming  <^  aeeonnt  of  sueh  member,  that  applica- 
tion haa  been  made  to  snch  society^  or  the  steward  or  other  ofBcer 
thereof,  for  the  purpose  of  haTing  any  dJapnte  so  settled  by  arbitration, 
and  that  snA  api^ieatien  has  not  within  forty  days  been  complied 
with,*'  the  justice  may  summon  the  officer ;  and  any  two  justices  may 
•<liear  and  det«Mtne  the  matter  in  dispute,  in  the  same  manner  as  if 
the  ndea  of  the  said  soeiety  had  directed  that  any  matter  in  dispute  as 
aforesaid  riMuld  *be  decided  by  justieetf  of  the  peace."  The  r^cf  ^ 
jwtioes  therefore  are  in  the  positi<m  of  arbitrators,  and  have  '- 
exdurive  jurisdiction  ta  decide  the  dispute.  It  has  been  so  held  <m  the 
eoDatriiction  of  sect.  45  of  the  Saving  Banks  Act,  9  G.  4,  c.  92 ;  Criqp 
V.  Bonbnry,  8  Bing.  894  (E.  C.  L.  B.  vol.  21),  Bex  v.  Mildenhall  Savings 
Bank,  6  A.  &  E.  952  (B.  0.  L.  B.  voL  88) ;  on  the  construction  of  sect. 
8  of  the  Loan  Sodeties'  Act,  5  &  6  W.  4,  c.  28 ;  Timms  v.  Williams,  8 
Q.  B  418  (E.  C.  L.  B.  vol.  48) ;  and  on  the  construction  of  stat.  6  k 
7  W.  4,  c  82;  Ex  parte  Payne,  5  D.  &  L.  679.  But  the  other  side 
rely  on  Tflwtmg  v.  Self,  1  Kay,  518,  in  which  Wood,  Y.  0.,  held  that 
the  Court  of  Chancery  had  jurisdiction  to  entertain  a  suit,  for  the 
redemption  of  a  mortgage,  by  a  member  of  a*  benefit  building  society 
igsinst  the  tniBteeSh  An  appeal  haa  been  brought ;  and  the  ease  is  still 
pe&ding.(S)  The  yice-^aneellor  makily  reliea  on  Morrison  t^  Olover, 
4  Bich.  480  :t  hi<t  that  ease  proceeded  on  the  ground  that  the  covenant 

fs)  On  Juaa  IStb.    Befoia  Lord  CMapbtfl,  0.  J»,  Ool«ridge»  Biie^  waA  CnmpUm,  Jt, 
(i)  Sinot  the  Mgnnen^  Irat  Mom  the  jndgnMnt  ia  tlM  prMeat  eu^  Lord  Granworth,  0.  (21ft 
KoremUri  1854),  ooDflnMd  the  dedsioa  of  tin  Vioo-Chaaoellor  m  to  this  point  |  8  Do  O.  M.  A 
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Bued  on  was  collateral  to  the  relationship  >f  member  and  society.  In 
the  present  case  the  subject  in  dispute  is  the  mortgage,  the  very  object 
for  which  building  societies  are  instituted.  He  also  lays  much  stress 
on  the  form  of  the  award  in  the  schedule  to  stat.  10  O.  4,  c.  56.  But 
though  Stat.  10  O.  4,  c.  56,  is  incorporated  in  stat.  4  &  5  W.  4,  c  40, 
the  form  in  the  schedule  to  the  former  Act  cannot  control  the  enactment 
in  stat.  4  &  5  W.  4,  c.  40,  s.  7.  The  form  must  be  viewed  merely  as  a 
precedent.  [Grompton,  J. — The  form  in  the  schedule  is  to  be  filled  up 
*1QQ1  *^^^  ^^  ^^^^  *fnay  he.''  So  that  the  schedule  appears  to  give,  not 

-'  a  form  to  be  followed  literally  and  exclusively,  but  a  precedent 
to  be  varied  to  suit  the  circumstances.]  The  decision  of  Vice-Chan- 
cellor Wood,  if  it  be  supported,  will  render  it  possible  to  take  every 
dispute  about  these  small  mortgages  by  appeal  to  the  House  of  Lords, 
so  as  utterly  to  ruin  the  societies  by  costs ;  which  certainly  is  contrary 
to  the  general  intention  of  the  Legislature  in  these  Acts.  However, 
the  question  in  the  present  case  is,  not  whether  the  Court  of  Chancery 
has  jurisdiction,  but  whether  the  arbitrators  and  justices  have  none. 

Cowling  and  H.  J.  Hodgion^  in  support  of  the  rule. — ^It  is  not  dis- 
puted that  in  all  cases  in  which  arbitrators  would  have  jurisdiction  the 
justices  have  it ;  and,  therefore,  the  question  is  whether  this  is  a  mat- 
ter which  ought  to  have  been  sent  to  arbitration.  The  jurisdiction  of 
the  arbitrators  is  confined  to  disputes  between  the  Society  and  mem- 
bers as  such.  Here  Bent  had  withdrawn,  and  perhaps  ceased  to  be  a 
member.  But  the  main  objection  is,  that  this  is  a  dispute  arising,  not 
from  the  relation  of  member  and  society  simply,  but  from  that  of 
mortgagor  and  mortgagee.  The  cases  cited  on  the  other  side.  Crisp  v. 
Bunbury,  Bex  v.  Mildenhall  Savings  Bank,  Timms  v.  Williams,  and  Ex 
parte  Payne,  5  D.  &  L.  679,  establish  that,  where  the  matter  can  be 
sent  to  arbitration,  that  is  the  exclusive  remedy.  If,  therefore,  Flem- 
ing V.  Self,  1  Kay,  518,  correctly  decides  that  the  Court  of  Chancery 
has  jurbdiction  in  such  a  case,  it  follows  that  the  arbitrators  and  jus- 
*1  ^01  ^^^^^  ^^^^  none.    In  ^Seagrave  v.  Pope,  1  Do  Oex,  M.  ft  6. 

-'  788,  which  was  part  of  the  same  suit  as  Fleming  v.  Self,  Lord 
Truro  elaborately  investigates  all  the  Building  Society  Acts  and  rules, 
and  decides  upon  a  question  between  the  Society  and  a  share  owner 
who  is  also  a  mortgaged :  that  judgment  was  before  Vice-chancellor 
Wood ;  and  it  cannot  therefore  be  supposed  that  the  judgment  of  the 
latter  was  hastily  adopted.  And  the  reasoning  is  quite  right.  The 
redemption  under  rule  18  is  a  process  not  only  requiring  a  complicated 
calculation,  but  involving  questions,  as  to  the  construction  of  the  mort- 
gage-deeds and  the  laws  of  real  property,  very  unfit  for  the  decision 
of  justices.  Moreover,  to  redeem  a  mortgage,  there  ought  to  be 
machinery  for  bringing  the  proper  parties  before  the  tribunal,  and 
taking  the  proper  account.  It  might  well  be  that  there  are  second 
encumbrancers  on  the  equity  of  redemption;  the  justices  cannot  hear 
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these :  m&d  yet  njxm  their  rights  the  very  nicest  questions  of  law  and 
equity  may  arise.  [Lord  Gampbbll,  0.  J. — ^Yet  the  Legislature  may 
have  thou^t  it  better  that  those  matters  should  be  decided  off-hand  at 
the  risk  of  being  decided  wrong,  than  that  the  Societies  should  be  ez« 
posed  to  ezpensire  litigation.]  If  such  was  the  intention  of  the  Legis* 
latore,  they  would  hare  given  the  justices  proper  machinery  for  adminis- 
tering the  redempticm  suit.  Morrison  v.  Glover,.  4  Ezch.  480,  444,t 
wts  decided  on  the  ground  <<  that  matters  in  difference  between  the 
Society  and  its  members,  in  the  character  of  members,  can  alone  be 
referred  to  arbitration."  That  decision  was  acted  on,  and  approved  of 
bj  this  Court,  in  Doe  dem.  Morrison  v.  Grover,  15  Q.  B.  108  (E.  C.  L. 
B.  voL  69). 

^Eelb,  J.,  in  this  term  (November  25th),  delivered  judgment,  r^^q^ 

In  this  case  a  rule  nisi  for  a  certiorari  to  remove  an  order  of  '- 
two  justices  had  been  moved  for  on  the  ground  that  they  had  exceeded 
their  jurisdiction. 

The  application  was  made  on  behalf  of  mortgagees  in  trust  for  a 
Benefit  Building  Society :  and  it  appeared  by  the  afSdavits  that  John 
Bent,  a  member  of  that  Society,  had  mortgaged  certain  premises  to 
the  trustees  under  the  rules  of  the  Society,  and  claimed  to  redeem  his 
mortgage  for  a  less  sum  than  the  trustees  as  mortgagees  were  willing 
to  accept ;  that  John  Bent  had  then  claimed  to  refer  the  question  to 
arbitration,  according  to  the  statutes  referred  to  in  the  argument,  and 
upon  refusal  had  applied  to  two  justices,  under  the  same  statutes,  who 
had  made  the  order  in  question,  whereby  the  mortgagees  were  ordered 
to  deliver  up  the  mortgage  securities  upon  the  payment  of  the  lesser 
sum.  In  support  of  the  application,  it  was  contended  that  the  claim 
o£  John  Bent,  as  mortgagor,  to  redeem  his  mortgage  upon  the  disputed 
terms  was  not  a  dispute  between  the  Society  and  one  of  its  members 
in  respect  of  mutual  rights  and  duties,  arising  solely  out  of  that  rela- 
tion under  the  rules,  but  a  dispute  between  mortgagee  and  mortgagor, 
arising  out  of  an  indenture  of  mortgage  containing  only  incidentally  a 
reference  to  the  rules  of  the  Society.  That  questions  upon  rights  to 
lands,  arising  out  of  a  mortgage,  are  within  the  jurisdiiction  of  the 
Courts  at  Westminster,  although  the  mortgage  should  be  made  accord- 
ing to  the  rules  of  a  benefit  building  society,  and  although  the  point  in 
question  really  should  be  the  construction  of  one  of  those  rules ;  and 
that,  if  these  questions  were  within  the  superior  ^jurisdiction,  ^^^  ^^ 
the  justices  had  no  authority  to  make  the  order  in  question.         ^ 

We  are  of  this  opinion.  In  Cutbill  v.  Kingdom,  (1  Ezch.  494, f)  in 
the  Exchequer,  that  Court  took  this  view  of  a  claim  on  behalf  of  a 
benefit  building  society  in  respect  of  a  breach  of  covenant.  In  Elem- 
mg  V.  Self,  8  De  6.  M.  k  Q.  997,(a)  the  Lord  Chancellor  took  the 
same  view  with  respect  to  a  question  arising  upon  a  mortgage  to  a 

(•}  la  umr^mm  witii  Um  Jndgmoni  of  Wood,  V.  C^  in  Vl«miiif  fii  StU;  1  Xa^i  MS. 
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benefit  building  soeietyy  and  cites  two  eases  ia  whieh  Lord  OottedisM 
and  Lord  Tmro  had  acted  on  the  same  view  of  tbe  law.  We  tberefore 
tbink  that  on  principle  as  well  as  on  authority  this  rule  should  be  made 
absolute. 

As  the  certiorari  is  granted  on  the  ground  of  excess  of  jurisdictioB, 
it  would  be  extrajudicial  to  say  more  upon  the  coastruetien  of  the  nde 
here  in  question  than  that  we  do  not,  as  at  present  adfised,  eoncar  ia 
the  Tiew  represented  in  the  affidavits  to  have  prevaSed  before  tiie  jne* 
tices  below.  Rule  absolute. 


♦iftqi  *BAMUEL   GURNBY,   DAVID   BARCLAY   CHAPMAI^, 

*^^J      SAMUEL   GURNET  the  Younger,  HENRY  EDWARD 

GURNEY,    and    DAVID    WARD    CHAPMAN   v.    THOMAS 

8CURR    WOBfERSLEY    and     HENRY     MATH^W    BURT. 

Nov.  4. 

Aetion  for  money  reoeiTed.  PUa  :  NeTor  indebted.  Plaintilfi  nod  defendants  were  both  money- 
dealers  and  bUl-brokers  in  London.  A.  was  a  oostomer  of  defendants.  9.  ft  Co.  wen  a  flra 
of  Ufh  fepnte  In  Lendon.  A.  broo^t  to  defendants  for  dieeoint  an  aoeeptaaee  ^  K.  A  Co, 
Pefeadaiits  took  it  to  plaintiffs  for  disoount,  bQt  pef^iMd  tbemselTes  to  endorse  or  gnaranty 
the  bill.  Plaintiflb  agreed  to  take  it  at  the  ordinary  rate  of  disooont,  expressly  on  the  eredit  of 
Sf .  A  Co.'e  name,  and  gare  defendanti  their  eheok  for  the  amoant»  and  defendants  gare  Ihair  own 

.  4heek  to  A.  for  the  amoont  at  a  higher  rate  of  disoonnt  After  this,  soTeral  other  aeeeptanees 
of  13,  ft  Co.  were  diseonnted  in  the  same  manner.  AU  these  were  genuine  and  were  hononred. 
A.  afterwards  broagbt  to  defendants  what  porported  to  be  a  bill  drawn  on  K.  ft  Co.  fbr  S06ML, 
in4«ned  qieeiaUy  to  A.»  and  aeoepted  by  N.  ft  Co.  It  was  earned  by  defendants  to  plaintifiy 
whe  agreed  tQ  take  it  Defendants  then  procnred  A.  to  endorse  it  in  blank,  gaTO  it  to  plaintifls, 
reoeired  their  oheck  for  the  proceeds  less  diseonnt  at  one  rate,  and  gaTe  A.  their  own  eheiA  fer 
ihe  prooeeds  leas  disoonnt  at  a  higher  rate.  It  tnmed  ovt  that  kU  the  naiMS  on  this  biB, 
0zeept  A.'s  own,  were  forgeries.  A,  was  eonYioted  of  the  forgery,  and  became  bankrapt.  The 
notion  was  brought  to  reoorer  the  amount  giYcn  by  plaintiffs  for  this  bilL 

Al  the  trial  it  was  prored  that  in  London  ell  bUl-brokers  are  also  moaey-dealen,  thtmselTSS 
di^oowtliig  biUs  with  their  own  money  for  their  customers.  Sometimes  a  bill-broker  does  not 
disoonnt  a  bill  himself,  but  finds  a  capitalist  who  will  take  the  biU,  without  reconne  to  the 
bill-broker.  In  such  eases,  the  customer  is  nerer  introduced  to  the  eapitalist^  but  the  capitalist 
giTcs  bis  cheek  to  tte  bill-bvoker  for  the  amount  of  the  bill  lesp  the  discount  agreed  on  batwnew 
tho  bUl-broker  and  cupitaUsty  and  the  bill-broker  giTcs  his  check  to  the  customer  for  the 
amount  of  the  bill  less  the  discount  agreed  on  between  the  bill-broker  and  customer:  whieh 
fates  of  discount  arc  not  the  same. 

The  Judge  tdd  ihe  Jury  that»  on  the  undisputed  fects,  though  there  was  no  endorsemcitl  or 
guarantee  and  therefore  no  warranty  of  the  solrency  of  the  parties  to  the  bill,  there  was  a 
total  failure  of  consideration,  and  plaintiA  were  entitled  to  recoTcr  back  the  money  paid  for 
tho  bill  from  the  party  with  whom  the  transaction  was.  And  he  left  it  to  the  Jury  to  say 
whether  the  transaction  was  one  between  plaintiffs  and  defendants,  or  one  between  plainliffs 
and  A.  through  defendants  as  agents  merely.    Verdict  for  pUdntSfi. 

On  a  motion  for  a  now  trial : 

J^eid,  Isi  That  the  Tcrdict  was  Justified  by  the  CTidenee,  and  ibe^  in  such  oases,  the  contract  is 
between  the  capitalist  and  bUl-broker,  and  not  between  the  capitalist  and  ttie  bfll-broLer's 
customer. 

Id.  That,  though  A.'s  endorsement  was  genuine,  and  there  was  so  fer  recourse  on  the  bill  yel 
that  the  undisputed  facts  showed  that  the  bill  was  taken  as  an  acceptance  of  K.  ft  Cci  and 
that  the  genuineness  of  their  acceptance  was  the  essence  of  the  description}  and  that 
consequently  t^  4il«9$i(K»  thM  Utfn  F«f  4  totnl  liiUiir*  of  ooniidentl<m  w«i  lighk 

Enl*  relhsed. 
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4te«wi%  oi  Ml  appUnCloii  for  leare  to  ftppMl>  oa  the  kit  poln\  «&dor  SMt  Si  of  Hie 
CtaaoB  Lmr  Firooedon  Ad,  1854,  the  Court  in  the  ezeroUe  of  Its  diieretioii  thonght  the  Uw 
too  weU  lettled  to  justif j  them  in  granting  inch  lenre. 

fitsw  te  vppenl  zefaMd. 

Action  for  money  liad  and  received,  and  on  aoconntB  stated.  Plea : 
"Neyer  indebted. 

"^On  tlie  trial,  before  Lord  Campbell,  G.  J.,  at  tbe  London  Bit-  p^^  ^ 
tings  after  last  Trinity  term,  it  appeared  that  the  plaintiffs  are  '- 
money-dealers  and  bill-brokers,  carrying  on  business  on  a  large  scale 
in  London  under  the  firm  of  Overend,  Ourney  &  Co.  The  defendants 
are  also  money-dealers  and  bill-brokei^  carrying  on  business  in  London 
under  the  firm  of  Womersley  &  Burt. 

On  the  ITth  December,  1858,  Womersley  k  Burt  brought  to  Over- 
end,  Gurney  k  Co.,  for  discount,  what  purported  to  be  a  foreign  bill 
of  exchange,  drawn  at  Calcutta  by  J.  Le  Brun  on  P.  k  C.  Van  Nottea 
of  London,  for  S0502.,  payable  ninety  days  after  sight  to  the  order  of 
T.  Dnpont  of  Paris,  endorsed  specially  by  T.  Dupont  to  W.  B.  Ander- 
eon,  and  accepted  by  P.  k  C.  Van  llotten.  At  the  time  when  the  bill 
was  offered  for  discount  it  did  not  bear  the  endorsement  of  Anderson. 
Overend,  Gnmey  k  Co.  agreed  to  discount  the  bill ;  and  the  bill  was 
taken  away  by  Womersley  k  Burt,  and,  on  the  same  morning,  was  left 
with  Overend,  Gnmey  k  Co.  endorsed  in  blank  by  W.  B.  Anderson. 
A  discount  ticket  was  made  out,  in  the  manner  usual  in  business  (which 
is  explained  hereafter),  showing  the  amount  of  the  bill  less  the  discount, 
vis. :  30112. 19^.  7i.,  and  sent  with  Overend,  Gurney  k  Co.'s  check  for 
that  amount  to  Womersley  k  Burt.  The  check  was  paid  by  them  into 
their  own  banker's ;  and  it  was  duly  honoured. 

Shortly  afterwards,  it  was  discovered  that  Le  Brun  the  supposed 
drawer,  and  T.  Dnpont  the  supposed  first  endorser,  were  fictitious  per- 
sons ;  and  that  the  supposed  acceptance  of  P.  k  C.  Van  Notten,  who 
were  a  firm  of  lugh  standing  in  London,  was  a  forgery  committed  by 
Anderson.  Anderson  was  tried  for  forgery,  and  convicted;  and  he 
was  made  a  bankrupt. 

*The  present  action  was  brought  to  recover,  Arom  the  defend-  r^-to^ 
ants,  the  amount  of  the  plaintiff's  check  of  80111.  19».  Id.  given  '- 
for  this  bin.  It  was  not  suggested  that  either  the  plaintiffs  or  defend- 
ants had,  at  the  time  of  the  discount,  knowledge  or  means  of  knowledge 
that  the  bill  was  a  forgery.  The  plaintiffs*  case  was  that,  they  having 
given  the  money  for  an  acceptance  of  P.  k  C.  Van  Notten,  and  what 
diey  took  as  such  proving  not  to  be  such  an  acceptance,  there  was  a 
total  failure  of  consideration.  The  defendants  contended  that,  the 
endorsement  of  W.  B.  Anderson  being  genuine,  and  there  being 
reeourse,  such  as  it  was,  on  that  endorsement  against  his  estate,  the 
instrument  was  to  some  extent  a  bill,  and  the  consideration  for  the 
money  had  not  in  point  of  law  totally  failed.  They  also  contended 
that  in  this  tranaaeticn  they  wero  <mly  brokers^  aetmg  as  agents  for  W. 
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B«  Anderson ;  that  the  contract  was  between  Overend,  Gomey  &  Co. 
and  Anderson;  and  that  the  price  was  to  be  recovered  back,  if  at  all, 
from  Anderson  and  not  from  the  defendants.  On  this  latter  defence^ 
which  was  that  principally  relied  on  at  the  trial,  evidence  was  g^ven,  on 
both  sides,  both  as  to  the  general  conrse  of  business  of  money-dealers 
and  bill-brokers  in  London,  and  as  to  the  particular  transactions  between 
those  two  firms  of  Overend,  Gurney  &  Go.  and  Womersley  k  Burt. 

The  result  of  this  evidence  was  to  show  that  the  business  of  a  bill- 
broker,  strictly  speaking,  that  is  a  trade  confined  entirely  to  acting  as 
agent  between  the  holder  of  the  bill  wishing  to  get  it  discounted  and 
the  capitalist  willing  to  invest  his  money  in  the  discount  of  such  securi- 
ties, is  no  longer  known  in  the  city ;  but  that  those  who  are  now  called 
bill-brokers  are  also  money-dealers,  and  discount  bills  with  their  own 
*1  ^fil  ™^^®7-  *When  a  money-dealer  agrees  to  discount  a  bQl,  it  is 
-*  the  usual  course  of  business  to  make  out  a  ticket  of  the  discount, 
which  states  the  name  of  the  customer,  the  day  when  the  bill  will 
become  due,  and  its  amount.  It  then  specifies  the  amount  which  the 
discount,  for  so  many  days  as  the  bill  has  to  run,  comes  to  at  the  agreed 
rate  of  discount,  and  the  amount  of  the  commission,  if  there  is  any,  and 
the  sum  which,  afler  these  are  deducted,  balances  the  amount  of  the 
bill.  This  ticket  is  attached  to  the  money-dealer's  crossed  check  for  the 
balance ;  which  check  is,  in  practice,  always  drawn  payable,  not  to  any 
particular  name,  but  to  a  number  or  bearer ;  and  the  check  with  the 
ticket  attached  is  given  to  the  customer.  Most  money-dealers  at  times 
require  advances  for  themselves,  which  they  obtain  from  other  money- 
dealers,  frequently  by  rediscounting  particular  bills,  which  the  borrow- 
ing money-dealer  endorses  to  the  person  making  the  advance ;  and  fre- 
quently by  depositing  a  considerable  number  of  bills  at  once  as  a  securi^ 
for  one  sum  advanced  ;(a)  in  which  case,  if  the  bills  do  not  bear  the 
endorsement  of  the  borrowing  money-dealer,  it  is  usual  for  him  to  give 
a  written  guarantee  that  the  bills  will  be  duly  honoured.  But  it  is  also 
usual  with  money-dealers  and  bill-brokers,  when  a  customer  brings  a 
bill  of  a  larger  amount  than  it  is  convenient,  for  any  reason,  to  take  at 
the  time,  for  the  money-dealer  and  bill-broker  to  endeavour  to  find 
some  other  money-dealer  willing  to  discount  the  bill  on  the  strength  of 
the  names  on  it,  without  having  the  endorsement  or  guarantee  of  the 
first  money-dealer.  If  he  succeeds,  the  customer  is  never  introduced 
*1SI71  ^^  ^^®  money-dealer  who  makes  the  ^advance;  but  the  monej- 
-*  dealer  making  the  advance  makes  out  the  discount  ticket  in  the 
name  of  the  money-dealer  who  negotiates  the  transaction  with  him,  and 
gives  his  check  to  him,  exactly  in  the  same  manner  as  in  cases  in  which 
the  latter  endorses  or  guaranties  the  bill ;  and  the  intermediate  money- 
dealer  makes  out  to  the  customer  a  distinct  discount  ticket,  in  which 
sometimes  the  rate  of  the  discount  is  higher  than  that  contained  in  the 

(«)  8m  Hay&M  v.  Foitcri  2  0.  Jb  M.  SSTif  Filter  9.  PMnoDt  1 C.  M.  4  B.  849.t 


4  ELUS  ft  BLACKBURN.    Q  B.  187 


iiiBt  ticket,  aometimes  there  is  in  addition  a  commission  charged ;  some* 
tiines  both :  bat  always  the  amount  of  the  check  which  is  attached  to  it 
is  less  than  the  check  received  from  the  money-dealer  who  made  the 
ftdvance.  The  difference  forms  the  intermediate  money-dealer's  remnnera* 
tion  in  the  transaction :  there  is  no  fixed  usage  as  to  its  amount,  which 
varies  according  to  the  state  of  the  money  market,  and  the  agreement 
of  the  parties. 

It  appeared  that  Anderson  had  had  real  dealings  with  P.  &  C.  Van 
Notten,  and  had  previously  discounted  with  Womersley  &  Burt  several 
of  their  gennine  acceptances  for  comparatively  small  sums.  On  the  7th 
October  he  brought  to  them  three  genuine  such  acceptances,  amounting 
together  to  83012.  1«.  Womersley  k  Burt  had  laid  down,  as  a  rule 
regulating  their  business,  that  they  would  not  advance  money  on  any 
one  transactbn,  beyond  a  certain  limit,  which  this  sum  exceeded. 
Instead  therefore  of  discounting  these  bills  themselves,  they  desired 
Anderson  to  leave  them  with  them.  The  three  bills  were  taken  to 
Overend,  Ghimey  &  Co.  by  Womersley  &  Burt.  Womersley  &  Burt 
were  asked  if  they  would  endorse  or  guaranty  the  bills,  but  declined 
to  do  so.  The  partner  in  the  firm  Overend,  Ourney  &  Co.,  who  was 
conducting  the  transaction,  observed  that  P.  &  C.  ^Yan  Notten  r«ioo 
were  the  acceptors,  and  that  Overend,  Gurney  &  Co.  would  dis-  *- 
count  their  acceptance  at  5^  per  cent.,  being  the  rate  at  which  the 
Bank  of  England  then  discounted  the  best  bills,  without  any  endorse- 
ment or  goarantee  from  Womersley  k  Burt,  and  jestingly  added  that, 
for  an  extra  half  per  cent.,  they  would  agree  not  to  have  recourse 
against  any  of  the  other  parties.  Accordingly,  the  discount  ticket  was 
lUkde  out  by  Overend,  Gurney  k  Go.  to  Womersley  k  Burt,  deducting 
discount  at  the  rate  of  5|  per  cent,  per  annum  for  the  time  these  bills 
had  to  run;  and  Overend,  Gurney  k  Co.'s  check  was  given  for  the 
baknee,  which  was  3285/.  2s.  8d*  Womersley  k  Burt  made  out  a  sepa- 
rate diBConnt  ticket  from  them  to  Anderson,  deducting  discount  at  the 
rate  of  6  per  cent,  per  annum,  and  gave  him  their  check  for  8288{. 
13f.  9<2.  The  difference  between  those  two  checks,  vis.  IL  8s.  lid., 
fonned  the  remuneration  of  Womersley  k  Burt.  After  this,  several 
other  genuine  acceptances  of  P.  k  C.  Van  Notten  were  discounted  for 
Anderson  in  the  same  manner,  the  parties  assuming  tacitly  that  the 
transactions  were  on  the  same  footing  as  the  first.  In  each  case  Over- 
end,  Gurney  k  Co.  took  the  discount  which  at  the  time  was  the  Bank 
of  England  rate ;  and  Womersley  k  Burt  in  each  case  made  out  a  sepa- 
rate ticket  at  a  different  rate,  and  gave  their  own  check  to  Anderson* 
All  these  bills  were  duly  honoured. 

On  the  17th  December,  when  the  forged  bill,  the  subject  of  this 
action,  was  brought,  Overend,  Gurney  k  Co.  made  out  the  ticket  at  the 
rate  of  5  per  cent.,  in  the  name  of  Womersley  k  Burt,  and  gave  their 
check  for  the  bahnce,  via.  80112.  19s.  Id.    Womersley  k  Burt  made 
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*1  ^Q1  ^^  ^^^  ticket  from  tliem  to  Anderson  «t  the  rale  ^6f  6  per  eent. 
-'  discount,  and  also  charging  hhn  }  per  cent,  commission  on  ^ 
smoont  of  the  bill,  and  gave  him  their  check  for  the  balance,  Tis. 
29891. 2f .  Sd. ;  so  that  on  this  transaction  they  irere  to  reoeiTe  a  remu- 
neration of  222. 179.  2d.  On  each  of  these  occasions  the  tnomactbn 
^as  entered  in  Overend,  Onmey  k  Co.'s  books  as  a  discotrat  to  Wo- 
mersley  b  Burt,  and  in  Womersley  k  Burt's  books  as  a  discomt  by 
Overend,  Gumey  ft  Co.  and  also  as  a  discount  to  Anderson. 

The  Lord  Chief  Justice  told  the  jury  that  a  person  irho  gets  a  biB 
discounted,  if  he  does  not  endorse  or  guaranty  the  bSl,  is  not  liable 
for  the  solvency  of  the  parties  to  the  bill ;  but  that,  if  it  turns  oot  to 
be  not  a  genuine  bill,  he  is  liable,  as  there  is  a  complete  failure  of  eou- 
aideration.  He  told  the  jury  that  in  this  case  there  was  a  complete 
failure  of  consideration,  and  directed  them,  if  they  thought  that  the 
discount  was  a  transaction  between  the  plaintiffs  and  the  defendants,  to 
find  for  the  plaintifb ;  but,  if  they  thought  it  a  transaction  betweea 
the  plaintifis  and  Anderson  through  the  agency  of  the  defendants,  they 
ahould  find  for  the  defendants.    The  jury  found  for  the  plaintifis. 

BramweU  now  moved  for  a  rule  Nisi  for  a  new  trial. — ^There  was  evi- 
dence that  the  transaction  was  one  between  Overend,  Gumey  ft  Co. 
and  Womersley  ft  Burt  as  principals;  and,  that  being  so,  it  was  a 
proper  question  for  the  jury  to  say  whether  the  transaction  was  of  that 
nature  or  not.  But  the  verdict  was  not  justified  by  the  evidence.  The 
jury  ought  to  have  attached  more  weight  to  the  refusal  of  Womersley 
ft  Burt  to  become  responsible  for  the  bills  at  the  time  they  were  dis- 
*1401  ^^^^^^  which  is  ''strong  evidence  that  they  were  not  intended 
-*  by  either  party  to  be  responsible  as  principals. 

And  there  was  a  misdirection  in  telling  the  jury  that,  supposing  die 
defendants  to  be  principals,  they  were  liable,  as  having  received  money 
on  a  consideration  which  had  wholly  failed.  As  the  defendants  did  not 
endorse  the  bill,  and  had  refused  to  guaranty  it,  it  is  clear  that  there 
was  no  warranty  beyond  that  which  the  law  implies.  It  may  very  well 
be  that,  as  laid  down  in  Qompertz  v.  Bartlett,  2  E.  ft  B.  849  (E.  C.  L. 
B.  vol.  75),  he  who  sells  a  specific  article,  as  answering  a  particular 
description,  is  liable  to  refund  the  price  if  it  turns  out  that  the  article 
does  not  answer  that  description.  But  it  is  to  beg  the  question,  to  say 
that  this  was  the  discount  of  a  bill  as  being  an  acceptance  of  P.  ft  C. 
Van  Notten.  Presumably  the  defendants  should  be  taken  to  warrant 
only  those  things  within  their  own  knowledge,  and  to  warrant  only  that 
the  instrument  they  offered  as  a  bill  was  a  bill ;  and  it  was  so ;  for 
Anderson's  endorsement,  the  only  one  within  the  defendants'  knowledge, 
was  genuine.  The  case  in  this  respect  resembles  Chandelor  v.  Lopos, 
Ore.  Jac.  4,  where  the  stone  was  innocently  sold  under  the  supposition 
ibat  it  was  a  besar  stone.    There,  it  being  a  stone,  though  not,  as  wb8 
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mqpposed,  a  bevr  fltoBe,  theT«fidor  wis  held  not  liable.  Here  itiru  a 
jbin,  thoa^  not  so  goed  as  ma  mppoted.  Tke  phdatiib  most  go  so  far 
as  to  laj  that,  if  P.  ft  C.  Yaa  Notten'e  aeceytanoe  had  been  genme^ 
Imt  the  dnnrer's  name  ftotitioiUy  the  defendantB  woald  havse  bean  eqaally 
1M>le.  [Lord  Cam pbkll,  C.  J.--4!be  evidenee  showed  that  it  iras 
entirely  en  the  faith  of  P.  ft  0.  Van  Kotten'e  aeoeptanee  that  the 
plaintifi  dieeonnted  the  biib.  No  doubt,  if  the  "Yaota  that  the  j.^  .^ 
endoreemeBt  of  Anderson  iras  geafvine,  and  that  the  holder  of  ^ 
the  bill  might  have  reeoiffse,  siidi  as  it  was,  against  his  estate,  made  a 
difference,  there  was  a  misdnreetion ;  .for  I  laid  it  down  as  law  that, 
nnder  the  undispnted  cireomstances,  there  was  a  total  failvre  of  eonr 
aideration*] 

GaLSBiDGn,  J. — ^I  am  of  opinion  that  tiMre  shanld  be  no  mle.  First 
as  to  the  verdict  being  against  andenee*  My  Lord  Chief  Jasttoe  is 
Bot  diseatisfied  with  the  Terdiet ;  and  there  certainly  was  ample  evi- 
dence to  anpport  it :  there  were  eironmstanees  well  worthy  of  conside- 
ration Ae  other  way ;  of  whidi  that  which  made  the  strongest  impres* 
mn  on  my  mind  was  the  faet  that  tkere  were  some  bills  endorsed  or 
gnsnmtied  by  the  bitt-brokers,  sad  others  which  they  did  not  goaranty. 
Bat  this  may  be  explained  by  reference  to  the  amount  of  the  bills,  or 
the  credit  of  Uie  parties  to  ihem.  I  therefore  think  that  the  rerdiet 
ahonld  not  be  ^tnrbed  on  the  groand  that  it  is  against  eyidenoe. 

As  to  the  snpposed  misdirection.  The  vendor  of  a  specific  chattel,  it 
is  not  disputed,  is  responsible  if  the  article  be  not  a  genuine  article  of 
that  kind  of  which  the  seller  represents  it  to  be.  And  the  question 
raised  reslly  is.  What  is  the  extent  of  the  want  of  genuineness  for 
wUch  he  is  responsible  f  Without  laying  down  the  limits,  it  is  clear  to 
me  that  this  case  fell  much  within  them.  In  efSMit  here  the  defendants 
said  to  the  plaintiffs.  Will  you  take,  without  recourse  to  us,  this  bitt 
which  purports  to  bear  the  acceptance  of  P.  ft  C.  Van  Notten  ?  By 
doing  so  they  represented  it  to  be  their  acceptance,  as  it  purported  to 
1>e,  and  sold  it,  as  answering  that  deserq>tion.  That  being  so,  the  case 
is  not  so  ^strong  as  the  bar  of  brass  sold  as  a  bar  of  gold,  men-  r^i-t  ^o 
Uoned  in  Oomperts  v.  Bartlett,  2  E.  ft  B.  864  <B.  C.  L.  B.  vol.  ^ 
7^  or  of  the  altered  navy  bill  in  Jones  v.  Byde,  5  Taunt  488  (B.  0. 
L.  B.  vol.  1). 

WiaHTMAW,  J.— There  was  abundant  evidence  that  the  defendants 
acted  as  principals  in  the  transaction :  and  the  verdict  ought  not  to  be 
disturbed  on  that  point. 

As  to  the  other  point,  it  is  in  substance,  that  tha  plaintiffs  really 
obtuned  an  article  of  the  kind  which  the  defendants  professed  to  sell, 
namely  a  gemune  bill,  and  that  there  was  no  warranty  that  every  sigi 
nsture  on  the  bill  was  genuine.  I  think  that  the  evidence  showed  that 
the  defendaota  prafimsad  to  sidl  a  gennine  Inll  Moepted  by  F.  ft  C.  Van 
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Notten.  It  wfts  upon  the  genuineness  of  that  aeoeptanee  that  the 
pkintifis  entirely  relied  for  their  seenrity.  That  being  so,  I  cannot 
distinguish  this  case  from  those  referred  to  by  my  Brother  Coleridge. 
In  considering  whether  a  defect  in  an  article  renders  it  not  an  article 
of  the  kind  of  which  it  was  represented  to  be  on  the  sale,  or  is  merely 
a  breach  of  a  collateral  warranty,  much  must  depend  upon  the  speciid 
circumstances  and  terms  of  the  rule.  Here  I  think  that  the  biU,  not 
being  an  acceptance  of  P.  &  C.  Van  Notten,  fails  in  what  was  the  sub- 
stance of  the  description  by  which  it  was  held. 

My  Brother  Erie,  who  has  left  the  Court,  authorises  me  to  say  that 
he  concurs. 

Lord  Campbell,  C.  J. — ^I  agree  that  no  rule  should  be  granted  in 
this  case.  The  verdict  of  the  jury  finds  that,  in  cases  of  this  sort,  in 
London,  when  a  bill-broker  takes  a  bill  to  a  capitalist,  and  gets  it  dis- 
^nAo-t  counted,  the  ^transaction  is  between  the  capitalist  and  the  bill- 
-*  broker,  and  not  between  the  capitalist  and  the  bill-broker's  eus- 
tomer.  And,  so  far  from  being  against  eyidence,  the  verdict  was 
founded  on  evidence  to  my  mind  justifying  no  other  conclusion.  There 
is,  in  practice,  one  advice  note  or  discount  ticket  made  out  between  the 
capitalist  and  the  bill-broker,  and  another  made  out  between-  the  bill- 
broker  and  the  customer.  The  rates  of  interest  at  which  the  bill  is 
discounted  are  different,  and  bear  no  fixed  relation  to  each  other;  and 
it  is  quite  immaterial  to  the  customer  whether  the  bill-broker  takes  the 
bill  because  he  has  got  funds  of  his  own  which  he  is  willing  to  invest  in 
discounting  it,  or  because  he  has  found  a  capitalist  willing  to  discoont 
it  on  terms  that  will  leave  him  a  profit.  In  this  case,  the  fact,  that 
there  were  distinct  and  separate  contracts,  one  between  the  plaintiffs 
and  the  defendants,  and  the  other  between  the  defendants  and  Ander- 
son, seems  to  me  established  most  clearly. 

As  to  the  other  objection :  I  am  of  opinion  that,  though  the  defend- 
ants, by  not  endorsing  or  guarantying  the  bill,  preserved  themselves 
from  warranting  the  solvency  of  any  of  the  parties,  yet  they  did  under- 
take that  the  instrument  was  what  it  purported  to  be.  It  is  not  dis- 
puted that  in  fact  the  discount  of  their  bill  by  the  plaintiflb  was  solely 
on  the  faith  of  its  being  an  acceptance  of  P.  &  C.  Van  Notten,  whidi 
it  was  not ;  and  in  consequence  of  its  being  so  it  was  valueless.  The 
possibility  of  recourse  against  the  estate  of  Anderson,  a  convict  and  a 
bankrupt,  did  not  prevent  there  being  a  total  failure  of  consideration. 

Rule  refused. 
*1441      *BramweUj  on  a  subsequent  day  (November  9),  mQved(a)  for 
-*  leave  to  appeal,  under  the  Common  Law  Procedure  Act,  1854, 
(17  k  18  Yict.  c.  125,  s.  85),  on  the  point  as  to  misdirection.    He  ex- 
pressed some  doubt  whether,  under  this  Act,  the  Court  would  grant 

(<i)  Before  Lord  OampUU,  0.  J.^  Coloidg*,  WSghtmaa,  and  Brie,  Js. 
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lesre  to  appeal  on  an  ox  parte  applioation,  or  only  grant  a  rule  NUi  so 
as  to  enable  the  opposite  party  to  resist  the  application. 

Our.  adv.  vuU. 
Lord  CAMPBKLLy  G.  J.|  on  a  snbseqnent  day  (November  15),  said 
that,  after  the  repeated  decisions,  the  Court  thought  it  must  be  consi- 
dered settled  law,  that  the  plaintiffs  were,  under  soch  circumstances, 
entitled  to  recover  the  money  paid,  as  paid  on  a  consideration  which 
had  faOed.  That  being  so,  the  Court,  on  consideration,  thought  that 
it  ought  not  in  a  sound  exercise  of  its  discretion  to  give  leave  to  appeal. 

Leave  refused. 


THOMAS  BAKER  v.  JOHN  KINO  MARSH.    Nov.  7. 

AedMi  for  m  penaltj  fbr  aetliig  m  wnaofllor  !o  %  boitragli  dirided  Into  ftwor  than  fonr  wardi^ 
after  eaariag  to  be  qnalifled.  Plea :  Not  Qniltj.  Defendant  after  hU  eleetion  aeted  at  a  tima 
wben  bis  onlj  qualification  wai  being  rated  aa  oceapier  of  a  bouse  in  tbe  borongb.  In  the 
rate  book  tbe  grou  estimated  Talne  at  wbieb  be  wai  rated  was  15/.,  and  tbe  rateable  ralna 
lit  St,    Yerdiet  for  plaintiff  with  leare  to  moTo  to  enter  rerdiot  for  defendant 

Held  that  he  was  not  rated  upon  the  annual  Talue  of  162.  within  tbe  meaning  of  stat  6  A  6  W. 
4,  c  76,  s.  28.    And  the  Court  refused  a  rule. 

Dbbi  for  penalty  of  602.,  for  acting  as  councillor  for  the  borough  of 


Barnstaple,  being  a  borough  "hnentioned  in  sect.  1  of  Schedule 
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(A.)  to  Stat.  5  &  6  W.  4,  c.  76,  after  defendant  had  ceased  to  be 
qualified.    Plea :  Not  guilty.    Issue  thereon. 

On  the  trial  at  the  last  Summer  Assizes  for  Devonshire,  before  Cole- 
ridge, J.,  it  appeared  that  the  defendant  was  elected  councillor  in  1852, 
being  then  occupier  of  a  house  in  the  borough,  the  gross  estimated 
rental  of  which  was  802.  and  the  rateable  value  222. 10s.  In  1858  the 
defendant's  father,  John  Marsh,  came  to  reside  in  the  same  house,  and 
became  also  occupier  of  the  house.  The  entry  in  the  rate  book  in 
November,  1858,  was  aa  follows : 


Ceeapier. 

Description  of 
Property. 

Situation  of 
Property. 

Gross  estimated 
rentaL 

Rateable 
Talue. 

J.KHanh. 
John  Harsh. 

House. 
House. 

Square. 
Square. 

£15. 
£15. 

£11  5«. 
£11  5t. 

After  this  the  defendant  acted,  having  no  other  qualification  than  that 
which  he  had  as  occupier  of  this  house. 

For  defendant  it  was  proved  that,  in  1885^  the  Poor  Law  Commis- 
sioners by  their  first  general  order  gave  a  form  of  rating,  which  waa  in 
force  at  the  time  when  stat.  5  &  6  W.  4,  c.  76,  received  the  Royal 
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Assent.    The  entry  in  the  r&te  book  in  thtt  yeuv  ae  nsj^tote  the  home 
now  occupied  by  the  defendant,  wm  ae  f ^Uoira  t 


KMBtfOf 

Oee^^ier. 


Aiqj  eb«<Urton. 


Nnmbtr 
of  Vote. 


Kmf  of 
Ownor. 


Robtrti. 


PMailyUwi  of 

Proper^ 


Naine  of 
hoiiiOy  of 


Sqnue. 


Rental,  or 
tatttal 


mm^i 


£4& 


wUehtke 
property  if 


iU. 


Barnstaple,  by  sect.  1  of  Schedole  (A.)  to  stat.  6  &  6  W.  4,  c.  76, 
has  two  wards. 

The  learned  Jadge  directed  a  Terdiot  for  the  plaintiff^  with  leave  to 
move  to  enter  a  verdict  for  the  defendant. 

*14B1  ^-Sfonto^ti^  Smith  now  moved  accordingly. — ^The  qualification 
-^  of  a  councillor  is  given  by  stat.  5  k  9  W.  4,  c.  .76,  s.  28 :  and 
die  part  bearing  on  the  present  question  is  that  wUoh  gives,  as  one  of 
the  qualifications  of  a  cotmciUor  in  a  bero0gb  divided  inter  fewer  than 
&ur  wards,  that  he  ^he  rated  to  the  relief  of  the  poor  in  such  borough 
upon  the  annual  value  of  not  kse  than  15L"  The  question  is,  what  is 
the  meaning  of  those  words.  The  Parochial  Assessment  Act,  6  kT 
W.  4,  c.  96,  where  the  form  of  assessment  contains  a  column  headed 
(<  rateable  value,"  did  not  pass  tilt  the  year  after  that  in  which  slat.  5 
&  6  W.  4,  c.  76,  passed,  and  cannot  therefere  aid  in  interpreting  it. 
Now  the  form  of  assessment  which  was  in  force  in  1885  gives  two 
columns,  one  of  the  <<  rental,  or  aMuat  value,"  the  other  of  the 
« amount  at  which  the  property  is  assessed."  The  present  rate^  if 
made  out  in  that  form,  would  give  152.  as  the  annual  vabie  of  the 
defendant's  house ;  and,  if  the  statute  refers  to  that  afunual  value,  the 
defendant  is  qualified.  It  would  narrow  the  franchise  if  the  words  in 
the  Act,  M  annual  value,"  are  to  be  cons^ued  as  equivalent  to  <«  the 
amount  at  which  the  property  is  assessed,"  which  in  the  form  of  rate 
then  in  force  formed  a  different  column. 

Lord  Campbell,  G.  J. — I  will  not,  in  construing  the  Act,  be  influ- 
enced by  considering  whether  the  construction  I  put  upon  it  will  make 
the  franchise  high  or  low  ;  but  solely  by  seeing  whether  it  declares  the 
intention  of  the  Legislature,  which  in  this  case  seems  to  me  clearly 
expressed.  The  intention  seems  to  me  to  be  that  the  value  of  the 
property  is  to  be  «the  annual  value"  <<upon"  which  the  councillor  is 
^^^,^-|  rated.  That  is  not  the  gross  ^estimated  value  of  the  property, 
^  but  the  value  on  whichj  after  making  the  proper  deductions,  the 
occupant  is  rated. 

CoLBRiDGB,  J.-^I  am  of  the  same  opinion.  The  words  of  the  Act, 
«  rated  to  the  relief  of  the  poor  in  such  borough  upon  the  annual  value 
of  not  less  than  15{.,"  seem  to  me  exactly  equivalent  to  saying  that  the 
premises  in  respect  of  which  he  is  rated  should  be  of  the  rateable  value 
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of  Dol  ksB  thsDL  15L    Thb  tvo  phraBes^  aora  iiaad  in  difierent  Acts ;  b 
m  botk  tke  mteatioii  of  the  Legislature  was  to  express  the  real  d 
valoe,  aftex  dedooting  ostgoiaggy  on  whieh  the  rate  is  assessed. 
WxBHXiCAiSy  J.y  omaearred.(a)  Role  refused. 


The  Churchwardens  and  Overseers  of  the  Parish  of  WENDBON  v. 
The  Churchwardens  and  Overseen  of  the  Parish  of  STTTHIANS. 
Nov.  8. 

W.  took  of  T.  pninStM  at  a  yearly  rent  of  1^  Il«.  M,,  entered  into  ocoapation  of  them,  and 
ereetad  Imfldiagfl  on  them  al  an  ezpenae  of  lew  than  8H  Aflerwaidf  T.  and  W.  eieented  ao 
Mentara  wifwriny  tlm^  in  winridainlinn  of  the  yearly  rent  reeerved*  and  of  tho  oevenantf 
on  dbe  part  of  W^  T.  gruited  and  leaaed  the  premiaei  to  W.,  in  ooneidenUion  of  haring  erected 
the  boOdingf  for  the  Joint  benefit  of  W.  and  the  leiiee  of  other  premieeir  habendnm  for  rao- 
BiMlft  Cems  of  dx  yean  till  fha  eaipifalien  of  96  yean,  if  three  peitona  naaed^  or  either  of 
theai,  ahaald  ap  long  lire,  and  for  three  yean  further. 

Held:  that  W.  did  not  gain  a  settlement  by  eitate,  by  oecapying  nnder  thia  leaie ;  for  that  no 
eoaeideiatiett  otherwiae  than  peeaniaiy  waa  ihomi  by  Che  foeta^  and  theieforey  tten  not  hnving 
been  SSI.  paid  for  the  puehaaOy  ataL  9  0. 1^  e.  7^  ay  fi^  waa  aypiioabley  and  prevented  a  aettle- 
Bcnt  from  being  gained. 

On  80ch  September,  1852,  an  order  of  justices  waa  made  for  the 
removal  <^  Ann  Reed,  widow  of  John  Eeed^  and  her  six  lawful  children, 
by  the  said  John  Seed,  "^firom  the  parish  of  Stithiana  to  the  r^^AQ 
parish  of  Wendron,  both  in  CornwalL  Notice  and  grounds  of  '- 
nppeal  having  been  served,  the-  folbwing  case  (in  substance)  was,  by 
consent,,  atnted  for  the  opinion  of  this  Ceort. 

Iff  or  abenfe  1 798,  WiUiaaa  Reed,  the  granoiather  of  the  said  John 
Bted  (pftoper  Ann  Eeed's  late  husband),  took  to  hold  and  occupy,  at  a 
rent  of  12.  Us.  6d.  per  annmn^  of  one  Thomas  Reed,  the  owner  of  the 
soil,  the  premises  afterwards  demised  to  him  the  said  W.  Reed  by 
indenture;  a  copy  of  which  is  hereinafter  contained,  situate  at  Culvenor 
in  the  said  parish  of  Wendron ;  and  on  which  he  subsequently  erected 
a  dwelling-houae  and  other  buildings,  but  did  not  expend  the  sum  of 
302.  thereon.  By  indenture,,  dated  28th  of  January,  1804,  the  said 
Ihomas  Reed  granted  to  th»  said  William  Reed  a  lease  of  the  before^ 
mentioned  premises.    The  material  parts  of  the  lease  were  as  follows, 

«^This  ioideniare,  made,"  &c,  <«  between  Thomas  Reed,  of,"  &c.,  <<of 
the  one  part,,  and  WiUiam.  Reed,  of"  &c,  ^  of  the  other  part,  wit- 
nesseth :  That^  for  and  in  censideratton  of  die  yearly  rent  hereinafter 
reserved,  as  alao  of  the  covenants,  provisoea,  and  agreements  herein- 
after expressed  and  contuned,  sad  on  die  part  of  the  said  Willian^ 
Reed,  his  executors,  administrators,  and  assignsi  to  be  observed  and  per* 
formed  and  kept,  he  the  said  Thomaa  Reed  hath  granted,  demised, 
kssed,  set,  and  to  £yrm  let,  and  by  these  ]^esents  doth  grant,,  demise,, 
ksse,  set,  and  to  farm'  let,  unto  the  said  W.  Reed,.  Us  executory 
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administrators,  and  assigns,  all  that  part  of  Cnlrenor  in  the  said  parish 
of  Wendron,  being  one-half  of  two  crofts  hereinafter  described,  for  and 
in  consideration  of  having  erected  a  dwelling-house,  and  one-half  of  a 
barn,  to  be  for  the  joint  benefit  of  the  other  part  demised,  leased,  and 
♦14Q1  ^^^  ^^  *John  Beed,  one-half  of  the  Colly  Croft  and  one-half  of 
-*  the  Great  Croft,  together  with,"  &c.,  (describing  more  parcels) : 
(( the  said  premises  is  now  in  the  possession,  holding,  and  occupation  of 
the  said  W.  Reed,  or  his  undertenants,  together  with  all  ways,"  &c. : 
(<  To  have  and  to  hold  all  and  singular  the  said  premises  unto  the  said 
W.  Reed,  his  executors,  administrators,  and  assigns,  from  the  25th  day 
of  March  next  ensuing  the  date  hereof,  for  and  during  the  term  of  six 
years,  and,  from  and  after  the  said  term  of  six  years,  for  a  further  term 
of  six  years ;  and  so,  from  six  years  to  six  years,  until  the  expiration 
of  ninety-six  years ;  and,  from  the  expiration  of  the  said  ninety-six 
years,  for  a  further  term  of  three  years,  fully  to  be  complete  and  ended, 
if  the  said  William  Reed,*'  his  wife,  and  son  David,  «or  either  of  them, 
shall  so  long  happen  to  live:  he  the  said  W.  Reed,  his  execotors, 
adminbtrators,  or  assigns,  yielding  and  paying  unto  the  said  T.  Reed, 
his  heirs  and  assigns,  the  yearly  rent  of  1{.  11«.  6(2.,"  quarterly,  "by 
even  and  equal  payments,  to  be  made  free  and  clear  of  and  from  all 
rates,  taxes,  &c.,  <<  either  parliamentary  or  parochial  ;*'  «<  repairing  also, 
and  well  and  safely  sustaining  and  keeping,  the  said  premises,  in  houses, 
hedges,"  &c.,  <<  during  the  terms  hereby  granted ;  and  the  same,  at  the 
end  or  other  sooner  determination  thereof,  shall  and  will  leave  and  yield 
up  unto  the  said  T.  Reed,  his  heirs  and  assigns."  Covenants  by  W. 
Reed  to  pay  rent,  repair,  yield  up  in  repair,  pay  rates,  taxes,  &c.,  and 
dress  and  manure :  proviso  for  entry  on  non-payment  of  rent  and  want 
of  sufficient  distress,  non-repair,  or  non-performance  of  covenants- 
Covenants  by  T.  Reed  for  quiet  enjoyment. 

*1501       ^^^  ^^^^  David  Reed  was  born  in  the  year  1792,  in  *the  said 
-'  parish  of  Stithians,  and  resided  with  his  father,  unemanoipated, 
until  he  was  married  to  Grace  Johns. 

The  property  was  not  of  the  annual  value  of  lOZ. ;  and  the  said 
William  Reed,  from  about  the  year  1798,  occupied  the  same,  and 
resided  thereon,  until  his  decease  in  the  year  1885.  The  said  William 
Reed  lefl  several  children,  bom  in  lawful  wedlock;  of  whom  David 
Reed,  the  father  of  the  said  John  Reed,  was  one.  The  said  David  Reed 
was  bom  in  the  said  parish  of  Stithians,  and  was  married  in  the  parish 
of  Wendron  to  one  Grace  Johns,  about  the  year  1815 ;  and,  a  few  weeks 
after  the  said  marriage,  the  said  John  Reed  was  bom.  Neither  the 
said  David  Reed  nor  the  said  John  Reed  did  any  act  to  gain  a  settle- 
ment in  their  own  right. 

The  opinion  of  the  Court  is  requested :  Whether  Ann  Reed  and  her 
six  children,  under  the  circumstances  aforesaid,  are  legally  settled  in 
the  parish  of  Wendron. 
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Patkley^  for  the  respondents. — ^The  grandfather,  William  Reed,  had 
I  sectlement  by  estate  in  Wendron.  No  stress  can  be  laid  on  the 
amount  expended  on  the  farm :  the  estate  gives  a  settlement,  not  by 
reason  of  its  yaloe,  but  because  it  came  to 'William  Beed  by  gift.  The 
lease  itself  is  a  beneficial  lease,  carved  out  of  the  fee,  as  is  commonly 
the  case  with  house  property  in  London.  It  will  be  said  that  no  settle- 
ment was  gained,  because,  by  stat.  9  G.  1,  e.  7,  s.  5,  it  is  enacted  that 
"DO  person  or  persons  shall  be  deemed,  adjudged,  or  taken,  to  acquire 
or  gain  any  settlement  in  any  parish  or  place,  for  or  by  virtue  of  any 
parchase  of  any  estate  or  interest  in  such  parish  or  place,  whereof  the 
consideration  for  such  purchase  doth  not  amount  to  the  sum  of  thirty 
pounds,  bonft  fide  paid,  for  any.  longer  or  ^further  time  than  r«i/-| 
saeh  person  or  persons  shall  inhabit  in  such  estate,  and  shall  ^ 
then  be  liable  to  be  removed  to  such  parish  or  place,  where  such  person 
or  persons  were  last  legally  settled,  before  the  said  purchase  and 
inhabitancy  therein.*'  But  in  Rex  v.  Marwood,  Bur.  S.  C.  386,  where 
the  estate,  not  being  bought  at  the  statutable  price,  was  given  in  con- 
sideration of  natural  love  and  affection,  it  was  held  that  this  enactment 
is  applicable,  not  to  the  case  of  a  gift,  but  only  to  that  of  a  purchase 
for  money.  And,  on  the  same  ground,  a  settlement  by  estate  was  held 
good  in  Rex  9.  Ashton  under  Hill,  Gald.  416,  where  the  grant  was  to 
D.,  his  heirs  and  assigns,  in  consideration  of  a  marriage  lately  solem- 
nized between  D.  and  the  grantor's  daughter,  and  for  the  natural  affec- 
tion of  the  grantor  to  D.  and  the  daughter,  and  also  in  consideration 
of  10«.  paid  by  D.,  "and  divers  other  good  causes  and  valuable  con- 
siderations ;"  and  the  habendum  was  to  D.  and  his  wife,  to  the  use  of 
B.,  his  wife,  their  heirs  and  assigns ;  and  there  was  evidence  that  no 
pecuniary  consideration  passed  in  fact.  In  Rex  v.  Ufton,  8  T.  R.  251, 
the  conveyance  was  to  the  son  of  the  grantor,  in  consideration  of 
natural  love  and  affection,  and  of  101.  paid  by  the  son :  and  this  was 
held  not  to  be  within  the  statute.  In  Rex  v.  Tarrant  Launceston,  Cald. 
209,  a  lease  for  ninety-nine  years,  determinable  after  three  lives,  was 
granted  upon  the  surrender  of  an  old  lease  for  ninety-nine  years,  also 
determinable  after  three  lives,  and  in  consideration  of  80«. :  that  also 
was  held  not  to  be  within  the  statute.  There  was  in  that  case  a  small 
rent  (2t.  6c(.)  reserved,  as  here.  [Lord  Campbell,  C.  J. — ^But  hdre 
we  have  no  consideration  of  natural  affection,  nor  any  other,  except 
*the  improvement  of  the  property ;  and  that  is  not  to  the  extent  r^^-^f-o 
of  30t]  If  the  improvement  had  been  of  any  value,  however  "• 
great,  it  would  not  have  taken  the  case  out  of  the  statute :  the  question 
is,  whether  the  statute  can  be  shown  to  apply  at  all ;  that  is,  whether 
this  is  a  pecuniary  purchase ;  if  not,  the  settlement  is  good.  [Erls, 
J.-*Stat.  18  k  14  C.  2,  c.  12,  s.  1,  gives  the  power  of  removing  such 
persons  as  ^me  to  settle  <<  in  any  tenement  under  the  yearly  value  of 
10{. :"  that  seems  therefore  to  have  been  the  limit  of  value  tfrighially 
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contemplated  as  confenring  a  settlement.]  That  cannot  be  applicable 
to  a  settlement  by  estate ;  if  it  were,  stat.  9  G.  1,  c.  7,  a.  5,  would  hsy9 
been  nnnecessarj ;  before  that  statnte  an  estate  of  any  valae  conferred 
a  settlement.  It  is  to  be  observed  that  stat.  9  G.  1»  c.  7,  s.  5«  leaves 
the  settlement  good  where  802.  has  been  paid^  and  makes  payment  to 
that  extent  necessary,  whatever  the  value.  There  is  no  requisite  is  to 
annual  value ;  and  therefore  no  argument  can  be  drawn  from  stat.  13  &  14 
^C.  2,  c.  12,  s.  ly  which  belongs  to  a  class  of  statutes  in  which  the  valo^ 
spoken  of  is  the  annual  value,  such  as  stat.  9  &  10  W.  8,  c.  11 ;  Bex  v.Croft, 
,8  B.  &  Aid.  171  (E.  C.  L.  B.  vol.  5).  No  argument  can  be  drawn  against 
,the  settlement,  in  the  present  case,  from  the  fact  that  improvements  made 
by  the  grantee  have  actuated  the  mind  of  the  grantor ;  they  may  con- 
stitute a  motive  for  the  gift ;  but  still  the  grant  is  a  gift,  not  a  sale  and 
purchase  for  money.  [Lord  Campbell,  C.  J.-r-Suppose  the  considera- 
tion to  be  that  there  shall  be  money  laid  out,  but  not  amounting  to  SOL] 
Where  such  a  consideration  is  prospective,  it  may  possibly  be  said  thai 
*1  'i^l  ^^  ^  ^^^  form  of  a  pecuniary  ^consideration.  But  here  the 
-'  expenditure  was  made  before  the  conveyance ;  the  grantor  was 
under  no  obligation  to  convey,  and  would  have  had  the  benefit  of  the 
expenditure  if  he  had  not  granted.  [Golbbidge,  J.— I  do  not  see  that 
we  have  here  the  means  of  inferring  that  the  lease  was  beneficial.  Erle, 
J. — An  exception  has  been  engrafted  on  stat.  13  &  14  C.  2,  c.  12,  b.  1, 
where  the  tenement  is  not  taken  of  a  landlord :  are  you  within  the  ezcepf 
tion  ?]  That  was  clearly  so  understood  in  Begina  v.  St.  Giles  in  the 
Fields,  2  Q.  B.  446  (E.  C.  L.  B.  vol.  42),  where  the  Court  held  that  the 
purchaser  of  a  leasehold  interest  of  ninety-four  years,  subject  to  a  rent 
of  150  guineas,  had  lost  his  settlement  only  by  a  removal  to  a  distance 
of  ten  miles,  under  stat.  4  &  5  W.  4,  c.  76,  s.  68.  In  Bex  v.  Lydlinch, 
'4  B.  &  Ad.  150  (E.  C.  L.  B.  vol.  24),  a  lease  was  granted  at  a  nominal 
fine,  in  consideration  of  the  surrender  of  an  old  lease  and  a  covenant  to 
rebuild ;  and  that  was  held  to  give  a  settlement,  and  not  to  be  a  po^ 
.chase  within  stat.  .9  G.  1,  c.  7,  s.  5.  In  Bex  v.  Cheadle,  8  B.  &  Ad. 
)383  (E.  C.  L.  B.  vol.  28),  evidence  was  admitted  to  show  that  a  convey- 
ance, appearing  on  the  face  of  it  to  be  for  a  pecuniary  consideration, 
was  in  fact  a  gift. 

Montague  Smithy  contr^ — The  argument  on  the  other  side  rests  on 
the  assumption  that  this  conveyance  was  a  gift :  but  the  assumption  is 
unsupported,  and  is  indeed  contradicted,  so  far  as  anything  appears  from 
the  deed.  A  consideration,  not  being  c!ie  of  natural  affection,  nor 
indeed  of  intention  to  benefit  at  all,  is  expressed  in  the  ordinary  language 
pf  conveyancing.  But  it  is  enough  to  say  that  the  respondents  are  to 
establish  a  settlement  affirmatively ;  and,  to  do  this,  they  must  show  a 

*1541  ^^^^^^7^^^^  ^7  ^V  ^f  8^  *  ^^7  other  conveyance  is  a  par* 
-'  chase,  and  falls  within  stat.  9  G.  1,  c.  7,  s.  5 ;  Bex  v.  Warbling* 
toui  1  T.  B.  241. 


4  ELLIS  ft  BLACKBURN.    Q.  B. 


154 


[n65 


PaMtjfjin  reply.— This  is  a  gift:  the  indttceme&t  actuating  the 
gi?er  seems  to  have  been  the  fact  that  the  donee  had  increased  the 
TalaSi  not  only  of  the  half  which  be  occupied  himself,  bat  of  the  other 
half  also.  [CoLEBiDaBy  J. — ^That  looks  rather  like  a  contract.]  T^e 
same  might  hsTO  been  said  in  Bex  v.  Lydlincb,  where  the  Conrt  con- 
sidered that  no  part  of  the  consideration  was  pecuniary.  And  there 
the  rebuilding  was  prospective : .  here  the  improvement  was  past  and 
^ouU  not  enter  into  the  contract  at  all.  The  beneficial  interest  suffi- 
ciently appears.:  the  lease  might  have  beea  sold  by  the  lessee,  and 
money  would  have  been  given  for  his  interest*  It  is  not  necessary  that 
eases  on  the  question  of  removal  should  be  drawn  with  the  strictness 
required  in  a  special  verdict.  -      ■      - 

Lord  Campbell,  C.  J. — There  can  be  a  settlement  here  on  the  sup- 
poiition,  only,  that  this  conveyance  was  a  gift :  and  that  must  be  shown 
by  those  who  would  establish  the  settlement.  We  have  nothing  from 
which  we  can  see  this.  Ko  consideration  is  proved  to  us,  except  that 
which  appears  on  the  face  of  the  lease.  The  statute  9  G.  1,  c.  7,  s.  5, 
may  not  be  applicable  where  the  consideration  is  in  part  natural  love 
and  affection ;  but  it  must  apply,  unless  there  be  some  consideration 
beyond  what  is  merely  pecuniary.  Here  there  is  nothing  to  show  more 
than  a  pure  purchase.  '^'It  is  not  said  that  the  improvement 
was  done  voluntarily  by  the  tenant,  nor  that  it  was  done  for  the 
landlord,  nor  that  the  motive  actuating  the  landlord  was  gratitude,  nor 
that  he  was  conferring  any  favour  upon  the  taker.  We  can  find  nothing 
bat  a  quid  pro  quo,  an  adequate  pecuniary  consideration.  Therefore, 
as  there  is  not  money  paid  to  the  amount  of  SOL,  the  statute  applies, 
and  no  settlement  is  gained. 

CoLEBiDaB,  J. — I  am  of  the  same  opinion.  The  case  is  sufficiently 
clear  if  we  look  only  at  the  facts  stated.  A  settlement  by  estate  is  set 
up.  It  is  not  said  that  this  estate  came  by  descent :  nor  is  it  relied 
upon  as  an  estate  by  purchase ;  for  then  the  statute  would  be  applicable. 
It  is  therefore  said  to  be  acquired  by  gift.  But  how  is  this  made  out  7 
A  lease  is  ^ven  for  ninety-nine  years,  determinable  upon  lives,  at  a 
rent  of  II.  lit.  M. ;  and  the  consideration  is  the  rent  reserved,  and  the 
covenants  of  the  lessee,  and  the  buildings  erected  by  the  lessee  to  be 
used  by  himself  and  the  lessee  of  other  premises.  These  are  all  the 
facts:  there  is  no  statement  that  this  is  a  gift ;  nor  can  we  draw  such 
an  inference.  Whether  a  case  is  stated  as  between  parties  to  a  civil 
proceeding,  or  from  sessions,  we  can  act  only  upon  what  we  find  stated. 

WiontMAir,  J. — I  am  of  the  same  opinion.  It  does  not  necessarily 
appear  that  this  was  a  gift ;  and,  as  the  facts  stop  short  of  this,  the 
Btatute  applies. 

Erlb,  J. — I  am  unable  to  perceive  that  a  settlement  was  gained  ^n 
this  case.    Prima  fadey  this  is  a  coming  to  settle  upon  a  tenement  of 
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^y  .^^  less  yearly  yalue  than  10{.  '^'Is  it  then  brought  within  any  excep- 
-'  tion  ?  If  it  is  an  estate  acquired  by  purchase,  the  price  paid 
must  be  80f.,  to  create  a  settlement.  If  it  was  given  in  consideration 
of  natural  lore  and  affection,  that  would  be  unnecessary;  but  of  this 
there  is  no  indication.  I  see  nothing  but  pecuniary  consideratioD. 
There  may  hare  been  a  motive  of  gratitude  acting  iipon  the  mind  of 
the  landlord,  when  he  looked  back  at  what  had  been  done ;  but,  eTen  if 
this  were  so,  I  know  of  no  authority  to  show  that  this  would  bring  tiie 
case  within  the  exception.  Judgment  for  the  appellants. 


PURCHAS  and  The  CAMBRIDGE  PHILOSOPHICAL  SOCIETY 
V.  The  Churchwardens  and  Overseers  of  the  Parish  of  The  HOLY 
SEPULCHRE.    Nov.%. 

In  ordtr  to  tntitl«  •  ■odt ty  to  exemption  firom  ratee  bj  Tirtoe  of  etat  SAT  Viet  «.  36, 1. 1,  u 
being  "insiitoted  for  purposes  of  soienoe,  literatore,  or  the  floe  arts  ezelaaiTely,''  the  parpostf 
to  which  the  Boeiet;f  is  applied  at  the  time  when  the  rate  ii  made  most  be  sveh  as  described  in 
the  itatate  t  St  is  not  enongh  that  Its  original  purposes  shonld  hare  been  sneh. 

The  Cambridge  Philosophical  Society  was  incorporated  bj  Royal  charter  for  the  piirpoN,u 
appeared  by  the  recital  in  the  charter,  of  promoting  phibsophy  and  nataral  history.  The  So- 
ciety occnpled  premises,  partly  for  a  moseom,  partly  for  the  restdenee  of  the  ewator,  partlj  for 
the  meetings  of  the  Society  and  its  cooneil,  and  partly  for  a  reading-room :  the  libraiy  wu 
contained,  partly  in  the  coancil-room,  and  partly  in  the  reading-room ;  aboot  eight-nintbi  ««• 
sisted  of  soientille  works :  in  the  reading-room  Were  periodicals,  seiantifle  or  other ;  and  dai^i 
weekly,  and  monthly  newspapers.  The  foUows  snbseribed  one  gninea  per  amram,  or  peid  • 
eomposition :  besides  this,  resident  fellows  were  necessarily  members  of  the  reading-room,  asd 
sobscribed  to  it  1^  6«.  per  amlum :  non-reeident  fellows  had  the  use  of  the  readiBg-reosi,  when 
Tisiting  Cambridge,  without  payment  Meetings  of  the  Boeiety  were  held,  from  nine  to  tvtlrs 
times  in  the  year,  for  scientific  commanications  and  disoossions :  the  Society  pnbliihed  trus- 
actioDS  from  time  to  time :  the  reading-room  was  open  erery  week  day  from  8  a.  m.  to  11  r.M> 
The  ftanda  were  priaoipally  made  up  by  the  snbseiiptiona.  The  ezpeoditnre  aaomted  to  SM(. 
7f.  lltf.,  of  which  the  largest  item,  except  the  curator's  salary,  4c.,  was  75f.  14«.  Id.  for  nevi- 
papers. 

Held:  that  the  Society  was  not  ezclusirdy,  or  even  principally,  fbr  purposes  of  sdenoa^  aad  wu 
rateable  in  respect  of  every  part  of  the  premises  which  it  occupied. 

Notice  having  been  given  of  appeal  against  a  rate  for  the  poor  of 
^^  ....  the  Parish  of  The  H0I7  Sepulchre  *in  the  bdrongh  of  Cambridge, 
^  a  case  was  stated,  by  consent  and  by  tilie  order  of  Coleridge,  J., 
under  stat.  12  &  18  Yict.  c.  45,  s.  11,  which  was  sabetantially  as  fol- 
lows. 

The  Cambridge  Philosophical  Society  was  originally  established  in 
1819,  for  the  promotion  of  Philosophy  and  Natural  History. 

By  charter  of  3  W.  4,  dated  6th  August,  1882^  the  Society  was 
incorporated  by  the  name  and  style  of  The  Cambridge  Philosophical 
Society;  which  charter  was  afterwards,  on  6th  November,  1882,  accepted 
by  the  Society.    A  copy  accompanied  the  case. 

The  charter  recited  that  Adam  Sedgwick,  clerk,  master  of  arts^  fellow 
of  Trinity  College,  and  Woodwardian  Professor,  ii^  the  University  of 
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Otmbridge,  (<  lias  by  his  petition  hmnUy  represebted  onto  Us  that  hOi 
together  with  othera  of  oar  loyal  aahjects,  graduates  of  the  said  Uni- 
Tereity,  did,  in  the  year  1819,  form  themaelTes  into  a  society  for  the 
promouon  of  philosophy  and  natural  history,  and  have  subscribed  and 
collected  considerable  soma  of  money  for  such  purposes,  and  faaie  also 
eollected  and  become  possessed  of  a  valoable  library  and  various  coUeo* 
tioDfl  in  natural  histwy,  and  other  property  to  a. considerable  amount, 
and  hsTo  also  been,  and  continne  to  be,  actively  employed  in  the  pro- 
notion  of  philosophical  and  natural  knowledge,  among  the  graduates 
of  the  laid  University,  by  offering  encouragement  for  original  research, 
and  especially  by  the  publication  of  volnmes  of  transaetions  composed 
of  original  memoirs  read  before  the  Society :  and  whereas  the  said 
petitioner,  believing  that  the  well-being  and  usefulness  of  the  said^ 
Society  would  be  most  materially  promoted  by  obtaining  a  charter  of 
incorporation,  hath  therefore,  on  *behalf  of  himself  and  other  |.^«  .^ 
feUowe  of  the  said  Society,  most  humbly  prayed  that  We  urould  ^ 
be  pleased  to  grant  a  Boyal  Charter  for  incorporating  into  a  society  the 
serend  persons  who  have  already  become  follows,  or  who  may  at  any 
time  hereafter  become  fellows,  thereof,  subject  to  such  regulations  and 
restrieUsns  as  to  Us  may  seem  good  and  expediient :  Know  ye  that  We, 
being  desirous  of  encouraging  a  design  so  laudable,  have,  of  Our  especial 
gnee,  oertsin  knowledge,  and  mere  motion,  willed,  granted,  and  ordained, 
and  do,  by  these  presents,  for  Us,  Our  heirs  and  successors,  will,  grant, 
and  ordain  :'*  the  diarter  then  incorporated  the  Society,  giving  (among 
other  things)  power  to  make  by-laws,  to  revoke  them,  and  to  make  neir. 
ones.  .... 

About  the  time  when  this  charter  was  accepted,  the  Society  took  of 
the  Master  and  fellows  of  Saint  John's  College,  Cambridge,  a  lease  of 
a  mesaaage  sitoate  at  All  Saints'  Passage  in  the  parish  of  The  Holy 
Sepulchre  in  the- borough  of  Cambridge,  at. the  annual  rent  of  202.: 
which  messuage  the  Society  pulled  down,  and,  on  its  site,  erected  the 
hoQse  which  the  Society  for  and  during  the  last  nineteen  years  and 
upwards  have,  by  their  curator  or  officer  and  otherwise,  exclusively  used 
and  occupied. 

This  house  ^hereinafter  described  as  ««the  house"  or  «<  the  said  house") 
eonaiats  of  a  nrst  floor,  ground  floor,  and  basement,  and  is  the  house  in 
respect  of  which  William  Purchas  and  the  Society  have  been  rated  at 
the  sum  of  62.  6s.  Sd.  (being  lOd.  in  the  pound  on  1611. 10s«),  in  a  rate 
for  the  relief  of  the  poor,  and  other  puf^poses,  made  on  28th  October, 
18o2.  Against  which  said  rate  th^  j»aid  W.  Purchas  and  the  Society 
have  appealed  to  the  Quarter  Sessions  of  the  borough  of  Cambridge. 

^The  first  floor  of  the  house  consists  of  two  rooms,  lighted  p^^i^^ 
&om  above,  in  one  of  which  the  meetings  of  the  Society  are  '- 
held;  the  other  is  a  mtis^nm  of  natural  history,  containing  the  greater^ 
pttt  of  the  Society's  collection  of  specimens  illustrative  of  natural 
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history.  Of  the  ground  floor,  three-finkrthB  are  od^pi^  hy  the  conncil-.i 
room  and  reading-room  of  the  Sooiety,'  being  two  rooms  of  abont  eqoal 
stBe.  The  remaining  fourth  is  occupied  by  the  aittuig-room  and  bed- 
room of  the  curator  of  the  Society.  Of'  the  baaement,  one-balf  is 
d6¥0ted  to  purposes  connected  with  the  muaeum  of  natural .  history ; 
the  other  half  is  in  the  occupation  of  Hhe  curator  or  oflicw  of  the 
Society,  whose  duty  is  to  take  care  of  the  house  and  of  the  property 
of  the  Society  therein  contained,  and  who  is  subject  to  certain  regula- 
tions (a  copy  whereof  accompanied  the  case,  but  on  which  nothing  in; 
the  argument  turned);  and  who,  aa  remuneration  for  his  ser?ice8, 
receives  from  the  Society  an  annual  salary,  and  also  ia  allowed  the 
privilege  of  occupying,  rent-free,  such  parts  of  the  house  as  ire  apprcv 
p^riated  to  his  use. 

'^William  Purchas  now  is,  and  when  the  sud  rate  was  made  and  for 
sixteen  months  previously,  was,  the  curator  of  the  Society,  and  in  thit 
capacity  resided  in  and  occupied  and  used  such  parts  as  in  that  b^bdf 
ifbove  mentioned  of  the  house. 

The  library  of  the  Society  consists  of  works  in  various  dep&rtments 
of  science,  about  one-ninth  of  the  whole  being  of  a  different  diaracter. 
It  is  contained  partly  in  the  council-room,  and  partly  in  the  reading- 
i^om  already  mentioned. 

(  If  the  sum  at  which  Purchas  and  the  Society  are  rated  in  the  ssme 
*t({Cf{  '^^^'  namely  1511. 10s.,  were  "^apportioned  according  to  the  rela- 
-"  tive  annual  values  of  the  different  parts  of  the  premises,  the  fol- 
lowing would  be  a  fair  and  equitable  division  thereof;  namely : 

Readbg-Room £8T  10    0 

Residential  parts  of  the  premises,  being  those  parts 
occupied  and  used  by  the  curator        .        .        •        26  10    0 
'  Part  devoted  exclusively  to  the  scientific  purposes 

of  the  Society 8T  10    0 


£151  10    0 


After  the  Society  was  incorporated  as  aforesaid,  and  before  7l)i 
August,  1848,  certain  by-laws  were  made,  under  the  said  charter,  for 
the  regulation  of  the  Society,  copies  whereof  accompanied  the  case. 
>   That  part  of  the  said  by-laws  which  relates  to  the  funds  of  the  Society 
was  and  is  as  follows : 

'  <<  Section  lY.    Of  the  funds  of  the  Society. 

<\  1.  The  annual  subscription  of  each  member  shall  be  one  guinea,  and 

shall  be  due  on  the  Ist  of  January  in  every  year. 
4<2.  Every  fellow,  previous  to  admission,  shidl  pay  one  guinea,  and 

also  the  subscription  for  the  current  year. 
«<  8.  Any  fellow  or  fellow  elect  may  compound  for  all  annual  aubscrip-' 
*■'     tions  on  paying  ten  guineas/'  '  . ; 
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Sect.  VL 1.  provided  that  the  meetings  of  the  Society  should  be  held 
on  Mimdays,  onee  in  every  fortnight  daring  full  Term :  and  sect.  YII. 
provided  that  the  annual  general  meeting  should  take  place  on  6th' 
Korember,  unless  that  day  should  be  a  Sunday,  and,  in  that  case,  on 
the  day  following. 

*  *In  addition  to  the  said  by-laws,  certain  separate  and  distinct  r«ig^ 
regalations  of,  and  applicable  exclusively  to,  the  reiiding-rbom  ^ 
of  the  Sodety  (which  are  hereinafter  described  as  <<  the  reading-room 
regulations,'*  or  <<  the  sidd  reading-room  reguUtions**),  were  made  by  the 
Society  before  7th  August,  1848.  A  copy  accompanied  the  case :  the 
effect  of  the  material  parts  will  be  found  hereafter  stated  in  the  body  of 
die  esse. 

'  On  Ttfa  August,  1848,  the  Society  caused  three  copies  of  the  said  by- 
Uwii  snd  reading-room  regulations,  signed  by  the  then  president  apd 
ihree  members  of  the  then  council  of  the  Society,  and  countersigned  by 
fhe  then  Secretary  of  the  Society,  to  be  submitted  to  the  barrister 
appointed  to  certify  the  rules  of  Friendly  societijos,  in  England,  Wales^ 
sad  Berwick  upon  Tweed :  who,  on  14th  September  next  following,  gave 
bis  certificate  on  each  of  the  said  copies,  that  thjp  Society  was  entitled' 
io  the  benefit  of  stat.  6  ft  7  Vict.  c.  86«  One  of  the  copies,  when  so 
certified,  waa  returned  to  the  Society ;  another  was  retained  by  the  said 
birrister ;  and  the  other  ^as  transmitted  to  the  clerk  of  the  peace  for 
&e  borough  of  Cambridge,  being  the  borough  in  which  the  said  house 
yhiB  and  is  sitnated.  The  last-mentioned  copy  of  the  by-laws  and  read- 
ing-room regulations  was,  by  the  said  clerk  of  the  peace,  on  16th  Octo- 
l)er,  1848,  laid  before  the  Recorder  of  the  said  borough,  at  the  General 
Quarter  Sessions  for  the  said  borough,  held  next  after  the  time  when 
tbe  same  copy  was  certified  and  transmitted  to  the  clerk  of  the  p^ace. 
The  Recorder  then  made  an  order,  « that  the  laws  and  by-laws  of  The 
Ouabridge  Philosophical  Society,  established  November  18, 1819,  for 
the  porpose  of  promoting  scientific  inquiries,  and  facilitating  the  commu- 
Udeation  of  facts  connected  with  *the  advancement  of  philosophy  r^igo- 
and  natural  hbtory,  be  filed  amongst  the  proceedings  of  this  '- 
Coort,  and  that  they  be  allowed  and  confirmed  under  6  &  7  Vict.  c. 
86,s,2." 

In  pursuance  of  which  order,  the  last-mentioned  copy  of  the  said 
by-laws  and  reading-room  regidationis  was;  to  wit,  on  16th  October,  1848, 
filed  with  the  rolls'of  the  sessions  cf  the  peao3  of  the  borough. 

On  6th  November,  1848,  aff  additional  reading-room  regulation  of  the 
Sodety  was  made ;  which  waa  aa  foillows  t        ' 

^  That  the  annual  aubscriptionr  of  resident  fellows  to  the  reading- 
roobi  shall  be  increased  by  St,  a  year." 

On  80th  May,  1846,  an  additional  by-law  of  the  Society  was  made 
ttder  the. charter;  which  waa  aa  follows : 

**4.  The  Society  shall  not  make  any  dividend,  gift,  divbion,  o^  bonus' 
in  money  unto  or  amongst  any  of  its  members/' 
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And,  on  15th  March,  1847,  the  Society  caused  three  copies  of  the 
said  additional  by-law,  signed  by  tbe  then  president  and  three  meniben 
of  the  then  council  of  the  Society,  and  countersigned  by  the  then  secre- 
tary of  the  Society,  to  be  sent  to  the  barrister ;  who,  on  15th  March, 
1847,  gave  his  certificate,  on  each  of  the  last-mentioned  three  cities, 
that  the  additional  rule  was  in  conformity  with  the  provisions  of  stat. 
6  &  7  Vict.  c.  86.  One  of  the  last-mentioned  eopies,  when  so  certified, 
was  returned  to  the  Society ;  another  of  them  was^  by  the  barcister, 
transmitted  to  the  clerk  of  the  peace  for  the  said  borough  of  Cambridge, 
and  was  by  him,  on  5th  April,  1847,  laid  before  the  Recorder  at  the 
(xeneral  Quarter  Sessions  held  next  after  the  time  when  the  said  copy 
was  certified  and  transmitted;  and,  by  order  of  Sessions,  was,  oa 
4>1fi^1  *^^^  April,  1847,  filed  amongst  the  proeeedingB  of  the  Court, 
-'  and  was  allowed  and  confirmed. 

The  result  of  the  said  by-laws,  reading-room  regulations,  and  addi* 
tional  reading-room  regulations,  so  far  as  they  relate  to  fellows  of  the 
Society  who  have  not  compounded  or  become  members  for  life  by  pay- 
ing ten  guineas,  is,  and  at  the  time  of  making  the  said  rate  or  aascsa- 
ment  was : 

That  non-resident  fellows  of  the  Society,  not  being  members  of  the 
reading-room,  pay  to  the  Society  only  an  manual  subscription  of  one 
guinea  each.(a) 

But  resident  fellows  of  the  Society,  all  of  whom  elected  since  the 
1st  of  January,  1822,  are  by  the  regulations  necessarily  members  of 
the  reading-room,  pay  to  the  Society  three  several  subscriptions  (that 
is  to  say):  An  annual  subscription  of  one  guinea  as  fellows  of  the 
Society,  which  they  pay  in  pursuance  of  the  by-laws  of  the  Society; 
And,  as  members  of  the  reading-room,  two  annual  subscriptions :  vix. 
1st.  An  annual  subscription  of  one  guinea  in  pursuance  of  the  said 
reading-room  regulations ;  2dly.  An  annual  subscription  of  5a.  in  pur- 
suance of  the  said  additional  reading-room  regulation. 

The  Society,  from  the  time  of  its  incprporation,  has  been  supported 
by  funds  arising  as  mentioned  in  the  abstract  of  the  receipts  and  dis* 
bursements  which  accompanied  the  case. 

The  Receipts  for  1852  appeared,  by  the  abstract,  to  be  as  follows. 

£    a.    d. 

Arrears  of  subscriptions       •        •        •        •        •        114  10    0 

Subscriptions  to  Society      .        •        •        •        •        120  15    0 

Subscriptions  to  Reading-Room    •        .        •        •        158  12    0 

J  Sale  of  Transactions 19    1  10 

Moiety  arising  from  sale  of  old  newapapers  •        •  8    5    6. 

(a)  By  rdgalation  15,  «  Non-rdrident  fallovi  of  tb«  Sooiily,  wlita  visiliaf  GMMdg*,  iteD  W 
ipftitled  (0  the  me  of  Ihe  rMding^ioois.*' 
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Moiety  of  Library  fines       •        •        • 
Cambridge  Antiquarian  Society  for  expense  of 
gas  at  their  meetings      .        •        •        •         • 


£    «. 

d. 

0  14 

9 

1    1 

0 

428  10 

1 

And  the  Disbnrsements  (exclusive  oi  repaymjsnt  of  debt)  for  1852 

tppeared  by  the  same  abstract  to  be  as  follows* 

Interest  of  money  borrowed         •        •        •        .  68  19  6 

Beat 19    8  4 

Taxes         •        .        .        .     '  .        .  .     .        «  7  16  6 

Insurance 4    7  6 

Curator's  salary,  fte. 76    9  2 

(a)Coals 16  10  0 

(a)6as  and  gas-fittings    .        .        •        •        .        •  12    4  6 

Printing 5  14  0 

(a)BookBelIer 82    9  1 

Bookbinder 0    6  4 

(s)New8papeni 75  14  7 

Bepairs  and  tradesmen's  bills      •        •        •        •  45    9  5 


865    7  11 


The  funds  of  the  Society  consist  principally  of  the  Tolantary  contri- 
bations  of  the  meaberS|  that  is,  the  several  annual  subscriptions  before 
nentioned,  and  sums  of  ten  guineas  paid  by  parties  compounding  or 
becoming  fellows  or  members  for  life. 

*The  Society  has  not  made,  and  since  the  making,  certifying,  rn^-tAi 
snd  filing  of  the  said  additional  by-law  made  on  80th  May,  1646,  '- 
eonld  not  lawfully  make,  any  dividend,  gift,  division,  or  bonus  in  money 
unto  or  amongst  any  of  its  members. 

The  Society  has,  fbr  the  reading  of  papers  on  philosophical  subjectSi 
snd  for  scientific  commnnications  and  discussions  at  which  persons  not 
members  were  s^mitted  on  the  introduction  of  members,  continued,  from 
the  time  when  the  house  was  fit  for  use  to  the  present  time,  being  a 
period  of  upwards  of  nineteen  years,  to  hold  periodical  scientific  meet* 
ings  in  the  room  in  that  behalf  appointed  in  the  house  of  the  Society ; 
which  meetings  have  not  been  less  than  nine  in  each  year,  nor  more 
than  twelve  in  any  one  year. 

The  Society  has  from  time  to  time  puUished  transactions,  com- 
mencing with  the  year  1820,  send  continuing  down  to  the  present  time. 
They  consist  exclusively  of  papers  on  scientific  subjects,  written,  with 
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yery  few  exceptions,  by  members  of  the  Society.  They  now  fill  eight 
quarto  Tolumes,  and  twtHthirds  of'  a  ninth  tolnme.  Copies  of  these 
transactions  are  presented,  on  pubHcatton^  to  scientific  societies  or  invi- 
tations in  Great  Britain  and  Ireland  and  abroad.  (A  schedule  of  these 
societies,  ftc*,  accompanied  the  case.)  Most  of  those  bodies  publish 
transactions,  and  present  them  in  return  to  the  Society. 
^  The  reading-room,  in  pursuance  of  No.  4  of  the  reading-room  repila- 
tions,  ever  since  those  regulations  were  made,  has  been,  and  still  is, 
open  every  week  day  from  8  o'clock  in  the  morning  till  11  o'clock  at' 
night.  A  list  or  schedule  of  newspapers  and  periodical  publications, 
which  now  are,  and  for  three  years  'last  past  have  been,  taken  in  by  tlie 
*1661  S<><^i^^7»  <^^  provided  in  thcr  *reading-room  Ibr  the  use  of  those 
^  fellows  of  the  Society  who  also  were  members  of  the  reading* 
room,  accompanied*  the  case.  '  The  list  was  as  follows. 


Magasmu  tmd  tdker  PariodioaU. 

£dinbargh  Renew. 

Quarterlj  Review. 

English  Review. 

Westminiter  Reriew.  ^ 

New  Monthly  Magaiiiie. 

Daltmn  UniTenity  Magume. 

Bladkwood't  Sdinborgh  Magaiine. 

lieebaoict'  Magaiine. 

Fraier't  Magaiine. 

United  Senioe  Journal. 

Annalt  of  Nataral  Uistoiy. 

Ildinburgh  New  Philoeophioal  Jonraal. 

Philoeophical  Magaiine  and  Annals  of 

Philosophy. 
Journal  of  the  Chemical  Society. 
Scientific  Memoirs. 
ArohsBologioal  Joomal. 
Royal  Asiatic  Journal. 
Annales  de  Chymie  et  de  Physique. 
Annales  des  Sciences  Naturelles. 
L'Institat 
(loyal  Blue  Book. 
Royal  Kalendar. 

Cambridge  University  Calendar: 
Oxford  University  Calendar. 
Durham  University  Calendar. 
Belfast  University  Calendar. 
Clergy  List 

*lft71      "^^^  Court  to  be  at  liberty  to  draw  such  inferences  and  make 

-"  snch  presumptions  as  a  jnry  might  have  drawn  and  made  if  the 

filcts  stated  in  this  case  had  been  proved  before  them  upon  the  trial  of 

an  issue  at  Nisi  Frius. 


The  times  (4  copies  in  full  term ;  3  copiea 

in  vacatibn). 
The  Morning  Chronicle. 
The  Morning  Herald. 
The  Morning  Post 
The  Daily  News. 
The  Obbe. 
TheStudard. 


JMdif  Newptiq^t, 


John  Bull. 

Bzaminer. 

The  AthepsBum. 

The  Railway  Times. 

The  Literaiy  Qaiette. 

The  Cambridge  Chronicle. 

The  Cambridge  Independent 


MMkly  Newgpapen. 


The  Soclesiastioal  Oaiette. 
The  Educational  Times. 


#*  •• 


4  tiLUB  ft  BLACKBUBN^   Q.  B;  167 

'  !nie  question  for  the  eonsideratioii  i>f  the  Coort  was  stated  to  bet 
Whether  Wniiam  Pnrchas  and  the  Society,  or  either  of  them,  were  liable 
to  be  rated  or  assessed  in  the  said  rate  iii  respect  of  or  for  the  occapa- 
tbn  of  the  house,  or  any  part  or  j[>arts  thereof.  - 
'  If  the  Oourt  shall  be  of  opinion  that  either  of  them  were  liable  to  be 
rated  or  assessed  in  respect  of  or  for  the  occupation  of  the  whole  house, 
then  the  appeal  to  be  dismissed^  and  the  Court  of  Quarter  Sessions 
Ihall  and  may  adjudge  acoordbgly ;  and  the  appellants  shall  pay  to  the 
respondents  802.  for  costs. 

^  If  this  Court  shall  be  of  opinion  that  Purchas  and  the  Society,  or 
fieither  of  them,  were  liable  to  be  rated  or  assessed  in  respect  of  or  for 
the  occupiation  of  any  part  of  the  iuiid  house,  then  the  appeal  is  to  be 
allowed,  and  the  Court  of  Quarter  Sessions  shall  and  may  adjudge 
Accordingly;  and  the  respondents  ishall  pay  to  the  appellants  801.  for 
costs. 

'  If  tins  Court  shall  be  of  opinion  that  William  Purchas  and  the 
Society,  or  either  of  them,  were  liable  to  be  rated  or  assessed  in  respect 
df  or  for  the  occupation  of  part  only  of  the  house,  then  the  rate  is  to 
tie.  amended  according  to  such  directions  as  this  Court  may  be  pleased 
to  gi?e :  and  the  Court  of  Quarter  Sessions  shall  and  may  adjudge 
sccordmgly :  and  each  of  the  parties  to  the  appeal  shall  pay  their  own 
erats. 

WaUoHj  for  the  respondents. — ^The  Society  is  not  ^entitled  to  r«^/.g 
exemption  under  stat.  6  ft  7  Vict.  c.  86,  s.  1.  It  was  origmally  ^ 
mstitttted,  perhaps  ezclusiyely,  <«for  purposes  of  science :"  this  may  be 
collected  from  the  charter.  But  the  premises  are  not  exclusively  occu- 
pied for  such  purposes ;  and  therefore  the  case  falls  within  the  principle 
of  Porris  v.  Traill,  8  Exch.  844.f  Hie  case  is  indeed  almost  identical 
with  Russell  Institution  v.  Vestry  of  St.  Giles,  8  E.  ft  B.  416  (E.  C.  L. 
B.Tol.  77).  In  that  case  the  counsel  attempting  to  support  the  exemp- 
tion illustrates  the  claim  of  the  society  then  in  question  by  the  instance 
of  The  Cambridge  Philosophical  Society,  assuming,  apparently,  that  in 
the  latter  case  the  exemption  was  indisputable.  But  the  judgment  of 
the  Gomrt,  disallowing  the  exemption  there,  applies  in  terms  to  the  pre- 
sent case.  Whether  a  society  be  instituted  for  the  purposes  of  science 
exclusively  must  be  determined  by  the  purpose  to  which  the  institution 
u  put  at  the  time  of  making  the  rate.  In  Purvis  v.  Traill,  Parke,  B., 
Bays :  uThe  term  <  institution'  does  not  mean  merely  the  original  insti- 
tution on  the  first  establishment  of  a  society,  since  that  may  be  altered, 
ts  many  institutions  have  been,  but  the  purposes  to  which  it  is  applied 
at  the  present  time."  Now,  whatever  the  original  purpose  of  The 
Cambridge  Philosophical  Society  may  have  been,  it  now  has  to  a  great 
extent,  indeed  principally^  in  view  the  acquisition  of  information  on  the 
current  news  of  the  day :  and  it  thus  is  brought  exactly  into  the  predi-J 
cement  of  the  Bussell  Institution. -.  Be^^na  v;CkuikeU>  16  Q«  B.472 


168  PURGHlfi  «.  HOLT  EfiPULGHRB.    U.  T.  1854. 


(£.  C.  L.  R.  vol.  71),  and  Regma  v.  Brandt,  16  Q«  B.  462,  are  also 
strong  authorities  against  the  appellants.  A  second  4)ne8tion  is,  whether 
the  exemption  can  be  supported  for  a  part  of  the  premises.  But  the 
*lf)Q1  ^^^  ^  ^^^^  ^^  *respect  of  one  entire  occupation  of  the  whole 

-'  house.    The  exemption  can  be  allowed  onlj  where  the  premises 
are  exclusively  used  for  the  scientific  purpose. 

PaMejfj  contri. — First,  as  to  the  general  rateabilitj.  There  seems 
to  be  no  question  but  that  thb  Society  was  originaHy  instituted  exclu- 
sively for  scientific  purposes.  It  is  attempted  to  show  that  this  character 
is  destroyed  by  the  maintenance  and  use  of  the  reading-room.  But 
such  a  room  is  naturally  connected  with  scientific  pursuits ;  indeed  it 
may  be  said  to  be  essential  to  them :  it  is  necessary  that  there  should 
be  an  opportunity  of  consulting  scientific  periodical  works ;  and  there 
must  be  some  one  to  attend  to  the  room.  [Lord  Campbell,  C.  J. — 
The  exemption  would  not  be  destroyed  by  a  room  used  only  for  scientific 
works.]  It  comes  then  to  the  question  whether  the  exemption  is 
destroyed  by  allowing  newspapers  to  be  in  the  room  also :  and  it  ought 
to  be  recollected  that  scientific  intelligence  is  frequently  first  communis 
cated  by  newspapers,  as  in  the  case  of  Mr.  Hind's  successive  discoveries 
of  telescopic  planets.  The  true  test  ^^ears  to  be  laid  down  by  the 
Court  in  Begina  v.  Brandt,  16  Q.  B.  470  (E.  C.  L.  R.  vol.  71):  «In 
considering  whether  any  society  is  entitled  to  the  exemption  under  the 
Act,  we  must  see  whether  the  promotion  of  science,  literature,  or  the 
fine  arts  be  the  primary  object  of  the  members :  if  it  be,  they  would  be 
entitled  to  the  exemption,  although  they  may  incidentally  enjoy  the 
pleasure  which  urises  from  intellectual  and  refined  pursuits.  But,  where 
their  own  amusement  is  their  primary  object,  we  think  it  was  not 
*1701  ^'^^^^^^^  ^^  P^®  iYneax.  any  such  ^premium  as  a  virtual  rate  upon 

-'  the  inhabitants  of  the  parish  in  which  their  place  of  meeting 
happens  to  stand.*'  That  the  primary  object  here  is  scientific  appears 
even  from  the  list  of  periodical  works :  for,  though  a  society  of  which 
the  primary  object  was  scientific  might  not  inconsistently  be  supplied 
with  newspapers,  a  society  of  which  the  primary  object  was  to  be  eup^ 
plied  with  newspapers  would  not  take  in  scientific  periodical  works. 
Secondly,  even  if  the  So<nety  be  rateable  in  respect  of  the  reading*room, 
it  is  not  rateable  for  so  much  of  the  premises  as  are  exclusively  applica* 
bla  to  science.  The  principle  of  separatrag  rateable  premises  from  such 
as  are  not  rateable  was  recently  acted  upon  by  this  Court  in  Gambier  v. 
Overseers  of  Lydford,  3  E.  A;  B.  846  (K  C.  L.  B.  vol.  77),  and  Church* 
wardens  of  St.  Anne  v.  lannean  Society,  8  £.  ft  B.  798.  Here  the 
whole  Society  does  not  use  the  reading-room :  the  residents  cannot  use 
it  without  subscribing  to  it.  Suppose  it  were  half  a  mile  distant  from 
the  rest  of  the  premises :  would  the  Society  be  rateable  for  all  the 
premises? 
«  WaU(mj  'm  Tfffljt  was  stopped  by  .the  Court« 
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Lord  Cahfbkll,  <X  J»-**I  am  of  opinion  that  the  Societ j  is  rateable 
lor  the  whole  of  the  premiflea.  We  are  to  look  at  the  manner  in  whieh 
the  InstitatioB  was  conducted  at  the  time  when  the  rate  was  made.  At 
that  time^  the  porpoeea  were  not  ezdosiyel j  scientific :  indeed  I  will 
say  that  the  principal  otgect,  by  far,  was  the  obtaining  political  infor- 
mation. One  of  the  largest  items  of  the  disbnrseroents  is  constitnted 
by  the  purchase  *of  newspapers:  and  the  fellows  who  subscribe  r^^^ 
to  the  reading-room  pay  a  larger  smn  for  that  than  for  the  '- 
general  enbseription.  It  appears  that  the  fellows  are  made  np  of  two 
integral  portbns :  the  resideiit,  who  must  subscribe  for  the  privilege  of 
using  the  reading-room ;  and  the  non*reaident,  who  may  use  it  without 
sabscribing.  Both  enjoy  the  privilege  in  the  capacity  of  felbws.  How 
dien  can  we  aay  that  this  Institution  is  «<for  purposes  of  science^ 
literature,  or  the  fine  arts  exclusively  7'^  No  doubt  it  is  very  laudable 
for  the  inhabitants  of  a  free  country  to  become  acquainted  with  the 
state  of  public  afiairs :  and  newspapers  convey  most  useful  informatioft 
on  this  subject.  But  it  cannot.be  said  that  in  reading  them  the  object 
is  exclusively  scientific.  Indeed,  at  the  time  when  this  rate  was  made^ 
the  meetings  for  philosophical. discussiona  evidently  constituted  a  much 
less  prominent  object  than  the  use  of  the  reading-room.  I  cannot  dia- 
tinguish  between  the  different  parts  of  the  premises :  the  occupation  of 
all  is  a  single  occupation  by  the  Society.  I  cannot  think  that  the 
Legislature  ever  meant  that  the  members  of  an  institution  like  this 
should  cast  upon  the  rest  of  the  parish  the  exclusive  expense  of  main- 
taining the  pOOr.  .  We  have  held  societies  exempt  when  we  have  seen 
that  their  exclusive  object  was  science,  literature,  or  the  fine  arts ;  but 
we  most  find  that  the  object  is  so  exclusively,  before  we  allow  the  ex- 
emption :  and,  in  this  case,  it  seems  to  me  that  the  object  not  only  is 
not  exclusively  so,  but  is  not  principally  so. 

G0LEBID6B,  J.-^I  am  of  the  same  opinion.  The  only  point  upon 
which  there  can  really  be  any  question  is  that  raised  by  the  last  ques- 
tion put  in  the  case.  Now  I  *do  not  say  that  a  society,  generally  r^ti  70 
exempt  from  rate,  may  not  occupy  a  part  of  premises  for  its  ^ 
scientific  purposes  and  another  part  for  purposes  which  are  not  scientific, 
and  that  there  may  not,  in  Sdch  a  case,  be  a  rate  in  respect  of  part  snd 
not  in  respect  of  the  whole.  But  to  this  two  things  are  essential :  first, 
that  the  society  should  be  instituted  exclusively  for  the  purpose  of 
science,  literature,  or  the  fine  arts ;  secondly,  that  the  part  of  the  pre- 
mises in  respect  of  wUch  there  is  to  be  no  rate  should  be  occupied 
exclusively  for  that  purpose*  Now,  on  behalf  of  this  Society,  it  is  said 
that  the  institution  is  exclusively  for  a  scientific  purpose,  and  that  the 
museum  and  meeting-room  are  used  eacclusively  for  that  purpose.  .  As 
to  the  purpose  of  the  institutioa,  I  think  it  was  rightly  held,  in  Purvis 
y.  Traill,  8  Exch.  844t  ^^^P  ^h^  purpose  is  to  be  judged  of,  not  by 
•  what  is  put;  om  paper,  per  l^y  the  nanie .  givenj  but  by  the  practice  ip 

1.2  ' 
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_  » 

'fact.  Here  I  find  that  every  fellow^  as  sach,  is  a  member  of  the  read- 
ing-room :  and,  if  so,  he  is,  in  the  character  of  a  m^ember  of  the  Sodet/, 
entitled  to  the  use  of  a  room  which  is  not  exolosivelj  occapied  for  a 
scientific  purpose.  I  therefore  cannot  make  the  distinction  suggested; 
for  I  hold  that  the  Society  is  not  instituted  exclusively  for  the  purpose 
of  science. 

WiGHTMAN,  J. — The  exemption  from  rate  is  given  only  when  the 
Society  is  instituted  exclusively  for  the  purpose  of  sdenoe,  literature; 
Hor  the  fine  arts.  I  fully  agree  with  the  view  taken  in  Purvis  v.*  TraiU, 
that  the  purposes  are,  not  merely  those  expressed  in  the  charter,  bat 
'*1 7S1  ^^^*^  effected  by  what  is  really  done.  Now  '*'here,  by  the  by-laws 
^  and  regulations,  every  fellow  of  the  Society  has  admittance  to 
.the  reading-room.  It  is  evident  that,  at  present,  the  paramount  pur- 
pose of  the  Society  is,  not  science,  but  a  cheap  and  liberal  supply  of 
newspapers.  On  that  ground,  the  Society  does  not  fall  within  the 
exemption :  and  it  becomes  unnecessary  to  distinguish  between  different 
parts  of  the  premises,  the  Sodety  itself  not  being  one  to  which  the  ex* 
emption  appUes. 

.  Erle,  J. — I  am  of  the  same  opinion :  and  I  have  nothing  to  add  to 
what  has  been  said.  Judgment  for  respondents. 


THOMAS  VOLLER  v.  JOHN  CARTER.    Nov.  10. 

D.,  being  teiaed  in  fee,  by  will  (ezeented  before  1838)  derited  to  hii  nieee  B.  "for  her  life  onlyf 
"  iboald  flbe  mftrry,  and  bare  isioe,  then  to  go  to  her  ebildren ;  or,  if  ahe  have  no  iaioe,  theb 
to  go  to"  F.  W.y  **  mj  nephew  and  ezeoator.  Should  he  hare  no  iaioe,  then  to  go  to  mj  nieee" 
H. :  *'  And,  farthermore,  it  is  my  desire  that  the  f^ebold  shall  nerer  be  sold  or  mortgaged,  b«t 
shall  remain,  independent  of  any  husband,  perpetually  in  some  branch  of  my  family.* 

After  D.'s  death,  B.  married  plaintiff,  had  ebildren  by  him,  and  died.  From  a  day  before  the 
death  of  the  testator,  till  after  B.'8  death,  tha  land  bad  been  on.  lease  from  year  to  year,  to  the 
same  tenant,  at  an  annual  rent. 

Held :  First,  that  E.  took  an  estate  tail  by  the  will ;  Seoondly,  that  plaintiff,  on  B.'*  death,  beeanic 
tenant  by  the  courtesy. 

Action  to  recover  252.,  being  two  quarters  of  a  year's  rent,  due  at 
Lady  Day  1854,  in  respect  of  premises  in  Middlesex.  By  consent,  and 
by  order  of  Coleridge,  J.,  a  case  was  stated,  without  pleadings,  for  the 
opinion  of  this  Court,  substantially  as  follows. 

John  Dennett,  being  seised  in  fee  of  the  said  premises,  on  15th  April, 
1885,  duly  made  and  published  his  last  will  and  testament  in  writing, 
*174.1  ^^^  executed  and  attested  '^'in  manner  then  by  law  required  fot 
-'  devising  real  estates :  and  which  said  will  was  as  follows. 

<<  I,  Robert  Dennett,  of,"  Ac,  <<  this  15th  day  of  April,  in  the  yeanr 
of  our  Lord  1885,  do  make,  publish,  and  declare  this  to  be  my  last  will 
and  testament,  revoking  all  former  ones.  In  pursuance^of  this,-! do 
appoint/'.&o.  (persons  named,  to  be  ^zecntors).  /  «J1r0t|  after  paying 
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all  my  just  debts,  funeral  ezpeiuiee,  and  the  expenses  of  proving  this 
my  yiUX,  I  do  give  unto  my  sister  Elisabeth  Day  the  life  interest  in  tw^ 
^eekold  houses,  being  now  in  the  oeenpation  of  Mrs.  Susan  Carter  at  a 
rental  of  501.  per  annum,  and  insurance  of  12.  lit.  6(2.,  which  she  is  to 
fay.  At  my  sister's  death,  Mrs.  Isabella  WooUey,  her  eldest  daughter 
(my  niece)  is  to  have  the  same  for  her  life  only :  and,  if  Elisabeth  Day^ 
the  younger,  sister  of  the  aforesaid  Isabella  WooUey,  survive  her,  she 
then  is  to  have  the  same  life  interest  as  her  sister  enjoyed.  Should  she 
isarry,  and  have  issue,  then  to  go  to  her  children ;  or,  if  she  have  ne 
iisue,  then  to  go  to  Mr.  Francis  Walker,  my  nephew,  and  executor. 
Should  he  have  no  issue,  then  to  go  to  my  niece  Hannah  Pearcy .*' 
Then  followed  some  devbes  of  personalty.  <«  And,  furthermore,  it  is 
my  desire  that  the  freehold  shall  never  be  sold  dr  mortgaged,  but  shall 
remain,  independent  of  any  husband^  perpetually  in  some  branch  of  my 
ikmily." 

The  said  Robert  Dennett,  on  21st  of  April,  1885,  died  so  seised  of 
the  said  premises,  without  having  revoked  or  altered  his  said  will. 

The  said  Elisabeth  Day,  the  sister  of  the  testator,  the  said  Isabella 
WooUey,  the  said  Elisabeth  Day  the  younger,  the  said  Francis  Walker, 
and  the  aaid  Hannah  Pearcy,  were  all  living  at  the  date  of  the  will  and 
at  the  death  of  the  testator. 

•   *The  said  Elisabeth  Day  the  elder  died,  soon  after  thie  testa-  rn^^^k 
tor,  in  1885:  and  the  said  Isabella  WooUey  on. 81st  of  October,  '- 
1853,  leaving  the  said  Elisabeth  Day  the  younger  surviving  her. 

The  said  Elisabeth  Day  the  younger,  after  the  death  of  the  testator^ 
vis,  on  8th  May,  1886,  intermarried  with  the  plaintiff,  and  died  on  14th 
Kovember  last,  having  had  eight  children  by  the  plaintiff  bom  during 
her  lifetime,  and  capable  of  inheriting  any  estate  of  inheritance  from 
her ;  of  whom  three  are  now  living. 

The  defendant,  on  25th  February,  1884,  became  tenant  of  the  said 
premises  to  the  testator,  from  year  to  year,  at  the. yearly  rent  of  502.^ 
psysble  quarterly,  on  25th  March,  24th  June,  29th  September,  and 
25th  December,  in  every  year,  and  has  continued  tenant  of  such  pre- 
mises since  25th  of  March,  1884,  under  the  demise  thereof  then  madei 

The  two  quarters'  rent  payable  respectively  at  Christmas  and  Lady<> 
day  last  have  not  been  paid. 

The  question  for  the  opinion  of  the  Court  is :  Whether,  upon  the 
death  of  Elisabeth  YoUer,  the  plaintiff  took  any  estate  or  interest  in 
the  said  premises. 

If  the  Court  shaU  be  of  opinion  in  the  affirmative  thereof,  then  the 
defendant  agrees  that  the  sum  of  25{.  shaU  be  paid  by  defendant  to 
plaintiff  without  costs,  and  that  the  judgment  of  the  Court  may  be 
entered  accordingly:  but,  if  the  Court  shaU  be  of  opinion  in  the 
negative  thereof,  then  nothmg  shaU  be  paid  by  either  of  the  parties  to 
the  other  of  Uiem  for  costs  or  otherwise.  . 
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Honymany  for  the  plnintiff.^-^Firaty  EttEabeth  Day  the  younger  to<A 
an  estate  tail  in  the  premises :  secondly^  if  so,  the  plaintiff,  on  her 
*17R1  ^^^^^9  ^^^i^^  tenant  by  the  ^courtesy,  there  being  snffieient 

-'  seisin.  \Jo%eph  BrotaUj  for  the  defendant,  admitted  that,  if  the 
first  proposition  was  established,  the  aecond  would  follow.(a)}  Then^ 
68  to  the  first.  The  devisor  appearsr  certainly  to  haTe  used  words  of 
whieh  he  did  not  very  distinctly  understand  the  legal  meaning:  and  it  ii 
difficult  to  find  an  authority  exactly  in  point.  But  the  cases  show  that^ 
where  a  will  first  gives  an  estate  for  life  to  A.,  and  then  limits  the  re* 
mainder  to  the  heirs  of  A.'s  body,  A.  will  take  an  estate  tail,  idtheugfc 
this  may  appear  to  defeat  the  intention  of  the  devisor ;  and  also  that 
this  rule  will  apply,  not  only  in  cases  wbere  the  words  of  Umitation  ar6 
<<  heirs  of  the  body,"  but  also  where  other  words  to  the  same  eflect  are 
used,  such  as  sons,  children,  ftc,  so  long  as  they  are  used  as  words  of 
limitation,  not  of  purchase.  Thus  in  Doe  dem.  Smith  v.  Webber,  1  R 
k  Aid.  718,  a  devise  was  to  M.  and  her  heirs,  and,  in  case  M.  should 
die  and  leave  no  children,  then  over;  and  it  was  held  that «« children*^ 
meant  <Mssue,"  since  otherwise,  if  M»  died  leaving  grandchildren  bat 
no  children,  the  grandchildren  would  not  take,  which  could  not  be  the 
intention  of  the  devisor ;  and  that  M.  took  an  estate  in  fee,  with  tn 
executory  devise  over  in  case  M.  left  no  issue  living  at  her  death.  The 
accuracy  of  that  view  was  recognised  in  Doe  dem.  Blesard  v.  Simpson, 
8  M.  &  G.  929,  958  (E.  0.  L.  B.  vol.  42).  To  the  same  class  of  cases 
belong  Mellish  v.  Mellish,  2  B.  &  G.  520  (E.  C.  L.  R.  vol.  9),(i)  Wight 
V.  Leigh,  15  Yes.  564,  Broadhurst  v.  Morris,  2  B.  &  Ad.  1,  Doe  dem. 
Garrod  v.  Garrod,  2  B.  &  Ad.  87  (B.  0.  L.  B.  vol.  22),  Hodges  v.  Mid* 
^^--^  dleton,  2  Doug.  481.    The  last  case  very  ^closely  resembles  the 

-^  present ;  though  it  is  true  that  there  the  Court  did  not  absolutelj 
decide  that  the  devise  gave  an  estate  taO,  but  expressed  only  an  incli- 
nation of  opinion  to  that  effect.  Doe  dem.  Jones  v.  Davies,  4  B.  &  Ad. 
48  (E.  C.  L.  B.  vol.  24),  goes  further  than  is  requisite  for  the  present 
plaintiff's  case ;  for  there  an  estate  tail  was  held  to  arise  from  a  devise 
to  a  daughter,  and,  should  she  have  a  child,  to  the  use  of  such  child 
after  the  daughter's  decease,  and,  should  she  have  no  child  (and  certain 
other  events  should  not  happen),  then  over.  There  « child"  was  held 
to  be  nomen  coUectivum ;  and  the  Court  relied  on  Bifield's  Gase.(c)  It 
is  to  be  observed  that  here  the  will  was  executed  before  stat.  7  W.  4  ft 
1  Vict.  c.  26,  came  into  operation :  therefore,  if  Elisabeth  Daj  the 
younger  did  not  take  an  estate  tail,  her  children  would  take  only  estates 
for  life;  and  the  land  would  then  go  over  to  the  devisor's  nephew. 
And  the  nephew  clearly  was  to  take  an  estate  tail  in  remainder;  for 
there  is  a  remainder  over  ««shoBld  he  have  no  issue."    It  is  very  impro* 

(a)  Sea  De  Grey  v.  Bic1i»rdBon,  Z  Atk.  469.. 
.     (6)  S)Be  Kenhaw  «  Kenhaw,  S  B.  A  B.  S45  (S.  0.  L.  R.  yoL  77).    * 
(o)  Cited  by  Loid  Hale^  i^  Kim  9.  iUmm  I  V««L  911. 
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btble  tliac  the  detitor  meant  to  give  a  larger  estate  to  bis  nephew  than 
to  his  daughter.  The  importance  of  this  circnmstance  appears  from 
the  langaage  of  the  Court  ef  Exchequer  in  Slater  v.  Dangerfield,  15 
M-  k  W.  268,  275.t 

J^^eph  Brawn^  contri. — It  is  true  that  the  words  <«  for  her  life  only*' 
are  not  conclusive  against  giving  to  the  devise  the  effect  of  an  estate 
tail.    But  the  natural  construction  is  that  Elisabeth  Day  the  younger 
takes  an  estate  for  life,  with  life  estates  in  remainder  to  the  diildren. 
[Lord  Campbell,  C.  J* — Is  it  not  quite  clear  *that  the  devisor  r^i^ti^o 
uses  the  words  <<  children*'  and  «« issue"  synonymously  7]    Sup-  '- 
posing  that  to  be  so,  <*  issue'*  may  be  construed  to  designate  <<  children." 
The  authorities  concur  in  showing  that  the  question  must  be,  whe- 
ther there  be  a  clear  indication  of  the  devisor*s  intention  to  give 
nore  than  life  estates.    The  burthen  of  the  proof  lies  on  the  plaintiff 
here  to  show  that  « children"  means  "  issue.'*    The  leading  case  is 
Wild's  Case,  6  Rep.  16  b,  where  a  devise  to  W.  and  his  wife,  and  afker 
their  decease  to  their  childreui  they  having  children  at  the  time,  was 
held  to  give  only  an  estate  for  life  to  W.  and  his  wife.    In  Lees  v. 
Mosley,  1 Y.  &  Coll.  Ezch.  589,  the  devise  was  to  J.  for  life,  remainder 
to  his  lawful  isaue  and  their  respective  heirs,  in  such  shares  as  J.  should 
appoint ;  and,  if  J.  should  not  have  issue  that  should  attain  the  age  of 
twenty-one,  then  over  :  and  it  was  held  that  J.  took  only  an  estate  for 
life.    In  Doe  dem.  Liversage  v.  Yaughan,  5  B.  &  Aid.  464  (E.  C.  L. 
R.  vol.  7),  the  devise  was  to  L.,  and,  after  L.'s  decease,  to  all  and  every 
his  child  or  children,  to  take  as  tenants  in  common  if  more  than  one, 
and,  for  want  of  such  issue,  to  the  right  heirs  of  the  devisor :  this  was 
held  to  give  L.  only  an  estate  for  life.    If  the  words  here  were  <<  if 
she  have  no  tii^A  issue,"  the  word  issue  would  be  construed  to  mean 
»eluldren,"  according  to  Foster  v.  Lord  Romney,  11  East,  594:  in 
Goodright,  lessee  of  Docking,  v.  Dunham,  1  Doug.  264,  the  word 
<*  issue"  was  held  to  be  synonymous  with  the  preceding  word  <<  children," 
thoogh  not  joined  with  <<  such."    Where  the  devisor  here  wishes  to  give 
an  estate  tail  to  Francis  Walker,  he  avoids  using  the  word  <<  diildren." 
The  cases  cited  on  the  other  side  are  not  in  point.    In  Doe  *dem.  rj^-i  m 
Jones  V.  Davies,  4  B.  &  Ad.  43  (E.  C.  L.  B.  vol.  24),  the  inten-  ^ 
tion  was  inferred  from  preliminary  words  which  do  not  occu^feere. 
Hodges  V,  Middleton,  2  Doug.  431,  was  overruled  in  Monck  v.  The 
Commissioners  of  Woods  and  Forests :  (a)  and  there,  also,  an  annuity 
VIS  charged  on  the  estate,  which  showed  that  the  intention  was  to  give 
the  inheritance.    In  Wight  v.  Leigh,  1 5  Yes.  564,  the  devisor  professed 
to  dispose  of  <«all  her  real  estates."    In  Doe  dem  Smith  v.  Webber,  1 
B.  k  Aid.  720,  the  Court  adopted  the  construction  because  such  appeared 
to  be  the  « manifest  intention:"  that  principle  is  not  disputed. 

Hongnumj  in  reply,  was  stopped  by  the  Court. 

(•)  Cltad  In  BMnSlMnt  9.  Morrto,  i  B.  4  A4.  It  (B.  C.  L.  B.  voL  Siy. 
YOL.  IV.— 17 
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Lord  Gampbbll,  C.  J. — ^It  is  clear  that  Eliasabeth  Day  the  yonoger 
took  an  estate  tail.  As  a  general  rule,  it  is  certain  that  the  word 
«« children"  may  mean  c^issne/'  and  that  we  are  to  see  whether  the  use 
of  it  in  the  particular  will  is  such  as  to  indicate  that  sense.  Now  here, 
undoubtedly,  the  words  are  used  as  synonymous.  Then  suppose  the 
devisor  had  said,  <<  should  she  marry  and  have  issue,  then  to  go  to  her 
issue ;  if  she  have  no  issue,  then  to  go"  over :  it  is  allowed  that  this 
would  give  an  estate  tail.  Instead  of  that,  the  devisor  first  says  "  issse," 
then  «« children,"  then  "no  issue;"  clearly  showing  that  « children" is 
used  as  synonymous  with  "issue:"  and  that  brings  the  case  within  the 
undisputed  rule.  The  authorities  cited  are  of  little  use  except  to  estab- 
lish the  general  principle. 

*1ft01  GoLERiDGB,  J. — I  am  entirely  of  the  same  opinion.  *If  the 
^  will  had  run  on,  after  giving  the  life  estate,  immediately  to  the 
words  "if  she  have  no  issue,"  there  would  clearly  have  been  an  estate 
tail :  but,  instead  of  that,  there  are  inserted  the  words,  "  should  she 
marry,  and  have  issue,  then  to  go  to  her  children."  There  can  be  do 
question  that  "children"  is  used  to  designate  "issue." 

WiOHTMAN  and  Erlb,  Js.,  concurred. 

Judgment  for  plaintiff. 


WILLmS  and  Wife  v.  SMITH.    Nov.  10. 

A  written  fteknowledgment  of  *  debt  if  an  anawer  to  a  plea  of  the  Statate  of  Liaitationi^  tbov^ 
made  by  an  infant,  if  the  debt  waa  for  necessaries  supplied  to  him. 

John  Willins  and  Katharine  Sirman  his  wife  sued  Charles  Frederiti 
Robert  Smith  for  money  payable  by  defendant  to  plaintiffs  for  goods 
sold  and  delivered  by  K.  S.  W.  while  sole,  work  done  and  materials 
provided  by  her  while  sole,  and  on  accounts  stated  between  her  while 
sole  and  defendant,  for  interest  on  forbearance,  &c.,  by  plaintiffs,  and 
on  accounts  stated  between  plaintiffs  and  defendant. 

Plea  (2),  to  claim  of  plaintiffs  except  as  to  221. :  That  the  alleged 
causes  of  action  did  not  accrue  within  six  years  before  this  suit. 

Replication  (3d) :  That,  after  the  ac^^ruing  of  the  said  claims,  and 
within  six  years  before  the  commencement  of  this  suit,  to  wit,  on,  &c., 
defendant  by  a  certain  letter  or  memorandum  in  writing  then  made  and 
signed  by  defendant,  he  being  the  party  chargeable  thereby,  acknow- 
*1ft11  ^®^S^^  ^^^  ^^^^  claims  in  the  declaration  mentioned  *to  be  due, 
^  and  thereby  promised  to  pay  the  same :  and  which  said  acknow- 
ledgment and  promise  were  made  and  contained  in  the  said  writing  so 
signed  by  defendant  as  aforesaid. 

Rejoinder  (2) :  That,  at  the  time  of  the  making  and  signing  of  the 
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letter  or  memonndiim  in  writing  in  tbat  replication  mentioned,  defend- 
tnt  waa  an  infant  within  the  age  of  twenty-one  years. 

Surrejoinder,  to  so  mnch  of  the  said  rejoinder  as  relates  to  the  said 
claim  of  plaintiib  for  money  payable  by  defendant  to  plaintiffs  for  goods 
Bold  and  delivered  to  defendant  by  E.  S.  W.  whilst  sole  and  unmarried, 
and  for  the  said  work  done  and  materials  provided  by  K.  S.  W.  while 
sole  and  unmarried  for  defendant  as  in  the  first  and  second  counts  of 
the  declaration  mentioned,  and  no  further  and  no  more :  «  That,  at  the 
time  of  the  making  of  the  sud  contracts  and  of  the  accruing  of  the  said 
daim,  as  to  the  said  last-mentioned  goods,  work  and  materials,  the  de- 
fendant was  an  infant  within  the  age  of  twenty-one  years :  but  that  the 
said  Ust-mentioned  goods  were,  at  the  respective  times  when  they  were 
80  sold  and  delivered  to  the  defendant,  and  had  and  received  by  him, 
and  the  said  work  and  materials  were,  at  the  respective  times  wh^n 
they  were  so  respectively  done  and  provided  for  the  defendant  as  afore- 
said, necessaries  suitable  to  the  then  degree,  estate,  and  circumstances 
and  condition,  of  the  defendant  as  such  infant :  and  that  thereupon  the 
defendant,  afterwards,  and  within  six  years  next  before  the  commence- 
ment of  this  suit  as  in  the  said  third  replication  alleged,  and  whilst  he 
was  such  infant  as  in  the  defendant's  said  second  rejoinder  mentioned, 
made  and  signed  the  said  letter  or  memorandum  in  writing  in  the  said 
third  replication  mentioned,  *and  thereby  acknowledged  and  rf^^Qq 
promised  to  pay  the  said  claim  as  to  the  said  last-mentioned  ^ 
goods,  work  and  materials,  so  being  such  necessaries  for  the  defendant 
as  aforesaid,  and  the  said  other  claims  which  included  and  contained 
the  said  last-mentioned  claim  as  to  the  said  goods,  work,  and  materials 
to  which  the  said  third  replication  is  pleaded  as  aforesaid." 

Demurrer.    Joinder. 

R.  M.  KerTf  for  the  defendant. — The  question  is,  whether  the  ac- 
knowledgment by  an  infant  of  a  debt  incurred  for  necessaries  answers 
a  plea  of  the  Statute  of  Limitations.  There  is  no  case  directly  in 
point.  But  it  has  been  decided  that  an  infant  cannot  state  an  account, 
that  constituting  an  original  contract.  The  original  contract  here  would 
be  good,  being  in  respect  of  necessaries.  And  the  acknowledgment  of 
BQch  a  contract  is  a  fresh  contract  founded  on  a  valid  obligation,  and 
is  in  that  respect  similar  to  an  account  stated  in  respect  of  any  other 
preceding  valid  contract.  [Lord  Campbell,  C.  J. — Suppose  an  infant, 
a  month  after  being  supplied  with  necessaries,  made  a  promise  in  respect 
thereof:  would  not  such  a  promise  constitute  a  good  cause  of  action  ?] 
That  seems  questionable.  In  Oliver  v.  Woodroffe,  4  M.  &  W.  650,t 
the  Court  of  Exchequer  ordered  a  cognovit  to  be  taken  off  the  file,  and 
an  appearance  and  subsequent  proceedings  in  pursuance  thereof  to  be 
set  aside,  it  appearing  that  the  cognovit  was  given  by  an  infant :  and 
one  reason  assigned  by  the  Court  was  that  this  was  equivalent  to  a 
statement  of  account  by  an  infant,  which  could  not  bmd,  although  it 
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*1ft5il  ^^  suggested  that  the  debt  mw  in  ^respect  of  tteeessaries^fl) 
^  Any  promise  made  by  an  infant  after  the  debt  has  been  iaearred 
seems  to  stand  on  the  same  footing.  It  is  said  in  4  Bac.  Abr.  337 
(7th  ed.),  tit.  Infancy  and  Age,  (I)  1 :  <<  An  infiuit  may  bind  htmself  in 
an  assumpsit,  for  payment  of  necessaries^  and  an  aetion  upon  the  eue 
lies  against  him  upon  the  promise  for  this,  bnt  in  nature  of  ui 
action  of  debt ;  and  therefore  where  debt  lies,  an  aokion  en  the  cue 
lies  against  him :"  "But  it  is  agreed,  that  an  insimol  covnputasset  will 
not  lie  against  an  infant,  though  it  be  for  necessaries;  for  be,  lot 
having  discretion,  is  not  to  be  liable  to  false  accounts/*  And  again,  ib. 
p.  848,  (G). :  <<  The  rights  of  infants  are  much  favoured  in  law,  and 
regularly  their  laches  shall  not  be  prejudicial  to  them,  upon  a  presnop-  ', 
tion  that  they  understand  not  their  right,  and  that  they  are  not  capsUe 
of  taking  notice  of  the  rules  of  law,  so  as  to  be  able  to  apply  them  to  i 
their  advantage."  Here  it  is  not  to  be  presumed  that  die  in&Bt  | 
understood  the  position  in  which  he  was  legally  placed  by  die  Sta- 
tute of  Limitations  and  the  law  as  to  contracts  for  necessaries.  • 
[WlGHTMAN,  J. — Suppose  ho  admitted  that  the  goods  supplied  were  '•, 
necessaries  ?]  His  statement  of  an  account  would  not  even  be  evidence  ■ 
that  the  goods  were  necessaries;  Ingledew  «.  Douglas,  2  StarL  36.  . 
[CoLBRiDOB,  J. — Suppose  he  had  paid  a  part.]  A  promise  to  pay,  \ 
given  after  full  age,  without  full  knowledge,  wodd  not  bind  him ;  Ear-  . 
mer  v.  Killing,  6  Esp.  102,  where  Lord  Alvanley  said  that  "aoeli  . 
^^e^M'y  ^promise  must  be  voluntary,  and  given  with  knowledge  that  be   • 

^  then  stood  discharged  by  law."  Now  the  presumption  here  is 
against  such  knowledge,  the  promise  being  made  during  infancy.  So 
m  Thrupp  v.  Fielder,  2  Esp.  628,  Lord  Kenyon  said  that  there  mast  be  , 
<<  proof  of  an  express  promise  to  pay,  made  by  the  infant  after  that  age 
when  the  law  presumes  that  he  has  discretion."  Stat.  9  6.  4^  c.  14,  s. 
5,  recognises  only  <<  ratification  after  full  age."  In  Williams  v.  Mooft 
11  M.  &;  W.  256,  265,t  the  law  is  thus  laid  down  by  Parke,  B.  «<If 
an  infant,  having  had  dealings  with  an  adult,  meets  and  settles  acoouots 
with  him  during  his  infancy  in  the  ordinary  way,  and  a  balance  is  stnick 
and  vouchers  destroyed,  he  does  that  which  certainly  creates  no  legal 
liability  on  his  part.  But  if  on  attaining  the  age  of  twenty-one  years,  be 
is  satisfied  of  the  fairness  of  the  settlement,  there  seems  to  us  to  be  ; 
just  the  same  reason  why  he  should  be  permitted  to  confirm  that  set- 
tlement, and  render  himself  liable  for  the  balance,  as  there  is  for  ena- 
bling him  to  make  himself  liable  on  any  other  contract  entered  into 
during  his  infancy.  The  same  principle  applies  as  in  die  case  of  work 
and  labour,  or  goods  sold  and  delivered." 
R.  A.  Fisher,  contri,  was  not  called  on. 

(a)  The  mar^nal  note  deioribM  tbo  eognoTit  to  1iat«  ftnthorind  an  Attoniey  to  appear  for  tb* 
eogniiori  «  and  oonfon  an  aotton  tmmgbt  againtt  him  for  a  ptmIm  aom  ftr  naofMHtoa  pronit^ 
ftr  bin  hy  tfaa  plalbitiff:^  bat  thli  la  sot  ahowftia  tha  bodj  of  tha  xaport. 
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Lord  Gua^wUtf  0.  J.— I  am  of  opmion  tkat  th«  surrejoinder  is 
good.  Tbe  actfon  u  upon  a  debt  for  aeoessariea  sapplied :  any  pro- 
mifle  made  by  the  defendant,  altkongh  an  infant,  npon  that  oonsidera- 
tioB,  within  mx  yeaiB  b^ore  action  bronght,  will  oreate  a  liability* 
An  ia&nt  is  not  generally  bonnd  by  his  contract;  bat  *he  may  r^-tos 
incur  a  debt  for  necessaries  supplied  to  him,  and  may  promise  '- 
to  pay  snch  M^  and,  by  this,  may  create  a  legal  liability  at  any  time. 
Why  shoold  he  not  do  this  within  six  years  of  the  bringing  of  the  action  ? 
The  ease  comes  widiin  the  ezcepticn  which  enables  an  infant  to  contract 
for  die  payment  of  necessaries  supplied  to  him. 

OoLsaiDOB,  J.— I  am  of  the  same  opinion^  The  defendant  is  liable 
in  the  first  instance,  because  the  articles  supplied  to  him  were  neces- 
stfies.  While  he  is  still  an  infant  (whether  within  six  years  after  the 
stpply  is  immaterial),  he  makes  a  written  acknowledgment  sufficient  to 
satsfy  Stat.  9  O.  4,  c  14,  s.  1.  If  he  is  able  to  contract,  why  should 
he  not  be  of  sufficient  capacity  to  acknowledge  ?  If  he  had  been  sued 
before  the  expiration  of  six  years  from  the  supply,  after  proof  that  the 
articles  sapplied  were  necessaries,  could  not  bis  acknowledgment  be 
gifen  in  eyideiicef  Then  why  is  smch  acknowledgment  not  to  retain 
its  elbet  for  six  years  after  it  has  been  made  ? 

WioHTMAV,  J.— I  am  of  the  same  opinion,  and  upon  the  same 
^ands.  Tim  acknowledgment,  as  my  brother  Coleridge  says,  would 
hsTo  been  evidence  in  an  action  brought  within  the  six  years ;  so  that 
the  ease  SiUs  within  the  ordinary  rule  as  to  contracts  by  persons  of 
foil  age. 

Eels,  J. — ^I  also  think  that  the  infant  is  bound.  The  incapacity  of 
tn  in&at  to  contract  does  not  extend  to  the  case  of  necessaries :  as  to 
these  the  infant  is  in  the  same  position  as  a  person  of  full  age.  I  con- 
eeive  it  to  *be  greatly  to  the  benefit  of  an  infant  that  he  should  ^aa 
have  tbe  power,  during  infancy,  of  renewing  the  debt,  as  this  '- 
may  induce  the  creditor  not  to  proceed  to  enforce  it. 

Judgment  for  tbe  plaintiffs. 


The  OUEBN  v.  JAMES  HOLDER  ALLEYNB,  ALEXANDER 
M'GEACHT  ALLEYNE,  and  THOMAS  DOPPING  BUCHANAN 
DARCY.    Nov.  10. 

'Mn^Mni  hkwmg  been  eoBTiettd  in  the  Court  o '  Q.  B.  of  aitdemeanoar,  ud  Jodgment  gireiii 
bfl  ned  oat  a  writ  of  error  to  the  Kzobeqner  Chamber,  and  there  obtained  Judgment  for  want 
«f  joinder  in  error.  The  Court  of  Q.  B.,  being  mtlefled  upon  affldaTit  that  the  niing  out  oi  th« 
*nt  of  firor  and  Judgment  thereoB  were  the  result  9t  a  eompromiM^  <Ittaihed  the  writ  of  error 
«»l«r  ita  12  a  IS  Vict  c.  109,  •.  89. 

A.  BILL  against  the  defeada&ts  for  oonspiraoy  was  found  at  the  Oen* 
tnl  Oriminal  Court :  and,  the  indictment  having  been  romoved  iatq 
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this  Court  by  certiorari,  and  a  plea  of  Not  gailty  pat  in  here,  thej 
were  tried  before  Lord  Campbell,  C.  J.,  at  the  Middlesex  sittings  after 
Michaelmas  Term,  1851,  and  convicted;  and  tbej  were  then  etch 
aentenced  to  imprisonment :  J.  H.  AUeyne  for  two  years ;  A.  M.  6. 
AUeyne  for  six  months ;  and  T.  B.  D'Arcy  for  one  year.  A  bill  of 
exceptions  had  been  tendered  at  the  trial,  on  which  a  writ  of  error  wu 
brought  into  the  Exchequer  Chamber.  Errors  were  assigned  by  J.  H. 
AUeyne  alone :  and,  afterwards,  an  order  was  obtained  from  Martin, 
B.,  for  judgment  against  the  defendant  in  error  for  non-joinder.  Tbe 
Masters  of  this  Court  refused  to  allow  judgment  to  be  signed  in  tbeir 
books :  but  J.  H.  Alleyne  nevertheless  entered  judgment  on  the  roll  in 
the  treasury  of  this  Court. 

*1871  *-^^^^  JameSf  in  last  Easter  Term,  obtained  a  rule  calling 
-^  on  the  defendants  to  show  cause  why  the  writ  of  error  <<  should 
not  be  quashed,  on  the  ground  of  the  same  having  been  sued  ont  vith 
a  view  to  a  compromise  of  this  prosecution,  and  for  the  purpose  of 
enabling  such  compromise  to  be  effected :  and  why  tbe  entry  on  tke 
roll  of  the  writ  of  error,  of  the  assignment  of  errors  by  James  Holder 
Alleyne  alone,  and  of  judgment  thereon,  should  not  be  struck  out,  and 
the  entry  on  the  roll  corrected  in  accordance  with  truth ;  or  why  the 
said  writ  of  error  should  not  be  set  down  and  duly  argued." 

He  moved  on  affidavits,  suggesting  that  the  writ  had  been  sued  out, 
and  the  order  for  judgment  obtained,  by  way  of  and  with  a  view  to 
compromise  between  the  prosecutor  and  defendants. 

Affidavits  were  put  in,  in  answer. 

The  case  was  heard  on  two  previous  days  of  this  term,  November  Sd 
and  9th,  and  on  this  day.  Shee^  Serjt.,  S.  Temple^  and  Suddle$Um 
showed  cause ;  and  Edwin  Jam€9  and  H.  Sawkins  supported  the  rale. 

Lord  Campbell,  C.  J. — This  rule  must  be  made  absolute.  We 
t^Iearly  have  jurisdiction  to  pronounce  such  a  rule.  At  common  law 
this  power  would  have  been  in  the  Court  of  Chancery  on  the  common 
law  side :  but  stat.  12  k  18  Yict.  c.  109,  s.  89,  gives  it  to  the  common 
law  courts :  and  in  Garrard  v.  Tuck,  8  Com.  B.  281,  258  (£.  G.  L.  B. 
vol.  65),  the  Court  of  Exchequer  Chamber  decided,  under  this  statote, 
that  they  had  no  power  to  quash  a  writ  of  error  brought  before  tbem 
*1SR1  ^^^  >^Qy thing  not  apparent  on  the  ^record ;  but  that,  for  matter 
^  not  apparent  on  the  record  (in  that  case,  breach  of  faith),  tbe 
Court  from  which  the  error  came  had  the  power.  We  have  then  to  aay 
what  we  ought  to  do  when  we  find  a  writ  of  error  sued  out  with  tbe 
view  of  compromising  a  prosecution.  I  think  we  ought  to  quash  tbe 
writ,  finding  that  a  proceeding  is  taken  for  the  purpose,  not  of  further- 
ing justice,  but  of  defeating  it.  It  appears  to  me  that  this  was  tbe 
object,  and  the  only  object.  (His  Lordship  then  commented  on  tbe 
facts.)  We  have  in  this  country  no  public  prosecutor :  I  think,  and  I 
believe  my  learned  Brothers  concur  in  my  view,  that,  in  consequence 
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of  thisy  compromises  often  take  place  in  criminal  oases.  We  are  bound 
therefore  to  take  care  to  keep  the  practice,  as  far  as  we  can,  within  each 
limits  as  may  pre7ent  the  evasion  of  justice. 

CoLERiDOB,  J. — I  look  on  this  writ  of  error  as  a  part  of  oar  own 
proceedings,  and  that  we  may  deal  with  it  as  if  it  issued  from  this 
Conrt. 

WiOHTMAN  and  Eblb,  Js.,  concurred. 

Bole  absolute,  for  quasMng  the  writ  of  error. 


*The  SOUTH  WALES  Railway  Company,  Appellants,  v.  The  ^^-^^ 
Local  Board  of  Health  of  the  Borough  of  SWANSEA,  Be-  •• 
epondents.     Nov.  11. 

h  Um  PsbUe  HmIUi  Aot,  1948  (11  4  12  YUL  e.  63),  f.  88,  which  directi  that  dUtriet  ratM  are 
to  be  useated  on  the  ooeopieri  of  lU  property  rateable  to  the  relief  of  the  poor  on  their  tdXL 
Bet  tanoal  Talne  of  the  property,  if  a  provieo  that  the  ooeopien  of,  inter  aUa,  any  land  need 
ooly  <<ai  n  rattwny,  oonitraotad  nnder  the  powers  9t  any  Aet  of  Parliament,  for  pnblio  eonrey- 
UM,  shall  be  aneaaed  in  reipeet  of  the  same"  on  one-fonrth  of  its  net  annnal  value  only. 

Held  that  "railway*  in  this  proviso  means  the  way  on  whioh  earriages  aetnally  go,  inolnding 
the  liae  itself,  the  tomtables  and  the  ddingi,  and  that  land  need  only  for  the  purpose  of  sop- 
portiag  this  way,  aa  for  embankments,  Ae.,  is  within  the  proviso,  and  to  be  assessed  at  the 
lover  rate.  But  that  the  adynocts,  snob  as  stations,  and  warehouses,  though  necessary  for  the 
working  of  the  lailway,  are  not  part  of  it  within  the  meaning  of  the  proviso^  and  that  land 
ttod  for  these  latter  purposes  is  assessable  at  its  full  net  annual  value. 

Notice  having  heen  given  of  appeal  against  a  district  rate,  made 
under  The  Pablic  Health  Act,  1848,  the  following  case  was,  by  consent 
and  the  order  of  a  Jadge,  stated  for  the  opinion  of  this  Conrt. 

The  appellants  in  this  case  are  the  Sonth  Wales  Bailway  Company, 
who  are  incorporated  nnder  stat.  8  &  9  Vict.  c.  cxc.,(a)  and  were  and 
are  the  occupiers  of  a  railway,  the  stations,  and  other  baildings  and 
works  thereof.  The  respondents  are  The  Local  Board  of  Health  for 
the  borough  of  Swansea,  to  which  borough  the  provisions  of  The  Pub- 
lic Health  Act,  1848,  were  applied  by  a  provisional  order  under  the 
hands  and  sea!  of  the  General  Board  of  Health,  bearing  date  the  28th 
day  of  June  A.  n.  1850,  which  said  provisional  order  was  confirmed  by 
<<The  Public  Health  Supplemental  Act,  1850  (No.  2),"  18  k  14  Yict. 
e.  90.  Under  the  provisions  of  the  Public  Health  Act,  1848,  all  the 
streets  and  roads,  except  turnpike  roads,  within  the  borough  of  t^^qq 
^Swansea  were  vested  in  the  said  local  Board,  who  are  oonsti-  ^ 
tnted  surveyors  of  highways  within  the  said  borough,  and  have  the 
repairs  of  such  highways  and  streets,  and  also  the  lighting,  scavenging, 
•ewering,  draining,  and  cleansing  of  the  said  borough. 

The  main  line  of  rails  of  the  South  Wales  Bailway  passes  through 
the  borough  of  Swansea,  and  the  district  of  the  said  Local  Board :  and 

(a)  **  for  making  a  raUwaj  to  be  oaUed  <  The  Sonth  Wales  Bailwaj.'  ** 
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tWe  are  also  within  the  aaid  borough,  aad  within  the  dbtriet  of  tU 
said  local  board,  ewtain  etatione,  pUtforms,  off  ces,  eagine  eheds^  ware- 
hooseSy  sidings,  torntableSy  tanks,  wi^er  works,  oranee,  and  olh^  fixed 
plant,  bvildings,  machinery,  and  works,  necessary  for  the  use  and  wwk- 
iag  of  the  railway  as  such,  and  eonnected  and  nsed  therewith,  and  for 
the  use  of  which  no  separate  or  distinct  charge  is  made  by  the  Cea* 
pany  to  the  public  (except  that  a  portion  of  the  station  is  appropriated 
and  used  as  a  place  for  the  temporary  deposit  of  goods  left  by  the  con- 
signees beyond  a  prescribed  time,  and  for  which  a  small  charge  is  ntde 
for  demurrage),  all  belonging  to  the  said  South  Wales  Railway  Com- 
pany, and  all  assessable  to  rates  for  the  relief  of  the  poor  of  the  town 
and  franchise  of  Swansea,  and  also  the  parish  of  Llangafelach. 

On  the  26th  day  of  Aagust,  185S,  a  rate  for  the  relief  of  the  poor 
of  the  town  and  franchise  of  Swansea  was  made  by  the  churchward^is 
and  overseers  of  the  said  town  and  franchise  of  Swansea ;  and  the  said 
Company  were  assessed  in  respect  of  the  land  within  the  said  town  and 
franchise  of  Swansea,  forming  the  site  of  the  main  or  through  liae  of 
rulway,  consisting  of  a  double  line  of  rails  (exclosiTO  of  the  stations, 
platforms,  offices,  engine  sheds,  warehouses,  sidings,  turntables,  tanks, 
water  works,  cranes,  and  other  fixed  plant,  buildings,  machinery,  and 
*1911  ^^^''^  aforesaid),  at  the  sum  of  10(M.,  and  in  respect  of  the  said 
^  stations,  platforms,  (^ces,  engine  sheds,  warehouses,  sidings, 
turntables,  tanks,  water  works,  cranes,  and  other  fixed  plant,  buildings, 
machinery,  and  works  aforesaid  at  the  sum  of  5001.  It  is  not  dispated 
that  the  aggregate  net  annual  or  rateable  value  of  all  the  aforesaid  ratea- 
ble property  of  the  said  Company  within  the  said  borough  and  franchise 
was  correct :  and  such  value  is,  for  the  purposes  of  this  case,  admitted. 

On  the  7th  day  of  September,  1858,  The  Local  Board  of  Health  for 
the  biM'ough  and  district  of  Swansea  made  a  rate  for  purpoaes  of  tbe 
Public  Health  Act  upon  all  the  rateable  property  in  their  district ;  and 
the  appellants  (as  occupies  of  the  said  railway)  were  by  the  said  Local 
Board  assessed  at  one-fourth  part  of  the  full  net  umual  or  rateable 
value  of  the  land  forming  the  site  of  the  said  main  or  through  line  of 
railway ;  but  in  respect  of  the  said  stations,  platforms,  offices,  engine 
sheds,  warehouses,  sidings,  turntables,  tanks,  wateroourses,  cranes,  and 
other  fixed  plant,  buildings,  machinery,  and  works,  they  were  assessed 
at  the  whole  of  the  full  net  annual  or  rateable  value  of  such  last-men- 
tioned  property.    Notice  of  appeal  has  be^i  given. 

The  question  for  the  decision  of  the  Court  is.  Whether,  under  sect. 
88  of  the  Public  Health  Act  1848,  the  appellants  are  rateable  in  re- 
spect of  the  said  stations,  platforms,  offices,  engine  sheds,  warehouses, 
sidings,  turntables,  tanks,  waterworks,  cranes,  and  other  fixed  plant, 
buildings,  machinery,  and  works  upon  the  whole  of  the  full  net  annsal 
or  rateable  value ;  or  on  only  one-fourth  of  such  value ;  or  upon  the 
whole  of  the  full  net  annual  or  rateable  value  of  such  portion  only  of 
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the  sUiioE  88  18  appropriated  and  used  for  tb*  iemparary  *depo-  r^^go 
tit  of  gooda,  and  for  which  a  charge  ia  made  for  deomrrage  aa  "- 
aforattid.  If  the  Coart  ahall  be  of  opinion  that  the  appellanta  are 
rateable  upon  the  whole  of  the  fiill  net  annual  or  rateable  valoe  of  the 
said  atations,  platfermat  ofEces,  engine  eheds,  wardiooaes,  aidtngs,  torn- 
t^kfly  tanka,  water  worka,  cranea,  and  other  fixed  plant,  buildiaga, 
machinery,  and  worka,  the  rate  so  ma4e  upon  the  appellants  la  to  stand 
oonfirmed,  etberwiae  the  aaid  asaesament  upon  the  appellants  to  be 
uaeaded,  and  the  appellants  are  to  stand  rated,  in  such  manner  and  on 
sack  portion  or  portions  of  the  said  atatiena,  platforma,  offices,  engine 
ibedi,  warehonaea,  aidings,  tnmtablea,  tanks,  water  works,  cranes,  and 
other  fixed  plant,  bnildinga,  machinery,  and  works,  aa  the  Court  shall 
direct  And  in  either  oaae  the  jodgment  of  the  Sesaiona  is  to  be  en- 
tered acoordingly* 

Sir  F.  KeOjff  in  aa(^;>ort  of  the  rate.— ^Tbe  qneation  depends  on  the 
application  of  the  Pablic  Health  Act,  1848  (11  &  12  Yict.  o.  6S),  s. 
88,  which  enaeta  that  district  ratea  ahall  be  levied  on  the  occupiers  of 
all  property  rateable  to  the  relief  of  the  poor,  and  shall  be  assessed  oa 
the  fall  net  annual  value  of  such  property ;  and  then  containa  a  pro- 
Tiao  ^  that  the  occupier  of  any  land  used  as  arable,  meadow,  or  pasture 
ground  only,  or  as  woodlands,  market  gardens,  or  nursery  grounds,  and 
the  occopier  of  any  land  covered  with  water,  or  used  only  as  a  canal, 
or  towing  path  for  the  aame,  or  aa  a  railway,  constructed  under  the 
powers  of  any  Act  of  Parliament,  for  public  conveyance,  shall  be  assess* 
ed  in  respeet  of  (be  same  in  the  proportion  of  one-fourth  part  only  of 
Boeh  net  annual  value  thereof."  And  the  whole  question  is  what  does 
the  word  <<  railway,"  as  used  in  *this  section^  mean  t  The  respond-  r^^i  g g 
^ta  say  that  it  means  in  the  strict  sense  the  way,  the  road  itself  '- 
oa  which  the  mila  rest,  and  not  that  way  with  its  adjuncts.  It  may  be 
observed  that,  in  the  earlier  part  of  the  proviso,  the  Legislature,  wh^ii 
speaking  of  a  canal,  mean  only  the  canal  itaelf,  and  use  express  words 
to  iadnde  an  adjunct  ao  elosely  connected  with  the  canal  as  is  the  tow* 
lag  path.  The  intention  of  the  Legialature  seems  to  have  been  to  give 
a  partial  exemption. to  the  property  which  benefited  least  by  the  expen- 
iitiire  of  the  district  ratea :  tried  by  this  test,  there  are  few  apecies  of 
property  that  benefit  more  by  the  highwaya,  the  lights  and  the  sewage, 
than  the  atations,  &c.,  used  aa  necessary  adjuncta  to  the  railway.  It 
i«  foond  in  the  caae  that  no  aqparate  charge  ia  made  for  the  uae  of  the 
adjoncts  here ;  but  that  does  not  affect  the  question ;  they  might  be 
occapied  and  charged  for  separately,  and  are  capable  of  a  separate 
valaation.  It  muat  be  admitted  that  the  turntablea  across  which  the 
line  of  raila  actually  run  are  uaed  as  part  of  the  railway ;  but  it  ia  sub- 
mitted that  all  tbo  other  things  mentioned  in  the  case,  up  to  the  very 
edg^of  the  rails,  or  at  least  up  to  the  edge  of  so  much  land  as  is  ne* 
ceaaary  to  support  the  rails,  are  rateable  at  the  full  value. 

VOL.  IV.— 18  M  2 
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Bramtvettf  contri. — ^The  question  cannot  in  any  way  depend  upon  the 
question  whether  the  various  parts  of  the  premises  derive  more  or  less 
benefit  from  the  expenditure  of  the  district  rate.  The  Board  of  Health 
have  many  functions,  from  each  of  which  different  species  of  property 
derive  different  degrees  of  benefit;  but  the  Le^slature,  instead  of 
enacting  that  there  should  be  different  rates  for  each  of  these  purposes, 
*1  Qdl  ^^^^  ^^  them  incident  in  ^different  proportions  to  the  different 
-^  kinds  of  property,  has  imposed  one  district  rate,  and,  by  way  of 
a  rough  compromise,  has  enacted  that  the  various  kinds  of  property 
enumerated  in  sect.  88  shall  be  rated  at  a  lower  rate  than  the  others. 
The  mention  of  the  canal,  after  that  of  <«  land  covered  with  water," 
shows  that  «< canal"  includes  something  beyond  the  mere  water  way; 
the  stations,  toll-houses,  and  other  necessary  adjuncts  to  the  canal,  are 
the  parts  of  the  canal  consisting  of  land  not  covered  with  water ;  and 
80  the  stations,  &c.,  are  part  of  the  railway.  It  seems  conceded  by  the 
other  side  that  the  turntables  are  part  of  the  railway :  but  to  concede 
that  is  to  admit  that  the  words  <Oand'*  <(used"  as  <«  railway*'  include 
something  beyond  the  mere  way.  If  so,  the  limits  can  be  only  what 
is  necessary  for  using  it  as  a  railway ;  and  it  is  found  here  that  the  mat- 
ters in  dispute  are  <<  necessary  for  the  use  and  working  of  the  railway 
as  such."  [Lord  Campbell,  C.  J. — That  may  well  be  the  case  with  things 
forming  no  part  of  the  railway.  Suppose  that  a  large  number  of  the 
railway  servants  were  lodged  in  the  station :  could  you  say  that  their 
houses  were  used  as  a  railway  ?]  The  use  supposed  might  be  conve- 
nient, but  could  hardly  be  found  necessary  for  the  use  of  the  railway. 
If  the  number  of  servants  there  were  no  more  than  necessary  for  keep- 
ing the  stations,  &c.,  in  order,  there  would  be  an  analogy  between  the 
case  supposed  and  those  in  which  premises  occupied  by  Literary  Socie- 
ties have  been  held  exempted  by  stat.  6  kl  Vict.  c.  86,  from  rates, 
though  servants  resided  in  them.(a)  [Lord  Campbell,  C.  J.— 4f  the 
*ld^l  ^^^^^P^^^'^  ^^^^  ^^  favour  of  land  occupied  for  ^carrying  into 
-J  effect  railway  purposes,  the  decisions  on  that  Act  would  be  very 
much  in  point.  But  surely  warehouses  may  be  very  necessary  for  car- 
rying on  the  business  of  the  railway,  and  yet  be  no  essential  part  of 
it.]  Even  in  the  most  narrow  construction  of  the  words,  the  sidings 
are  part  of  the  railway ;  and  the  earth  which  supports  the  rail  does  not 
cease  to  be  an  essential  part  of  the  railway  because  it  is  boarded  over 
and  so  made  a  platform,  or  roofed  over  and  so  made  a  pay  office  or  a 
shed. 

KeUff,  in  reply. — The  case  does  not  perhaps  show  with  sufficient  dis- 
tinctness that  the  platforms  and  stations  in  the  present  case  are  much 
more  extensive  than  the  mere  embankments  of  the  line  boarded  or  roofed 
over.    But  it  is  of  comparatively  little  importance  how  this  rate  is  ap- 

(a)  Bm  Ghorofawafd^iia  of  St  Ann*  v.  Linmaa  Sodtlji  S  S.  A  B.  793  (B.  a  L  B.  toL  7T^ 
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portioned,  if  a  guide  be  given  for  the  apportionment  of  rates  in  future 
years. 

Lord  Campbell,  C.  J. — ^We  are  to  consider  what  part  of  these  pre- 
mises is  to  be  considered  as  land  used  as  railway ;  for  the  district  rate 
is  by  the  statute  imposed  on  all  property  at  its  annual  value ;  and  then 
comes  a  proviso  favouring  certain  species  of  property,  which  are  only  to 
be  rated  at  one-fourth  part  of  their  annual  value.  These  premises  do 
not  fall  within  the  proviso,  and  are  to  be  rated  at  their  full  value,  unless 
they  come  within  the  description  of  land  ^^used  only"  ^^as  a  railway.*' 
It  seems  to  me  that  the  line  itself,  the  sidings,  and  the  turntables  on 
vbich  the  carriages  actually  go,  and  so  much  of  the  land  at  the  side  as 
is  occupied  for  the  necessary  support  of  these,  are,  in  every  sense,  part 
of  the  railway ;  and  I  think  that  so  much  of  the  platform  *as  is  r^iQg 
of  the  same  width  as  the  side  of  the  railway  adjacent  tSj  like  it,  ^ 
to  be  considered  as  part  of  the  railway. 

But  I  am  of  opinion  that  the  rest  of  the  property  is  liable  to  the  full 
rate.  As  to  the  warehouses,  it  was  scarcely  contended  that  they  could 
be  considered  part  of  the  railway,  or  entitled  to  the  exemption.  As  to 
ike  other  premises,  we  have  not  to  consider  whether  they  are,  in  the 
words  of  the  case,  ^necessary  for  the  use  and  working  of  the  railway 
as  such,  and  connected  and  used  therewith,"  which  no  doubt  the  station 
is;  but,  in  the  words  of  the  Act,  whether  they  are  ^^used"  '^as  a  rail- 
way.*' Now  in  common  parlance  a  distinction  is  made  between  the 
railway  and  the  station.  The  matters  enumerated,  with  the  exceptions 
I  have  stated,  are  ancillary  to  the  working  of  the  railway,  but  are  not 
part  of  it.  I  think  therefore  that,  on  a  fair  interpretation  of  the  lan- 
guage used  by  the  Legislature,  those  things  are  not  intended  to  fall 
within  the  exemption.  And  this  is  just ;  for,  though  the  railway  com- 
panies do  not  derive  benefit  from  all  the  purposes  for  which  the  district 
rate  is  levied,  yet  the  stations  and  other  property  occupied  derive  bene- 
fit, in  perhaps  a  greater  degree  than  any  other  species  of  property,  from 
the  chief  expenditure  of  the  rate ;  and  it  would  be  unjust  if  these  pre- 
mises were  not  rated  equally  with  other  property. 

WiQHTMAir,  J. — I  also  am  of  opinion  that  all  the  subjects  mentioned 
in  the  case  are  liable  to  the  full  rate,  with  the  exception  of  the  sidings, 
the  turntables,  and  the  platform,  with  the  limitation  on  the  latter  put 
by  my  Lord. 

*l^e  question  is,  whether  these  things  come  within  the  proviso  r^-inn 
subjecting  certain  property  to  a  lower  rate.  In  the  ordinary  ^ 
practice  of  rating  railways  to  the  relief  of  the  poor,  a  distinction  is  made 
between  the  line  of  the  railway  and  stations  and  other  buildings  occupied 
as  ancillary  to  the  traffic  on  the  railway,  but  not  being  part  of  the  line. 
The  words  of  the  Act  in  question  are  very  concise :  but  I  think  that  in 
applying  them  we  must  consider  the  offices  in  the  present  case  as  no  part 
of  the  railway,  though  necessary  for  the  traffic  on  the  railway,  and  used 
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for  the  purposes  of  that  traffic ;  and  consequently  that  they  are  rateable 
at  their  full  value. 

Ebus,  J. — ^I  have  also  coBie  to  the  same  oenclusioQ.  We  are  aj^lying 
the  proTisions  in  stat.  11  k  12  Vict.  o.  63,  s.  88,  to  the  case  of  a  nilway 
and  buildings  ancillary  to  the  railway  situated  in  the  district  of  a  Local 
Board  of  Health.  % 

The  general  scheme  of  the  enactment  is,  that  the  oecopiers  of  the 
classes  of  property  most  benefited  by  the  expenditure  of  the  district  rates 
shall  be  liable  to  be  rated  at  a  higher  rate,  the  occupies  of  the  classes 
less  benefited  at  the  lower  rate ;  and  the  class  of  property  most  bene> 
fited  is  that  which  is  occupied  immediately  for  the  purpose  of  resideBce; 
aaid  the  kinds  of  property  not  so  occupied  are  not  to  be  rated  so  highly. 
Such  is  the  genend  object  of  the  Act :  and  we  are  now  to  apply  its  bur 
guage  to  the  particular  case. 

Land  used  only  as  a  railway  is  named  amongst  the  kinds  of  property 
favoured.  In  The  Bailways  Clauses  Consolidation  Act,  1845,  8  &  9 
Vict.  c.  20,  s.  15,  it  is  enacted  that  a  Company  may  deviate  from  the 
*1<^R1  ^^^^  delineated  in  *the  plans,  provided  that  no  such  deviation 
-'  shall  extend  to  a  greater  extent  than  one  hundred  yards  firom 
the  said  line.  The  sense  in  which  the  words  line  of  railway  used  in 
that  Act  have  been  construed  may  assist  in  the  construction  of  the  pre- 
sent Act.  I  believe  that  there  has  been  a  judicial  determination  (a)  that 
the  Company  are  authorized  to  move  the  centre  of  the  road  one  hundred 
yards,  though  the  consequence  may  be  that  the  extremity  of  the  em- 
bankments or  cuttings  necessary  for  the  new  line  may  deviate  more  than 
one  hundred  yards  from  the  extremity  of  those  necessary  for  the  old 
line,  but  that  the  section  does  not  affect  the  powers  of  the  company  to 
take  lands  for  stations  or  other  works  anciUaxy  to  the  working  of  the 
line;  and  that  such  stations  and  ancillary  works  are  not  part  of  the 
"line"  of  railway.  And  it  seems  to  me  that  the  word  "nulway,"  as 
used  in  this  Act,  must  be  understood  in  a  similar  sense.  I  think  all 
land  supporting  the  actual  railway,  whether  it  be  embankment  or  slope, 
is  land  used  as  a  railway,  and,  when  it  is  used  for  that  purpose  only,  is 
favoured  within  this  Act.  But  it  does  not  follow  that  such  supportiDg 
lands  are  within  the  exemption  if  they  be  converted  into  sites  for  ware* 
houses,  or  used  for  some  other  purpose,  as  then  they  would  not  be  used 
for  the  purpose  of  a  railway  only. 

I  think  also  that  sidings  having  rails  on  which  the  carriages  go,  and 
turntables,  are  in  every  sense  part  of  the  railway ;  and  I  do  not  think 
they  cease  to  be  so  merely  because  a  roof  is  put  over  them. 
*1  QQl  *^^^  stations  and  all  those  buildings  for  which  under  their 
^  statutable  powers  the  Company  may  take  land  beyond  that 
necessary  for  the  line  of  railway  are  not  within  the  exemption ;  such 

(a)  Doe  dem.  Pftyn*  v.  The  Brblol  ud  Bx«tar  Bailway  Oonpuiy,  S IC.  A  W.  SSCf    8«#  •!•• 
Dm  dem.  ArmitlMd  v.  Koith  BtaSoidiliin  BaUmj  GonpMj,  IS  Q.  &  SM  (B.  aii.B»v^  71). 
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stetioiis  and  bnilc&igs  being,  ia  general,  as  proximate  as  may  be  to  the 
densest  habitations  of  a  town.  I  belieye,  in  practice,  ia  rating  railways 
{or  the  relief  of  the  poor,  a  distinction  is  made  between  the  land  occu- 
pied as  railway,  which  is  rated  according  to  its  value  as  part  of  the 
iriuik  line,  and  sudi  ancillary  buildings,  which  are  rated  according  to 
their  separate  value.  Such  a  practice  has  not,  as  I  remember,  been 
the  sabjeet  of  judicial  decision :  but  its  existence  may  facilitate  the 
making  of  the  rate  in  this  case* 

On  the  materials  before  us,  I  agree  that  it  is  better  to  hold  that  so 
much  of  the  platform  as  rests  on  the  land  taken  for  the  line  of  railway 
is  within  the  favouring  clause. 

(No  fisurth  Judge  was  present.) 

Bate  to  be  amended  accordingly. 


♦The  QUEEN  v.  WILLIAM  HUTCHINSON.    ITov.  11.  [*200 

Bj  ft  tumpike  Aei  it  «sa  «iuMtod  tlitl  the  moneyi  to  bo  noeired  by  Tbtoo  of  tho  Act  •bonld  bo 
applied  "in  the  flnt  plaee"  in  dieeharging  the  ozpenief  of  obtaining  the  Act,  "and  the 
remainder  of  each  monejs  shali"  (after  payment  of  the  expenses  of  erecting  toll-gates,  Ao.) 
'"from  time  to  time  be  applied  in  keeping  down  the  intersst  of  the  prineipal  moneys"  borrowed 
on  the  endit  of  tho  Aet,  "  and  in"  repairing  the  tnmpike  road,  "  and  lastly,  in  repaying  the 
principal  moneys."  The  road  being  ont  of  repair,  an  order  of  Justices,  under  stat.  5  A  6  W.  4* 
c  50,  8.  94,  was  made  on  the  trustees  to  pay  a  sum  to  the  surveyor  of  the  highways  to  be 
applied  to  its  repair.  On  appeal  to  the  Session^  n  ease  was  stated  by  whiob  it  appeared  that 
the  tnuiteesy  alter  tho  road  was  out  of  repair,  and  before  the  order  was  made,  had  applied  all 
their  funds  to  paying  the  annual  interest  on  the  money  borrowed,  and  the  arrears  of  interest 
due  in  preYioua  years^  and  that  the  amoimt  applied  to  the  payment  of  arrears  ezeeeded  the 
amount  in  the  order. 

Held:  that  the  words  "keeping  down  the  interest,"  in  the  Act,  meant  paying  the  annual  interest 
as  it  accrued,  and  did  not  inolnde  paying  arrears,  whieh  the  Act  left  to  be  provided  for  in  the 
same  way  as  the  principal;  and  oonsequently  that  the  payment  of  interest^  though  the  road 
was  out  of  repair,  was  a  Ultimate  appropriation  of  the  funds,  but  that  the  payment  of  arrears 
of  interest  when  the  road  was  out  of  repair  was  not  a  legitimate  appropriation. 

Held,  also,  thai  the  order  ought  not  to  be  made  unless  the  trustees  had  funds  in  their  hands 
applieable  to  the  order ;  but  that  the  trastees,  not  being  entitled  to  take  oredit  for  the  improper 
paysMut  of  the  arrears  of  interest^  must  in  this  case  be  oonsidered  as  having  so  mnoh  of  the 
ftmdsinhand. 

OrdCT  confirmed* 

Thbeb  jostices  of  the  county  of  Cumberland  made  an  order,  unaer 
Btat.  5  &  6  W.  4,  c.  60,  s.  94,  whereby,  reciting  that  a  highway  in  the 
paruh  of  Penrith  was  out  of  repair,  that  it  was  part  of  the  turnpike 
road  made  under  stat.  8  &  4  W.  4,  c.  lxxx.,(a)  that  '^'William  r^iAA^ 
Hutchinson,  treasurer  to  the  turnpike  trustees,  had  been  ordered  ^ 

(a)  Loesl  and  personal,  public.  "  An  Aet  for  more  eflbctually  repairing  the  road  from  the 
east  end  of  a  close  called  Lord's  Close,  in  tho  parish  of  Brougham  in  the  county  of  Westmoreland, 
by  way  of  Brougham  Bridge,  into  the  town  of  Penrith  itf  the  county  of  Cumberland." 

Beet  1,  after  a  recital  of  tho  passing  of  stat  52  G.  8,  e.  cxziL  (post,  p.  208,  note  (a)),  and  a 
fiother  rsdtal  as  follows,  "And  whereas  the  trustees  aeUng  in  the  ezecntion  of  the  said  Act  have 
boirewed  a  considerable  svm  of  money  on  the  credit  of  the  toUa  by  the  said  Act  authorised  to  be 
taksBy  whIeh  stm  remains  dne  and  owing,  and  eannot  be  rop^d,  nor  ean  the  said  road  be 
•SBetBiUy  aoiended  and  kept  in  repairi  unless  the  term  of  the  said  Aet  be  ftirther  eontinned :" 


201  REOINA  V.  HtlTCHINSON     M.  T.  1854. 

to  repair  the  highwaj,  before  25th  March,  1858,  and  that  default  had 
been  made  in  repairing  it,  the  jnsticeB  ordered  "  that  the  sam  of  74L 
2«.  l^d.  should  be  paid  by  the  said  turnpike  trust  to  Sylvanus  MiDer, 
assistant  surveyor  of  the  highways  of  the  said  parish  of  Penrith,  being 
the  sum  which  they  the  said  justices,  on  the  evidence  produced  before 
^e}(\o■^  them,  judged  requisite  for  repairing  the  said  road."  The  *trea- 
-^  surer  appealed  to  the  Quarter  Sessions.  The  grounds  of  appeal 
were  tliat  several  sums  of  money  had  been  advanced  or  borrowed  on 
account  of  the  said  bridge  and  road,  and  on  the  credit  of  the  said  Act; 
and,  by  virtue  of  the  application  clause  contained  in  such  Act,  the 
trustees  are  directed  that  the  moneys  which  should  be  produced  or 
received  by  virtue  of  the  said  Act  (after  payment  of  the  necessary 
expenses  of  erecting  or  repairing  toll-gates,  toll-houses,  and  milestones, 
and  for  books,  advertisements,  salaries  of  officers,  and  other  such 
expenses  incidental  to  the  execution  of  the  said  Act)  should,  from  time 
to  time,  be  applied  in  keeping  down  the  interest  of  the  principal 
moneys  advanced  or  borrowed  on  account  of  the  said  bridge  and  road, 
and  which  might  be  borrowed  on  the  credit  of  the  said  Act :  that  the 
moneys  which  had  been  and  then  were  produced  or  received  by  virtue 
of  the  said  Act  were  not  adequate  to  keep  down  the  interest  of  such 
principal  moneys  advanced  or  borrowed  on  account  of  the  said  bridge 
and  road,  and  that  there  were  no  moneys  or  funds  then  in  the  hands 
of  the  trustees  of  the  said  road  or  their  surveyor  or  treasurer  appli- 
cable to  the  making  the  said  road  in  pursuance  of  the  before-mentioned 
order. 

The  Sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court 
upon  the  following  case. 

The  above-mentioned  order  was  made,  under  stat.  5  &  6  W.  4,  c.  50, 

enacts  that  upon  the  day  of  the  eommencement  of  this  Act  the  said  reeited  Act  passed,"  Ac,  "be 
and  the  same  is  hereby  declared  to  bo  repealed." 

Sect  2.  *'  That  this  Act  shall  commence  and  be  put  i  i  oxecntlon,  for  and  during  the  teim 
hereinafter  mentioned,  for  the  purpose  of  more  effectual]  f  improTing  and  keeping  in  repair  the 
road  f^om  the  east  end  of  the  said  close  called  Lord's  Close,  in  the  parish  of  Brougham  in  the 
county  of  Westmoreland  aforesaid,  by  way  of  Brougham  Bridge,  unto  the  town  of  Penrith  in  the 
county  of  Cumberland  aforesaid." 

Sect  6.  "And  for  defraying  the  expenses  which  have  been  incurred  in  building  the  said  biid^, 
and  making  and  maintaining  the  siUd  road,  and  for  executing  other  the  purposes  of  this  Ae^ 
bo  it  further  enac'.ed,  that  it  shall  be  lawftil  for  the  said  trustees  to"  take  tolls  on  the  road. 

Sect  12.  *'  Tbf.t  out  of  the  moneys  already  receired  by  virtue  of  the  said  recited  Act  hereby 
repealed,  and  t.qw  in  the  treasurer's  hands,  or  out  of  the  first  moneys  which  shall  be  produced 
or  received  by  /irtue  of  this  Act,  the  said  trustees  shall,  in  the  first  place,  pay  and  discharge  sll 
the  costs  and  c/penses  relative  to  the  obtaining  and  passing  of  this  Act,  together  with  lawful 
interest  for  the  uime ;  and  the  remainder  of  such  moneys  shall  (after  payment  of  the  necesssry 
expenses  of  e/octing  or  repairing  toll-gates,  toll-houses,  and  milestones,  and  for  books, 
advertisements^  salaries  of  officers,  and  other  such  expenses  incidental  to  the  execution  of  this 
Act)  firom  time  to  time  be  applied  in  keeping  down  the  interest  of  the  principal  moneys  advanced 
or  borrowed  on  account  of  the  said  bridge  and  road,  and  which  may  be  borrowed  on  Uie  credit  of 
this  Act,  and  in  amending^  making,  altering,  turning,  widening,  Improving,  and  keeping  in 
repair  the  said  road,  and  in  otherwise  putting  this  Act  into  exeeuUon;  and  lastly,  in  repaying 
the  principal  moneys  already  borrowed  or  to  be  borrowed  on  the  oredlt  of  the  tolls  arising  on  the 
•aid  road." 
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8.  94,  on  the  Broagham  Bridge  Tarnpike  Trast,  Comberland,  after  dae 
inquiry  by  the  justices  making  the  order  into  the  state  of  the  funds  of 
the  said  trust,  for  the  sum  of  742.  2«.  l^d.  to  be  paid  to  the  assistant 
surveyor  of  the  highways  of  the  parish  of  Penrith.  On  the  hearing  of 
the  appeal,  it  appeared  that  the  ^trustees,  under  the  authority  r^rio 
of  Stat.  52  G.  3,  c.  ozzii.,(a)  made  the  road,  and  built  a  bridge,  '- 
since  become  a  county  bridge ;  and,  for  these  purposes  and  under  the 
authority  of  that  Act,  borrowed  on  mortgage  of  the  tolls  arising  on  the 
road  the  following  sums :  1st,  the  sum  of  3700{.  on  several  mortgages, 
drawn  according  to  the  form  prescribed  by  the  said  Act,  bearing  date 
in  1815 ;  2d,  the  sum  of  2002.,  on  a  similar  mortgage  bearing  date  in 
1824 ;  and,  8d,  the  sum  of  400Z.  on  a  similar  mortgage  dated  in  1882. 

Stat.  52  G.  3,  c.  czzii.,  being  about  to  expire,  an  Act  was  obtained 
(stat.  3  &  4  W.  4,  c.  Izxx.(i) )  which  repealed  stat.  52  G.  3,  c.  cxxii.,  and 
which  contained  the  following  application  clause.  The  case  then  set  out 
stat.  3  &  4  W.  4,  c.  Ixxx.  s.  12.(i) 

*It  appeared  that,  prior  to  making  the  said  order,  the  justices  r^ond 
ascertained  that  the  said  road  was  out  of  repair,  and  that  they  ^ 
afterwards,  and  before  making  the  said  order,  to  wit,  on  27th  July, 
1852^  caused  an  examination  to  be  made  of  the  state  of  the  funds  and 
of  the  books  of  the  said  trust.  It  appeared  from  such  examination,  and 
an  inspection  of  the  accounts  by  the  Court  of  Quarter  Sessions,  that  no 
interest  had  been  paid  on  the  mortgages  bearing  date  in  1815,  and 
amounting  to  37002.  (although  the  money  had  been  advanced  and  the 
tolls  assigned,  from  April  13th,  1814),  till  March  25th,  1818,  when  one 
year's  interest  was  paid,  leaving  three  years'  interest  in  arrear ;  that 
the  yearly  interest  was  paid  regularly  from  that  date  till  1824,  in  which 
year  no  interest  was  paid,  making  i^t  that  period  four  years'  interest  in 
arrear ;  that,  in  1825,  one  year's  interest  was  paid  on  these  mortgages, 
as  well  as  on  that  bearing  date  1824 ;  and  that  the  yearly  interest  con- 
tmued  to  be  paid  regularly  on  all  these  mortgages  from  1825  down  to  1852 
inclusive.     It  further  appeared  that  the  interest  paid  on  these  mort- 

(«)  LomI  Aod  personal,  imblio.  <'  For  making  and  maintaining  a  road  from  the  oast  end  of  a 
ekee  called  Lord's  Close,  in  the  parish  of  Broogham,  in  the  coontj  of  Westmoreland,  into  the 
town  of  Penrith,  in  the  county  of  Comberland,  and  for  bnllding  a  bridge  in  the  line  of  the  said 
road  orer  the  rirer  Eamont,  whieh  dirides  the  said  counties  of  Westmoreland  and  Cumberland." 

S«ct  26  enacted :  "  That  out  of  the  tolls  or  moneys  to  arise  or  be  borrowed  by  rirtne  of  this 
Act  the  said  trostees,  or  any  Are  or  more  of  them,  shall  in  the  first  place  pay  all  the  expenses 
innirred  by  and  in  relation  to  the  obUuning  and  passing  this  Act^  together  with  lawful  interest 
tnm  the  time  of  adranoing  the  same  to  the  time  of  payment,  and  shall  afterwards  apply  the 
aas  in  paying  the  interest  of  the  moneys  to  be  borrowed  by  rlrtue  of  this  Act,  and  in  defraying 
the  eharges  and  expenses  of  building  the  said  intended  bridge,  and  making,  erecting,  repairing 
neh  turnpikes  and  toU-houses  as  aforesaid,  and  snoh  bridges  or  arches,  drains,  and  ditches,  as 
>lisU  be  necessary  to  bo  made,  repaired,  or  maintained,  and  the  expenses  of  repairing,  altering, 
tuning,  and  widening  the  said  road,  and  in  making  good  the  damages  which  may  be  done  to 
Ihe  owners  or  oocnpiers  of  houses  and  lands  as  hereinafter  menUoned,  and  in  paying  the  pur- 
ehsse-money  for  such  lands,  buUdings,  and  other  hereditaments,  as  shall  be  bought  by  rirtue  of 
^  Act,  and  in  defraying  all  other  czpensei  relating  to  the  ezecation  of  this  Act,  and  for  no 
ether  purpose  whatsoeTer." 

W  Ante,  p.  200,  not«  (a). 
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that  the  Legislature  intended  that  such  *last-mentioned  interest 


was  not  to  be  paid  in  full  to  the  neglect  of  the  repairs  of  the 
road,  but  that  it  should  be  kept  down  as  well  as  might  be,  concurrently 
with  the  execution  of  the  necessary  repaurs.  And  it  was  lastly  urged 
by  the  respondents  that  the  want  of  funds  was  no  ground  for  quasUog 
the  order,  inasmuch  as  the  trustees  could  always  put  themselves  in  funds 
by  an  application  made  under  stmt.  4  &  6  Vict.  c.  59,  s.  1. 

On  behalf  of  the  appellant,  it  was  contended  that  the  whole  clause 
must  be  taken  as  giving  a  succession  of  directions :  in  the  first  plaoe  to 


J 
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gages  was  51.  per  cent,  per  annum,  and  t&at  the  trtntees  in  184S,  and 
1843,  besides  paying  the  annual  interest  of  52.  per  cent,  to  the  mortgagees, 
paid  them  2^  per  cent,  in  addition  towards  liquidating  the  unptid 
interest,  thus  reducing  the  four  years'  arrears  to  diem :  and  it  wm 
further  shown  that,  in  1852,  they  also  paid  an  additional  2^  per  cent, 
to  the  mortgagees,  amounting  to  97L  lOt.,  reducing  the  arrears  of 
interest  to  two  years  and  a  half.  The  anmial  interest  on  the  mortgage 
for  4002.  at  4^  per  cent.,  and  bearing  date  1852,  seemed  to  have  been 
regularly  paid.  It  further  appeared  that  the  trustees  had  never  applied 
any  portion  of  the  funds  of  the  trust  towards  the  repair  of  the  said  road, 
*QO^l  ^'^^P^^i^S  ^^^  trifling  *snm  of  22.,  which  they  expended  in  1862, 
^  in  addition  to  the  sum  of  742.,  which  they  had  obtained  by  an 
order  of  justices  under  stat.  4  ft  5  Vict.  c.  59,  from  the  highway  rates  I 
of  the  parish  of  Penrith.  The  accounte  for  1852,  audited  on  the  17l^ 
March,  1853,  and  being  the  last  which  were  passed  before  the  heariag 
of  the  appeal,  show  a  balance  against  the  trust  of  52.  IS9.  7^. ;  but  abo, 
as  before  stated,  that  the  trustees  applied  in  that  year  972. 10«.  in  pay- 
ing off  arrears  of  unpaid  interest :  so  that  it  would  seem  that,  if  they 
had  not  so  applied  this  sum,  they  would  have  had  a  sufficient  amount  in 
hand  to  have  paid  the  sum  of  742.  2s.  1^«  expressed  in  the  order  of 
justices  appealed  against. 

The  grounds  of  appeal  only  traversing  the  liability  of  the  troatees 
from  their  want  of  funds,  it  was  urged  on  the  part  of  the  respondents 
that  the  words  in  the  application  clause  in  stat.  8  &  4  W.  4,  c.  Ixzx., 
"  in  keeping  down  the  interest  of  the  principal  moneys  advanced  and 
borrowed  on  account  of  the  said  bridge  and  road,  and  which  may  be 
borrowed  on  account  of  the  said  bridge  and  road  on  the  credit  of  tbis 
Act,  and  in  amending,  making,  altering,  turning,  widening,  improving, 
and  keeping  in  repair  the  said  road,"  should  be  taken  as  one  direction; 
and  that  the  trustees  are  bound,  when  the  road  is  out  of  repair,  to  apply 
some  portion  of  the  funds  towards  the  repair  of  the  road,  and  not  to 
expend  the  whole  in  the  payment  of  interest.  And  it  was  further  con- 
tended by  the  respondents  that  the  words  «  keeping  down,"  used  by  the 
Legislature  in  this  Act,  did  not  authorize  the  trustees  to  pay  arrears 
of  interest  accrued  due  before  the  passing  of  the  Act,  but  that  they  vere 
used  with  reference  only  to  the  interest  thenceforth  to  accrue  due ;  and 
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jttj  the  eo8t8  of  the  Act ;  and  the  remainder  of  the  moneys  shonld, 
ftftcr  payment  of  the  liabilities  therein  mentioned,  in  the  next  place  be 
applied  in  keeping  down  the  interest  of  the  principal  moneys  borrowed, 
on  the  credit  of  the  Act,  and  then,  after  payment  of  the  interesti  in 
making,  altering,  amending,  and  repairing  the  road,  and  lastly  in*  repay* 
ing  the  principal  moneys  borrowed.  That  the  tolls  arising  from  this 
tarnpike  tmst  are  only  an  auxiliary  fand  to  the  highway  rates ;  and 
that  the  persons  whom  the  pnblic  have  a  right  to  hold  liable  to  repair 
are  the  inhabitants  of  the  township  (see  Rex  v.  Netherthong,  2  B.  & 
Aid.  179) ;  and  that  the  trustees  have  acted  in  accordance  with  the  Act 
in  keeping  down  the  interest  and  arrears  of  interest. 

The  Qoarter  Sessions  being  of  opinion  that  the  trustees  should,  under 
the  circumstances,  have  applied  a  portion  of  their  funds,  to  the 
extent  of  the  som  mentioned  in  the  order,  towards  the  repair  of  the 
road,  confirmed  the  order,  but  granted  the  above  case  for  the  opinion 
of  the  Court. 

If  the  Court  should  be  of  opinion  that,  under  the  facts  above  stated, 
and  according  to  the  right  construction  of  *the  application  clause  r^conj 
aboTe  cited,  the  trustees  were  bound  to  pay  the  yearly  interest  ^ 
of  the  debt,  and  also  to  pay  off  the  arrears  of  interest  above  described, 
before  they  could  apply  any  portion  of  the  tolls  to  the  repairs  of  the 
road,  then,  and  in  such  ease,  the  order  of  justices  appealed  against,  and 
the  order  of  the  Court  of  Quarter  Sessions  confirming  it,  are  to  be 
qoaftfaed :  but,  if  the  Court  should  be  of  a  contrary  opinion,  then  these 
orders  are  to  be  confirmed. 

The  case  was  now  argued.(a) 

PoiMetf  and  Overendj  in  support  of  the  order  of  Sessions. — ^The  order 
is  at  all  events  good ;  for,  supposing  that  the  trustees  have  no  funds 
available,  they  may  obey  the  order  and  obtain  reimbursement  out  of  the 
highway  rate  nnder  stat.  4  &  5  Vict.  c.  69 ;  Regina  v.  White,  4  Q.  B. 
101  (E.  C.  L.  R.  vol.  45),  Regina  v.  Trustees  of  South  Shields  Turnpike 
Roads,  8  B.  &  B.  699  (B.  C.  L.  R.  vol.  77).  [Lord  Campbbll,  G.  J. 
*— If  the  trustees  have  no  funds  out  of  which  they  can  obey  t^e  order, 
the  justices  ought  not  to  make  it.  In  Regina  v.  Trustees  of  South 
Shields  Turnpike  Roads,  the  payments  not  being  just  payments  for 
which  the  trustees  were  entitled  to  take  credit,  the  trustees  were  con- 
sidered as  having  funds  in  hand.  Wightmak,  J. — ^Are  we  to  under- 
stand  that  the  road,  in  the  present  case,  was  out  of  repair  at  the  time 
when  the  trustees  paid  the  arrears  ?  For,  if  it  was  then  in  repair,  they 
were  justified  in  paying  the  arrears.]  The  grounds  of  appeal  show  that 
the  only  question  raised  before  the  Sessions  was  as  to  the  priority  of 
application  under  stat.  8  &;  4  W.  4,  c.  Ixxz.,  s.  12 :  and  it  must  be  taken 

(a)  Before  Lord  CampbeU,  G.  J.,  Wigfatnwa  and  Erie,  Ja. 
TOL.  IV.— 19  N 
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that  no  other  ground  for  quashing  *the  order  existed  in  fact.  It 
by  no  means  follows  that,  because  the  keeping  down  of  interest 
is  named  in  the  Act  before  the  repairing  of  the  road,  therefore  it  vai 
intended  that  it  should  have  priority.     When  two  things  are  to  be 
named^  one  must  be  named  first,  though  no  priority  of  one  abere  the 
^ther  be  intended.     The  trustees  are  required  by  the  Act  to  apply  the 
lunds  to  both  purposes :  it  is  a  question  for  the  justices  in  their  discre- 
tion to  say  whether  it  has  been  applied  to  both  purposes  in  a  reasonable 
proportion.  And  here  the  justices  haye  in  effect  found  that  the  proper- 
tion  applied  to  repairs  was  illusory.     And  at  all  events  ^  keeping  down 
interest"  does  not  authorize  the  paying  off  of  arrears,  which  are  part 
of  the  debt,  not  of  the  interest ;  Regina  v.  Trnstees  of  South  Shields 
Turnpike  Roads,  8  E.  &  B.  699,  606  (E.  G.  L.  R.  vol.  77). 
'    Lushf  contrft. — Stat.  S  &  4  W.  4,  c.  Izxx.,  must  be  construed  with 
reference  to  stat.  52  6.  8,  c.  cxxii.,  for  which  it  was  substituted. 
Under  stat.  62  O.  8,  c.  cxxii.,  s.  26,(a)  the  arrears  of  interest  dearly 
were  to  be  discharged  before  the  funds  were  to  be  applied  to  repairing 
the  road.    If  the  funds  were  not  sufficient  for  both,  the  repairs  were  to 
be  provided  for  by  the  parish.   And  this  was  reasonable ;  for  the  money 
x>(  the  creditors  had  been  expended  in  making  a  road  for  the  benefit  of 
:the  inhabitants  of  the  country ;  and  those  inhabitants  might  well  be 
Icalled  on  to  keep  that  road  in  repair,  until  the  creditors  were  repaid 
^out  of  the  tolls.     Then  in  the  preamble  of  stat.  8  &  4  W.  4,  c.  lxxz.,(() 
ds  a  recital  that  «« the  trustees  acting  in  the  execution  of  the  said  Act" 
^oAQi  (32  G.  8,  c.  cxxii.)  (« have  borrjDwed  a  considerable  *snm  of  mooey 
•^  on  the  credit  of  the  tolls  by  the  said  Act  authorized  to  be  taken, 
which  still  remains  due  and  owing,  and  cannot  be  repaid,  nor  can  the 
oroad  be  effectually  amended  and  kept  in  repair,  unless  the  term  of 
ihe  said  Act  be  further  continued."    That  preamble,  the  key  to  tlie 
Act,  shows  that  it  was  intended  to  prolong  the  security  of  the  creditors: 
and  it  is  not  reasonable  to  construe  sect.  12  so  as  to  deprire  the  creditors 
of  that  security  which  they  had  for  the  arrears  already  due  at  the  time 
the  Act  was  passed.     And  the  general  policy  of  the  Legislature  ba^ 
been  to  protect  creditors.     In  Regina  v.  Trustees  of  South  Shields 
Turnpike  Roads  it  was  held  that  stat.  4  &  6  Vict.  c.  59,  did  not  alter 
•the  order  of  appropriation  in  a  turnpike  Act,  the  terms  of  which  gave 
repairs  priority  over  interest :  but  stat.  4  &  5  Vict.  c.  59,  surely  shows 
that  the  Legislature  supposed  that  the  interest,  generally  speaking,  had 
priority:  and  the  provisions  in  stat.  3  G.  4,  c.  126,  s.  110,  that  in 
apportioning  the  fine  for  not  repairing  a  turnpike  road  between  the 
{parish  and  the  trustees  it  is  to  be  done  so  <«  that  the  same  may  be  paid 
.without  endangering  the  securities  of  the  creditors  who  have  advanced 
their  money  upon  the  credit  of  the  tolls,"  show  the  same  policy. 

Our.  adv,  wlL 

(a)  Ante,  p.  203,  note  (a).  (»)  Anto^  p.  200,  neie  (•). 
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Lord  CAuwBLLy  C.  J.y  on  a  Bobseqaenl  day  in  this  Term  (November 
S4th),  delivered  jndgmAnt. 

We  are  ef  opinion  that  the  order  of  magistrates  onght  to  be  affirmed. 
Bat  we  do  not  adopt  the  argument  of  the  respondents,  that  want  of 
foods  at  the  time  when  *the  order  was  made  would  be  no  ground 


for  quashing  it*    If  the  ordw  stands,  the  trustees  would  be  im- 
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mediately  liable  upon  it :  and  we  are  of  opinion  that  magistrates  haye 
no  authority  to  make  aueh  an  order  unless,  upon  examination  of  the 
state  of  the  funds  of  the  trust,  they  find  that,  after  charging  the  trustees 
with  BttfflB  reemed  and  ^raig  them  credit  for  lawful  payments,  .a 
balance  remains  in  their  hands  equal  to  the  sum  which  they  are  ordered 
to  pay  for  the  repair  of  the  road* 

Oar  dedsion  depends  upon  whether  the  trustees  are  entitled  to  credit 
for  the  payments  they  have  made  of  old  arrears  of  interest  to  the  mort- 
gagees when  the  road  was  out  of  repair.  We  think  it  sufficiently 
appears  from  the  statement  in  the  case  that  they  made  such  payments 
when  the  road  was  oot  of  repair,  and  that,  disallowing  suoh  payments, 
they  had  in  hand  more  than  742.  2t.  Ijfil^  the  sum  which  they  ace 
ordered  to  pay  to  the  assistant  surveyor. 

They  contend  that  under  stat.  8  ft  4  W.  4,  c.  Ixzz.,  s.  12,  they  are 
authorized  and  bound,  after  payment  of  the  expenses  of  obtaining  the 
aet  and  some  oth«r  incidental  expenses,  to  apply  all  the  tolls  received 
under  the  Act  in  paying  all  arrears  of  interest  due  to  the  mortgagees : 
and  that  it  is  only  after  payment  of  these  arrears  the  obligation  arises 
apon  them  to  apply  any  surplus  whioh  may  remain  in  repairing  the 
road.  Accordingly  in  administering  the  funds  they  have  proceeded 
npon  the  supposition  that  the  primary  object  of  the  Act  was,  by  the 
tolls  to  be  colleoted,  to  provide  for  payment  of  the  arrears  due  to  the 
mor^agees :  for,  ainoe  the  Act  passed  in  1888,  from  the  large  amount 
of  the  tolls  collected  under  it,  they  have  only  applied  to  the  repair  of 
the  road  the  illusory  sum  of  22. 

*TheAet  however  is  entitled  « An  Act  for  more  effectually  r^toii 
repairiiig  the  road"  which  it  describes :  and  sect.  2  says  « that  ^ 
it  shall  be  put  in  execution,  for  the  purpose  of  more  effectually  improv- 
ing and  keeping  in  repair"  the  said  road. 

Combg  to  sect.  12,  we  think  the  construction  of  the  respondents 
reasonable,  that  the  obligation  to  keep  down  the  interest  of  the  moneys 
borrowed,  as  it  is  first  mentioned,  takes  precedence  of  that  to  repair 
the  road :  but,  looking  to  the  language  here  employed  and  the  whole 
scope  of  the  Act,  we  cannot  accede  to  the  contention  that  <<  keeping 
down  the  interest"  means  paying  off  all  the  arrears  of  interest  which 
luTe  accrued  ainoe  the  money  was  borrowed.  The  expression  of  keep- 
ts$r  i^non  inUreet  is  familiar  in  legal  instruments,  and  means  the  pay- 
ment of  interest  periodically  as  it  becomes  due,  and  jipt  the  payment 
of  all  anesfs  pjT  intiir^t  wbieh  may  have  t>Qi9(Hne  ^m  on  pmy  security 
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from  the  time  vhen  it  was  ezecated.  We  think  that  the  trustees 
would  have  been  authorized  in  paying  from  the  tolls  collected  under 
the  Act  the  interest  becoming  due  periodically,  before  applying  sny 
portion  of  them  to  the  repair  of  the  road.  This  would  be  a  great  boon 
to  the  mortgagees,  and  might  not  be  unreasonable,  their  money  baring 
been  applied  towards  the  making  of  the  road :  and  by  proceeding  in 
this  course  there  might  be  a  reasonable  prospect  of  the  road  being  kept 
in  repair.  But,  by  paying  oiT  the  whole  of  the  arrears  while  the  road 
was  out  of  repair,  the  object  of  the  Act  would  be  entirely  defeated ; 
and,  if  there  were  to  be  an  indictment  against  the  parish  for  non-repair 
of  the  road,  to  be  followed  by  a  rate  to  repair  it,  or  if  an  order  were 
,^^^^1  made  for  payment  *of  a  sum  of  money  to  repair  it  out  of  the 
-'  highway  rate,  this  monstrous  injustice  would  follow,  that  the 
present  inhabitants  of  the  parish  who  daily  pay  tolls  for  the  use  of  the 
road  would  see  these  tolls  applied  to  wipe  off  a  debt  which  might  have 
accrued  long  before  they  came  into  the  parish,  and  would  find  them- 
selves taxed  to  repair  the  road  as  if  it  were  a  parish  road  which  they 
are  entitled  to  use  without  paying  any  toll  whatsoever. 

The  case  of  Regina  v.  Trustees  of  South  Shields  Turnpike  Roads 
does  not  govern  the  present,  as  there  the  Turnpike  Act  expressly  ap- 
propriated the  turnpike  funds  in  the  first  place  to  the  repair  of  the 
road,  and  we  held  that  this  order  of  appropriation  in  the  local  Act  was 
not  altered  by  the  general  Act,  4  &;  5  Vict.  c.  59.  But,  in  construing 
the  Act  now  before  us,  we  are  of  opinion  that  the  power  to  keep  down 
the  interest  did  not  authorize  the  payments  of  old  arrears  when  the 
road  was  out  of  repair. 

And,  as,  these  payments  being  disallowed,  the  trustees  had  in  hand 
more  than  the  sum  which  they  were  ordered  to  pay,  we  give  judgment 
that  the  order  of  magistrates  and  the  order  of  Sessions  be  affirmed. 

Order  affirmed. 


*218]      *The  QUEEN  v.  EDWARD  BEDWELL.    Nov.  11. 

Bj  f  tat  30  G.  3,  o.  10,  g.  1,  jaoUeei  har*  pow«r  to  hear  oomplaints  as  to  wagea  and  maka  ordcn 
for  tbo  paTment  thereof  in  twenty-one  dayif  anbjeot  to  an  appeal  to  the  Sessions. 

By  Stat  4  G.  4,  c.  84,  s.  5,  it  is  enacted  that  Justices  hearing  oomplaints  under  sttt  20  G.  3,  e. 
19,  "shall  and  may^  order  payment  within  such  period  as  the.  justices  think  fit;  and  "CTcry 
order^  <'made  under  this  Aot  shall  be  final  and  eondusiTc,  anything  in"  stat  20  G.  3,  c  ]9> 
"  to  the  contrary  in  anywise  notwithstanding." 

Held :  that  there  is  no  appeal  to  the  Sessions  against  an  order  made,  under  stat  4  G.  4,  c  34,  >• 
5,  for  payment  of  wages,  the  sum  to  be  leried  by  distress  in  ease  of  non-payment  for  niaetcce 
days. 

On  appeal  against  an  order  of  five  justices  of  the  eonnty  of  Glou- 
cester, the  Quarter  Sessions  qoashed  the  said  orderi  subject  to  tbe 
opinion  of  this  Court  on  the  following  case. 

At  Michaelmasy  1852,  Edward  Bedwell  hired  himself  for  one  year  as 
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sheplierd  to  Mr.  Edwurd  Tombs,  of  Ponlton  in  the  said  county,  fanner^ 
at  the  following  irages :  nine  shillings  a  week  with  one  shilling  per 
veek  extra  daring  the  winter  half  of  the  year  above  the  highest  paid 
kboarer,  and  two  shillings  per  week  extra  in  the  summer  half  of  the 
year  above  the  highest  paid  labourer,  ten  shillings  extra  for  the  yearn- 
iDg  season,  and  two  bushels  of  malt.  Bedwell  entered  into  his  said 
service. 

On  October  12th,  1858,  he  made  complaint  to  the  Bev.  T.  M.,  one 
of  Her  Majesty's  justices  of  the  peace  acting  in  and  for  the  said 
coaaty,  that  two  bushels  of  malt  and  four  shillings  were  due  and  owing 
to  him  from  the  said  Edward  Tombs,  who  had  refused  to  allow  and 
pay  the  same :  whereupon  the  said  T.  M.,  at  the  request  of  the  said 
Edward  Bedwell,  delivered  a  summons  to  the  said  Edward  Bedwell,  by 
which  the  said  T.  M.  required  the  said  Edward  Tombs  to  be  and  ap* 
pear  on  17th  October  at  the  Cirencester  Petty  Sessions  to  answer  the 
said  complaint  and  to  be  dealt  with  according  to  law.  Such  summons 
was  taken  to  the  house  of  the  appellant  by  a  police  officer,  who  read 
the  *8ame  to  the  appellant,  and  then  handed  it  to  him  to  look  rM^A 
at,  but  refused  to  leave  it  with  him,  having  no  other  copy.  On  ^ 
17th  October,  the  said  Edward  Bedwell  appeared  at  Cirencester  before 
the  first-named  justice  of  the  peace :  but  the  said  Edward  Tombs  did 
not  appear  by  himself,  counsel,  or  attorney.  And  the  said  justices 
hanng  estimated  the  said  malt  to  be  of  the  value  of  fifteen  shillingSi 
they  thereupon  made  the  following  order. 

ii  CooBty  of  Oloucester,  1      <<  Be  it  remembered  that  on  12th  Octo* 
to  wit.  J  her,  A.  B.  1853,  at,  &c.,  complaint  was  made 

before  T.  M.,  one  of  Her  Majesty's  justices  of  the  peace,  &c.,  upon  the 
oath  of  Edward  Bedwell,  ftc,  shepherd,  that,  on,  &c.,  at,  &c.y  he  the 
said  Edward  Bedwell  was  hired  and  employed  by  Edward  Tombs,  of, 
&c.,  to  serve  the  said  Edward  Tombs  in  the  capacity  and  employment 
of  a  shepherd,  for  the  term  of  one  year  from  11th  October,  A.  D.  1858, 
at  and  for  certain  weekly  wages ;  and  that  he  the  said  Edward  Bed- 
well,  afterwards,  to  wit,  on,  &c.,  entered  into  the  said  service  accord* 
ingly,  and  had  since  duly  performed  the  said  service ;  and  that,  at  the 
time  of  making  the  said  complaint,  there  was  due  and  owing  unto  him 
the  said  Edward  Bedwell  from  the  said  Edward  Tombs  a  certain  sum 
of  money  not  exceeding  102.  (to  wit),  19s.  (as  ascertained  by  us),  as 
and  for  wages  for  the  said  service  so  performed  as  aforesaid ;  and  that 
the  said  Edward  Tombs  had  refused  and  still  did  refuse  to  pay  the 
Bame,  or  any  part  thereof,  unto  him  the  said  Edward  Bedwell ;  and 
that  the  said  Edward  Bedwell  did  at  the  time  of  making  the  said  com* 
plaint  mhabit  in  the  said  county  of  Gloucester.  And  now  at  this  day, 
to  wit,  on  17th  day  of  October,  A.  D.  1858,  at,  &c.,  the  said  Edward 
Bedwell  Appeared  before  the  undersigned  five  of  Her  Majesty's  r^coi  g 
JQStices  of  die  peace  in  and  for  the  said  county  of  Gloucester ;  '- 

n2 
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Vat  the  said  Edward  Tombs,  altliotigh  dvlj  caHed,  doth  not  appear  by 
himself,  his  coansel  or  attorney.  And  it  is  now  satis&otorily  proved 
to  us,  on  oath,  that  the  said  Edwards  Tombs  has  been  daly  served  with 
t^e  summons  in  this  behalf  which  required  him  to  be  stid  appear  here 
at  this  day,  before  such  justices  of  the  peace  for  the  said  comity  as 
should  now  be  here,  to  answer  the  said  complaint,  and  to  be  fiurth^ 
dealt  with  according  to  law.  And  now,  having  heard  the  matter  of 
the  said  complaint,  we  do  adjudge  the  saiid  Edward  Tombs  to  pay  to 
the  said  Edward  Bedwell  the  sum  of  19».,  and  also  to  pay  to  the  said 
Edward  Bedwell  the  sum  of  5$,  6d.  for  his  costs  in  this  behalf:  and^ 
if  the  said  several  sums  be  not  paid  on  or  before  the  81st  day  of  Octo- 
ber instant,  we  hereby  order  that  the  same  be  levied  by  distress  and 
sale  of  the  goods  of  the  said  Edward  Tombs. 

«  Given  under  our  hands  and  seals,"  &e. 

Edward  Tombs  gave  notice  of  appeal  against  this  order,  for  the  next 
Quarter  Sessions  for  the  said  county.  When  the  appeal  was  called  on, 
the  counsel  for  the  respondent  contended  that  the  Sessions  had  no  juris- 
diction to  hear  such  an  appeal.  The  Sessions  orerruled  the  objection ; 
and,  being  satisfied  that  the  appellant  had  not  been  duly  served  with  a 
summons  to  appear  at  the  Cirencester  Petty  Sessions,  they  quashed  the 
6rder  of  justices. 

The  question,  therefore,  for  the  opinion  of  the  Court  of  Queen's 
Sench  is,  Whether  the  said  Court  of  Quarter  Sessions  had  jurisdiction 
to  hear  and  receive  this  appeal. 

*S1 61  *^^  ^^^  Court  of  Queen's  Bench  should  be  of  opinion  that  the 
-'  Sessions  had  not  such  power,  then  the  order  of  justices  is  to 
stand  and  the  order  of  Sessions  to  be  quashed ;  but,  if  the  Court  shoald 
be  of  a  contrary  opinion,  then  the  order  of  Sessions  is  to  stand  and  the 
Order  of  justices  to  be  quashed. 

W,  ff.  Cookey  in  support  of  the  order  of  Sessions. — Stat.  20  O.  2,  e. 
19,  s.  I,  gives  the  justices  jurisdiction  to  order  the  payment  of  wages, 
<<  provided  that  the  sum  in  question  does  not  exceed**  101.  That  Act 
therefore  applies  only  where  the  wages  are  in  money.  By  sect.  5  there 
is  an  appeal.  Then  stat.  4  6.  4,  c.  84,  enacts,  by  sect.  5,  that  every 
6rder  made  under  that  Act  shall  be  final.  But  this  order,  being  made 
without  jurisdiction,  is  not  under  the  Act. 

Orippiy  contri. — The  order  is  made,  not  under  stat.  20  6.  2,  c.  19, 
8.  1,  which  authorizes  a  justice  to  make  an  order  for  payment  within 
twenty-one  days,  but  under  stat.  4  G.  4,  c.  84,  s.  5,  which  enacts  that 
<(  every  justice  or  justices  of  the  peace  before  whom  any  complaint  shall 
be  made,  in  pursuance  of*  stat.  20  G.  2,  c.  19,  or  stat.  81  G.  2,  c.  11, 
<<  shall  and  may  order  the  amount  of  the  wages  that  shall  appear  doe 
to  any  servants,"  ftc,  <<  named  in  the  said  Acts,  or  either  of  them," 
^(  to  be  paid  to  the  person  entitled  thereto,  within  such  period  as  the 
said  justices  dhall  think  proper  f*  ^<tni.  every  order  or  delenaiimCioa  of 
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neh  jostice  or  jnstiees  made  under  this  Aet  shall  be  final  and  conolusire^ 
aaythiog  in  either  of  the  said  Acts  contained  to' the  contrary  in  any-> 
vise  Botwithstanding/*  [Bble,  J* — I  do  not  wish  to  be  supposed  to 
agree  with  the  appellant  that  wages  partly  ^payable  in  kind  are  r^i^ 
not  within  the  Act,  so  that  the  justices  had  no  jorisdiction  to  ^ 
mtke  the  order :  bnt  the  only  qnestion  is,  whether  the  Sessions  have 
jttrisdictien  to  hear  this  appeal.  Now,  thongh  the  complaint  was  under 
8ttt.  20  6.  2,  c.  19)  the  order  was  onder  stat.  4  €k  4,  c.  84,  and  by  the 
express  words  of  the  Aet  is  final.] 
Per  CtrBiAM.(a)  Order  of  Sessions  qnasheda 

(a)  Lord  CampbaU,  C.  J^  Wif  htmAn  and  Erie,  Ji. 


JOHN  GABRIEL  ALCINOUS  v.  CARL  GUSTAVE  NIGREU. 

Nov.  14. 

Flo,  pais  damia  aootlwuBMy  tiiiat  pUntiff  ia  aa  allaa  bom  In  Rataiat  aod  la  aD  anamy  of  ow 
I^  the  QaaaB,  and  not  a  iabjeoft»  and  leaidiag  in  ihia  ooantty  without  leave  of  the  Qaeen. 
Dmoiier. 

IMl  Oatche  Cent  aanai  take  }iidieial  nottaa  thni  Bnaaia  ««■  at  wk  witktbia  oonn^;  andlM 
the  plea  wai  loAdant  in  enbetanea. 

AcnoK  for  work  and  labour.  Plea :  l?hat  <<  the  plaintiff  is  an  alien 
born  (that  is  to  say),  bom  in  the  Empire  <^  Rnssia,  and  that  the  plain- 
tiff is  tn  enemy  of  our  Lady  the  Qaeen,  bom  of  alien  father  and  alien 
ttother,  and  was  not  nor  is  a  subject  of  onr  Lady  the  Queen  by  nato- 
rsliiatioB,  denization,  or  otherwise.  And  that  the  plaintiff  is  residing 
in  this  Kingdom  without  the  license,  safe  conduct,  or  permission  of  our 
Lady  the  Queen.  And  the  defendant  further  says  that  the  plaintiff  has 
become  such  enemy  as  aforesaid  since  the  last  pleading  in  this  action/^ 
Demurrer  in  the  new  statutable  form.     Joinder. 

Untkank,  in  support  of  the  demurrer. — The  plea  of  *alien  r^toio 
enemy  has  always  been  held  to  require  great  certainty.  The  ^ 
Common  Law  Procedure  Act,  1852  (15  k  16  Vict.  c.  76),  ss.  50,  51, 
piits  an  end  to  all  objections  which  could  only  be  taken  by  special 
demarrer,  and  requires  the  Court  to  give  judgment  according  to  the 
very  right  of  the  cause :  but  in  such  a  plea  as  this  the  defendant  has 
&o  right  unless  he  negatives  every  possible  ground  on  which  the  plaintiff 
conld  sue.  The  form  of  the  plea  has  always  been,  that  the  plaintiff 
sdheres  to  a  power  an  enemy  of  the  Queen.  Here  it  is  only  averred 
tbat  the  plaintiff  is  an  enemy :  that  would  be  true  of  a  pirate,  though 
Ae  Bubject  of  a  friendly  power.  [Lord  Campbkll,  C.  J. — It  is  averred 
bs  WIS  born  in  the  Empire  of  Russia;  and  we  must  take  judicial  notice 
tW  the  Emperor  of  Russia  is  at  war  with  our  Sovereign.]  Then  stat. 
7  k  8  Yict.  c.  66,  s.  6,  gives  every  alien  who  has  obtained  a  certificate 
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from  the  Secretary  of  State  every  privilege  of  a  British  subject,  except 
those  of  being  a  member  of  the  Privy  Coancil  or  of  Parliament.  The 
plea  should  show  that  the  plaintiff  has  not  such  a  certificate.  [Lord 
Campbell,  0.  J. — ^Perhaps  it  need  not  be  negatived  by  the  plea,  but 
you  should  reply  that  you  have  such  a  certificate  if  it  be  so*  But  does 
not  the  averment  that  he  is  here  without  permission  of  the  Queen 
negative  it  7]  Even  on  general  demurrer  it  scarcely  does :  but  this 
plea  of  alien  enemy  must  still  be  construed  strictly. 

O.  Milward^  contr^  was  not  called  upon  to  argue. 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  the  defendant  is  entitled 
to  our  judgment. 

*21Q1  ^^  should  be  anxious  to  give  the  Russian  plaintiff,  ^though  an 
^  enemy,  every  advantage  which  the  law  of  England  gives  him. 
The  contract,  having  been  entered  into  before  the  commencement  of 
hostilities,  is  valid;  and,  when  peace  is  restored,  the  plaintiff  may 
enforce  it  in  our  Courts.  But,  by  the  law  of  England,  so  long  as  hos- 
tilities prevail  he  cannot  sue  here.  The  only  question,  therefore,  is  as 
to  the  sufficiency  of  the  plea  as  pleaded.  I  think  that,  when  it  is 
Itverred  that  the  plaintiff  is  not  here  by  permission  of  the  Queen,  it  is 
in  substance  averred  that  the  plaintiff  has  not  the  certificate  of  the 
Secretary  of  State,  in  short  that  he  has  not  the  permission  of  any  one 
entitled  to  act  for  the  Queen.  I  think  therefore  that  the  plea  is  good 
in  substance. 

CoLBRiBQB,  WiQHTMAN,  and  Eblb,  Js.,  ooncurred. 

Judgment  for  defendant. 

.M^— i— —  II  I  -^^^— ■^^i^^^—^—^i^—...—— ^— «■—■—«— »——  ■<    I.  .       .11.  ^^^-^    ■  .        " 

See  Crawford  v.  The  William  Penn,  Johns.  1 ;  Clark  v.  Morey,  10  Johns. 

Peters  C.  C.  Bep.  106 ;    Wilcox  v.  69,  in  which  it  was  held  that  the  rea* 

Henry,   1  Dallas,  69  ;    Mumford  v,  dence  of  an  alien  enemy  in  this  oonntiy 

Mumfordy  1  Oallison,  866.  after  the  breaking  out  of  war  wiU  bo 

But   see   Bradwell  v.  Weeks,  13  presumed  to  be  b7  license. 


GEORGE  TINDAL,  WILLIAM  NICUOLSON  MILLER,  and 
RAWSON  GEORGE  WILKINSON,  ».  GEORGE  HENRY  TAT- 
LOR.    Nov.U. 

Count  for  fhsight^  payable  in  adrmnee  at  L.  two  month!  after  the  ship  shonld  eaO,  for  goodi  plactl 

on  board  plaintiff 'e  ohip  there  to  be  carried  on  a  royage  to  P. 
plea:  that,  after  a  reasonable  time  for  sailings  and  a  reasonable  time  before  the  ship  sailed,  de* 

fendant  demanded  baek  his  goods  at  L.,  and  plaintiff  would  not  redelirer  them. 
Beplieation :  that  the  captain  had  signed  bills  of  lading  making  the  goods  delirerable  at  P.  to  0. 

or  assigns,  and  delivered  these  bills  of  lading  to  defendant^  and  defendant  had  transmitted  ose 

of  them  to  D.  at  P.  before  he  demanded  the  goods  baolc.  That  defendant  would  not,  when  he 

demanded  back  his  goods,  restore  the  bills  of  lading  or  Indomnifj  plaintiff  against  those  vbs 

might  beeome  holders  of  them  and  elium  the  goods  at  P. 
Rejoinder  that  D.  was,  and  plaintiff  knew  he  was,  only  ageaifor  defendaat^  and  haTing  no  int^ 

lest  In  the  billi  of  lading.    Bemorrer. 
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Mi :  that  *  panon  wbo  list  ahipped  goods  on  m  fononl  ihip  is  not  entitled  at  pleMore  to  demnnd 
tbem  bock  withoat  pnjment  of  the  freight  And  that  the  ple»  did  not  show  inch  n  delay  in 
the  aailiog  of  the  ihip  aa  to  be  a  breach  of  eontraet  on  the  part  of  plaintiff,  and  therefore  thai 
St  vae  not  BMeoaiy  to  doeido  whether  each  a  delaj  woold  hare  been  a  defence  to  the  notion  | 
the  plea  being  bad  at  all  OTonti. 

Held,  alMs  that  the  replication  was  good,  and  that  the  rejoinder  was  no  answer,  inasmnch  af 
pUntUr  night  be  UaUo  to  aa  asslgnoe  of  D.  if  the  goods  were  not  forthcoming  at  P. 

Couirr.  For  that,  in  consideration  that  plaintiffs,  at  the  request  of 
defendant,  had  received  on  board  of  *a  certain  vessel  of  the  plain-  r-Mon 
tifi  called  the  Bengal,  then  aboat  to  sail  on  a  certain  voyage  ^ 
from  London  to  Port  Philip  in  Australia,  certain  goods  and  merchan- 
dise of  defendant  to  be  conveyed  in  the  said  vessel  on  the  said  voyage 
npon  the  terms  that  the  defendant  should,  two  months  after  the  said 
vessel  should  have  set  sail  on  the  said  voyage,  pay  to  the  plaintiffs,  in 
London,  freight  in  advance  at  the  rate  of  65$,  per  ton  measurement  for 
each  ton  of  the  said  goods  so  received  on  board  the  said  vessel,  and  also 
primage  at  the  rate  of  SL  per  cent,  upon  the  said  freight,  defendant 
then  promised  plaintiffs  to  pay  them  in  London  the  said  freight  in 
advance  at  the  rate  aforesaid,  and  also  the  said  primage  at  the  expira* 
tion  of  the  said  period  of  two  months  after  the  said  vessel  should  set 
8a3  on  the  said  voyage.  Averments  that,  after  the  said  goods  and 
merchandise  had  been  so  received  on  board  the  said  vessel,  the  said 
vessel  set  sail  on  the  said  voyage,  and  that  two  months  from  the  time 
of  her  so  setting  sail  had  elapsed  before  the  commencement  of  this 
suit.  Breach ;  Non-payment  of  the  said  freight  or  primage,  or  any  part 
thereof. 

Flea.  <(  That,  after  the  delivery  by  the  defendant,  and  receipt  by 
the  plaintiffs,  of  the  said  goods  and  merchandise  in  that  count  men- 
tioned, and  after  a  reasonable  time  for  the  said  vessel  to  have  sailed 
on  the  said  voyage  had  elapsed,  and  a  reasonable  time  before  the  said 
ship  did  sail  on  the  said  voyage,  the  defendant  claimed  and  demanded 
of  the  plaintiffs  a  return  of  the  said  goods  and  merchandise,  and  then 
gave  the  plidntiffd  notice  that  he  did  not  wish  the  same  to  be  car* 
ried  on  the  said  voyage,  and  required  a  re-delivery  and  return  of  the 
said  goods  and  merchandise,  to  him  the  defendart ;  but  that  the  plain- 
tiffs wholly  omitted  to  redeliver  the  same  to  the  ^defendant,  and  r^ooi 
afterwards  sailed  and  proceeded  upon  the  said  voyage  with  the  ^ 
said  goods  and  merchandise  in  and  on  board  the  said  vessel,  against  the 
will  of  the  defendant,  and  whilst  his  said  request  not  so  to  do,  and  to 
re-deliver  the  same  to  him  the  defendant,  remained  and  continued  in  force 
and  unretracted." 

Replication.  That  after  the  said  receipt  by  the  plaintiffs  of  the  said 
goods  and  merchandise  on  board  the  said  vessel,  and  before  the  claim, 
demand,  or  notice  of  the  defendant  in  the  said  plea  mentioned,  and 
hefore  the  said  sailing  of  the  said  vessel,  the  captain  of  the  said  vessel 
for  the  sud  voyage  at  the  request  of  the  defendant  signed  five  parts  of 
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a  bill  of  lading  for  the  said  goDda  and  merofaaa£aey  OMk  of  tridd  8iMi 
parts  was  to  the  following  tenor  and  eflfect.  The  replication  then  set 
out  a  bill  of  lading  in  five  parts,  signed  bj  the  captain  of  the  Bengil, 
for  goods  shipped  on  board  the  Bengal,  then  in  the  Thames,  bound  fbr 
Port  Philip,  making  the  goods  deliverable  at  Port  Philip  ^nntoHeflsn. 
Dawson,  Brnce  k  Co.,^  or  assigns,  on  freight  for  the  said  goods  bong 
paid  here  with  primage  and  average  accnstomed."  Averments  that  the 
names  of  the  said  Messrs.  Dawson,  Bruce  k  Co,  were  inserted  in  etch 
of  the  said  parts  of  the  said  bill  of  lading  before  the  signature  thereof 
by  the  said  captain,  by  the  direction  and  at  the  request  of  the  defend- 
ant, and  that,  after  the  said  parts  had  been  so  signed  by  the  said  cap- 
tain, and  before  the  said  demand  or  notice,  the  aaid  captain  deHvered 
to  the  defendant,  and  the  defendant  accepted  from  him,  four  of  the 
aaid  parts,  the  fifth  part  being  kept  and  retained  by  the  said  captain  in 
his  own  possession,  by  the  consent  and  direction  of  the  defendant. 
That,  after  defendant  had  so  received  the  said  four  parts  of  the  said 
^noo-\  ^^^^  ^f  lading,  '^and  before  defendant  had  made  the  claim  or 
"-^  demand  or  given  the  notice  in  the  said  plea  mentioned,  the  defend- 
ant sent  and  transmitted  one  of  the  said  four  parts  to  the  said  Messrs. 
Dawson,  Bruce  k  Co.  at  Port  Philip  aforesaid,  as  the  plaint^  at  the 
time  of  the  said  claim,  demand,  and  notice  well  knew.  And  that 
defendant  did  not,  at  the  time  of  the  said  claim,  demand,  and  notice,  or 
at  any  time,  pay  or  offer  to  pay  to  the  plaintiffs  the  siud  freight  in  the 
first  count  mentioned,  or  return,  or  offer  to  return,  to  plaintiffs  the  said 
part  of  the  said  bill  of  lading  so  sent  by  him  to  the  said  Messrs.  Daw- 
son, Bruce  k  Co.,  or  at  any  time  indemnify,  or  offer  to  indemnify, 
plaintiffs  against  any  claim  or  right  to  the  said  goods  and  merchandise 
which  the  said  Messrs.  Dawson,  Bruce  k  Co^  or  any  other  person  to 
whom  the  said  part  of  the  said  bill  of  lading  might  be  duly  assigned 
and  endorsed  by  them,  might  acquire  upon  and  by  virtue  of  the  said 
part  of  the  said  bill  of  lading,^  so  sent  as  aforesaid  to  the  said  Messrs. 
Dawson,  Bruce  k  Co.  by  the  defendant^  although  he  was,  at  the  time 
of  the  said  claim,  demand,  and  notice,  required  by  plaintifis  to  return 
to  them  the  said  part  of  the  said  bill  of  lading. 

Rejoinder.  That  the  said  Messrs.  Dawson,  Brace  k  Co.,  in  the  said 
bills  of  lading  mentioned,  at  the  time  their  said  names  were  so  inserted 
therein  were,  and  from  thence  until  and  at  and  after  the  said  claim, 
demand,  and  notice  was  made  and  given  by  the  defendant  were,  the 
agents  of  the  defendant ;  and  the  said  bill  of  lading  was  sent  by  the 
defendant  to  them,  as  and  to  be  held  as,  and  when  received  by  them 
was  held  by  them  as,  such  agents  of  the  defendant,  and  not  otherwise ; 
MAQ-i  <^d  at  the  time  of  the  said  claim,  demand,  '^and  notice  the 
-'  defendant  remained  and  continued  the  legal  ewner  of  the  said 
goods,  and  the  said  bills  of  lading ;  and  no  person  whatsoever  then 
had,  nor  at  any  time  before  the  commencement  of  thif  suit  had,  any 
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right  to  the  said  bilb  of  lading,  or  th»  said  good^  and  merohandise^ 
or  any  part  thereof,  as  against  the  defendant :  of  all  whioh  premised 
the  pkintifi,  at  the  time  of  the  said  cbim,  demand,  and  notice,  had 
aotioe. 

Demnnnor*    Joinder. 

The  eaee  was  now  argn6d.(a) 

JZ.  JE.  Twmer^  for  the  pkmtifi.— First,  the  plea  is  bad*  The  count 
18  for  a  sum  <tf  money,  payable  two  months  ^er  the  ship  sails,  due  in 
coBBideratioB  of  the  shipment  of  the  goods.  This  payment  is  not  pro- 
perly speaking  freight ;  Andrew  t*  Meo? hoose,  5  Tannt.  435  (E.  C.  L. 
R.  Tol.  1),  Saunders  v.  Drew,  8  B.  fr  Ad  446  (£.  C  L.  R.  vol.  28), 
fSakffj  e.  DiKon,  2  B.  fc  P.  8SI.  Bnt  the  contract  is  a  perfectly  good 
one,  by  which  the  j^ntiffii  on  their  part  contract  to  carry  the  goods, 
isd  tiie  defendant  contracts  to  pay  this  money.  The  plaintifb  here 
partly  performed  their  contract  by  taking  the  i^ods  on  board ;  and,  on 
general  principle,  the  other  contracting  party  cannot  pnt  an  end  to  the 
eoatract  without  their  consent,  or  unless  they  are  in  default.  But, 
ispposing  the  plea  good,  the  replication  completely  answers  it.  In 
Abbott  on  Shipping  (8th  ed.),  696,  it  is  said :  ^  a  merchant,  who  has 
Isden  goods,  cannot  insist  upon  having  them  reUnded  and  delivered  to 
lum  without  paying  the  freight  that  might  become  due  for  the  carrisge 
of  them,  and  indemnifying  the  master  against  the  consequences  of  any 
bill  of  lading  ^signed  by  him.  Indeed  a  master  who  has  signed  r^oA 
Ulfl  of  lading  cannot  with  prudence  deliver  back  the  goods  with-  ^ 
est  haring  all  the  parts  of  the  bill  of  lading  delivered  up  to  him,  for  if 
say  one  part  has  been  transmitted  to  a  third  person,  such  third  person 
may  have  acquired  an  interest  in  the  goods."  And  Lord  Tenterden 
toted  on  th^t  doctrine  in  Thompson  i^.  Trail,  2  Cur.  &  P.  884  (E.  C.  L. 
B.  voL  12).  The  rejoinder  is  no  answer ;  Imt,  supposing  that  Dawson, 
Brace  k  Co.  are  shown  to  have  no  rights  of  their  own  en-  the  bills  of 
hiding,  yet,  being  agents  intrusted  with  it,  they  might  at  common  law 
mU  it,  and  now  may,  under  the  Factors'  Acts,  pledge  it,  ai&d  so  confer 
%  goed  title  on  some  other  person. 

Wilh^j  contri.-^In  the  passage  in  Abbott  the  learned  author  is  speakr 
sag  of  a  case  in  which  the  shipowner  is  not  in  de&ult ;  but  in  this  case 
the  plea  shows  that  the  phdatiffs  are  in  default;  for  the  demand  was 
not  made  tfll  after  a  reasonable  time  for  the  sailing  had  elapsed.  In 
contracts  of  this  kind  time  is  of  the  essence  of  the  contract ;  Olaholm  v. 
Hays,  2  M.  &  G.  267  (E.  0.  L.  IL  vol.  40).  [Lord  Campball,  C.  J.— 
Do  yea  say  thaty  if  a  general  ship  be  delayed  in  sailing,  the  owner  of 
ftfty  parcel  of  goods  on  board  may  forthwith  demand  them  back  ?  If 
tUt  be  dMi  right  of  the  owner  of  a  parcel  of  goods  lying  on  deck,  it 
▼oald  Bcem  also  to  be  the  right  of  him  whose  goods  lie  at  the  bottom 
of  the  hoi^  the  lowest  of  the  cargo.]    Probably  special  mrcumstances^ 

(a)  B«for«  Lord  CampbeU,  0.  X,  OoUrldgt  and  Wightouui,  Ji. 
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snch  as  the  vessel  being  a  general  ship  and  the  goods  lying  at  the 
bottom,  ironld  prevent  the  right  from  arising.  Bat  no  snch  ciremn* 
^oQc-i  stances  appear  on  this  record.     The  defendant  therefore  was 

•^  ^entitled  to  his  goods,  unless  there  be  a  lien  on  them.  Bat  there 
could  be  no  lien  for  a  sum  not  yet  payable ;  Thompson  v.  Small,  1  Com. 
B.  828,  854  (E.  C.  L.  B.  vol.  50).  That  case  is  well  abstracted  m 
Maude  and  Pollock's  Oompendium  of  the  Law  of  Merchant  Shipping,  p. 
172,  where  it  is  said  to  have  been  held  « that  no  question  of  lien  eould 
arise  where  the  contract  made  between  the  shipper  of  the  goods  and 
the  shipowner  was  that  a  gross  sum  for  the  use  of  the  ship  was  to  be 
paid  within  a  certain  period  after  she  had  cleared  from  the  custom-house, 
and  the  shipper  had  insisted  (there  being  nothing  in  the  charter-party 
to  prevent  him)  on  taking  out  the  cargo  before  the  ship  sailed."  What 
Lord  Tenterden  is  reported  to  have  said  in  Thompson  v.  Trail,  was  not 
necessary  for  the  decision  of  the  case.  If,  in  this  case,  the  defendant 
had  actually  got  back  his  goods,  the  plaintiffs  would  have  been  entitled 
to  some  compensation  for  the  use  of  their  ship,  and  possibly,  if  the 
defendant  was  to  blame,  to  some  reasonable  damages  against  him  for 
not  famishing  a  cargo;  but  they  could  not  in  that  case  have  been 
entitled  to  the  full  freight  as  if  they  had  carried  the  cargo,  when  they 
did  not.  And  their  present  claim  is  to  put  themselves,  by  wrongfully 
keeping  the  goods,  in  a  better  position  than  if  they  had  given  them  up. 
Then  the  replication  and  rejoinder,  taken  together,  show  that  a  bill  of 
lading  was  at  the  time  of  the  demand  and  refusal  in  the  hands  of  the 
agents  of  the  defendant.  Had  the  plaintiffs  given  up  the  goods  to  the 
defendant,  they  could  never  have  been  sued  either  by  the  defendant  or 
his  agents.  [Lord  Campbell,  C.  J. — ^Does  the  rejoinder  show  that 
*9261  ^^^^^^'  Bruce  &  Co.  were  not  such  ^agents  as  might  negotiate 

-'  the  bill  of  lading  and  confer  a  good  title  on  a  bonfi  fide  assignee  T\ 
It  does  not :  but  the  plaintiffs,  if  they  had  given  up  the  goods,  could 
not  have  been  made  liable  to  such  an  assignee.  Thompson  v.  Dominyi 
14  M.  &  W.  408,t  shows  that  there  is  no  privity  t/f  contract  between 
the  shipowner  and  the  assignee  of  the  bill  of  lading.  And,  though  the 
assignee  of  the  bill  of  lading  might  maintain  trover  for  any  conversion 
after  he  became  entitled  to  the  goods,  yet,  if  the  goods  had  been  de* 
livered  up  whilst  the  bill  of  lading  was,  as  appears  on  this  record,  still 
unassigned,  the  assignee  could  not  have  relied  on  that  as  a  conversion 
in  his  time.  Indeed  the  assignee  of  the  bill  of  lading  probably  wonld 
not  acquire  any  title  to  the  goods  which  had  been  already  taken  out  of 
the  ship ;  Hastie  v.  Couturier,  9  Exch.  102.t(a)  [Wiohtman,  J.— But 
were  the  plaintiffs  bound  to  run  the  risk  of  relying  on  such  nice  points  ? 
Ought  not  the  defendant  at  least  to  have  offered  them  an  indemnity  ?J 

(•)  In  Bxth.  CIl,  reTtnlng  the  jadgmtnt  of  the  Coart  of  Bxcheqaer  in  Coatnrier  «.  Haatiek  8 
Xssh.40.t 
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TbMi  woald  have  been  a  reasonsble  coarse,  if  the  defendant  bad  not 
been  in  default. 

R,  E.  TumiTf  in  reply. — ^Tbe  plea  does  not  show  that  the  defendant 
was  in  default  so  as  to  justify  a  complete  rescision  of  the  contract.  At 
the  very  moat  it  discloses  a  case  for  a  cross  action  for  not  sailing  with 
reasonable  speed.  But  in  truth  the  allegation  in  the  plea  would  be 
satisfied  by  showing  that  the  ship  did  not  sail  as  soon  as  reasonably 
possible,  without  showing  that  she  was  unreasonably  delayed. 

Our.  adv.  vuU. 

*Lord  Campbbll,  C.  J.,  on  a  subsequent  day  in  this  term  ^4,097 
(Narember  25th),  delivered  judgment.  ^ 

We  are  of  opinion  that  the  plaintifis  are  entitled  to  judgment. 

We  entirely  agree  to  the  law  as  laid  down  by  Lord  Tenterden  in  his 
Treatise  (8th  ed.),  p.  695,  and  in  Thomson  v.  Trail,  2  Car.  k  P.  884 
(E.  0.  L.  R.  Tol.  12),  when  applied  to  a  general  ship,  that  <<  a  merchant, 
who  has  laden  goods,  cannot  insist  on  having  them  relanded  and  deli* 
rered  to  him  without  paying  the  freight  that  might  become  due  for  the 
carriage  of  them,  and  indemnifying  the  master  against  the  consequences 
of  any  bill  of  lading  signed  by  him."  It  is  argued  that  there  can  be  no 
lien  on  the  goods  for  freight  not  yet  earned  or  due :  but  when  the  goods 
were  laden  to  be  carried  on  a  particular  voyage,  there  was  a  contract 
that  the  master  should  carry  them  in  the  ship  upon  that  voyage  for 
freight;  and  the  general  rule  is  that  a  contract  once  made  cannot  be 
dissolved  except  with  the  consent  of  both  the  contracting  parties.  By 
the  usage  of  trade,  the  merchant,  if  he  redemands  the  goods  in  a  rea- 
sonable time  before  the  ship  sails,  is  entitled  to  have  them  delivered 
back  to  him,  on  paying  the  freight  that  might  become  due  for  the  car- 
riage  of  them,  and  on  indemnifying  the  master  against  the  consequences 
of  any  bills  of  lading  signed  for  them :  but  these  are  conditions  to  be 
performed  before  the  original  contract  can  be  affected  by  the  demand 
of  the  goods*  It  would  be  most  unjust  to  the  owners  and  master  of 
the  ship  if  we  were  to  hold  that  upon  a  simple  demand  at  any  time  the 
goods  must  be  delivered  back  in  the  *port  of  outfit ;  and  Thomp-  r^cooo 
son  V.  Small,  1  Com.  B.  828  (E.  C.  L.  B.  vol.  50),  the  case  '- 
relied  upon  by  Mr.  TftZIes,  is  no  authority  for  such  a  doctrine. 

Supposing  it  to  be  untenable,  he  then  resorted  to  the  allegation,  in 
his  plea,  that  the  demand  for  redelivery  was  made  <<  after  a  reasonable 
time  for  the  said  vessel  to  have  sailed  on  the  said  voyage  had  elapsed," 
argaingthat  this  charges  the  master  with  wilful  and  unjustifiable  delay 
in  commencing  the  voyage,  so  as  to  entitle  the  defendant  to  rescind  the 
contract.  We  are  not  called  upon  to  determine  whether  such  a  delay 
would  have  such  a  consequence,  or  would  only  entitle  the  defendant  to 
bring  a  cross  action ;  because  a  reasonable  time  for  the  vessel  to  have 
sailed  may  well  have  elapsed  without  any  wilful  or  unjustifiable  delay 
on  the  part  of  the  master,  as  the  delay  may  have  arisen  from  wind  and 
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"weather  not  havbg  permitted  her  dqMrtwe.  The  plea  therefore  appeus 
to  us  to  be  insafficient. 

But,  if  any  doubt  oould  have  been  raised  npon  the  enbjeet  irrespective 
of  the  bills  of  lading,  ire  think  that  the  replication,  though  met  by  the 
rejoinder,  clearly  shows  the  action  to  be  maintainable.  After  the 
master,  at  the  request  of  the  defendant,  had  signed  bills  of  lading  for 
the  goods,  making  them  deliverable  to  a  consignee  at  the  port  of  desti- 
nation, one  of  which  bills  of  lading  he  had  transmitted  to  the  consignee, 
it  is  quite  clear  that  the  defendant  could  have  no  right  to  the  redeli?ery 
of  the  goods  in  the  port  of  outfit  on  merely  demanding  them.  The 
rejoinder  alleges  that  the  consignees  were  the  agents  of  the  defendant, 
and  held  the  bill  of  lading  only  as  sneh  agents.  But,  as  such  agents, 
*^^Ql  *the  consignees  might  have  had  authority  to  endorse  the  bill  of 
^  lading  to  a  purchaser  of  the  goods,  who,  as  assignee  of  the  bill 
-of  lading  for  valuable  consideration,  would  have  become  proprietor  of 
the  goods  and  entitled  to  demand  them  from  the  master.  The  rejomder 
does  not  negative  this  authority.  According  to  Thomson  v.  Dominj, 
14  M.  &  W.  408, t  an  action  of  contract  on  the  bill  of  lading  could  not 
have  been  maintained  by  the  endorsee  of  the  bill  of  lading :  but  in 
respect  of  his  property  in  the  goods  he  might  have  maintained  an  action 
against  the  master  for  detaining  or  converting  them,  and  the  master 
would  be  estopped  from  denying  that  he  had  the  goods,  after  the  decla- 
ration in  the  bill  of  lading,  on  the  faith  of  which  the  endorsee  hid 
bought  and  paid  for  them.  Besides  a  contingent  power  of  sale,  the 
consignees,  under  the  Factors'  Acts,  although  only  agents,  would  have 
had  a  right  to  pledge  the  goods,  and  to  endorse  the  bill  of  lading  to 
the  pawnee,  who  would  have  had  a  remedy  against  the  master  if,  upon 
the  arrival  of  the  ship  at  the  port  of  destinati  >n,  the  goods  had  not 
been  forthcoming. 

Finally,  it  is  urged  that,  although  the  master  might  not  have  been 
bound  to  deliver  back  the  goods  to  the  defendants  in  the  port  of  outfit, 
he  had  no  right  to  carry  them  on  the  voyage,  and  the  freight  sued  for 
is  not  earned.  But  we  have  had  no  suggestion  as  to  what  the  master 
ought  to  have  done  with  the  goods  if  he  did  not  deliver  them  back  when 
they  were  demanded ;  and  it  is  quite  clear  that,  if  the  defendants  could 
not  at  their  own  pleasure  rescind  the  contract,  the  contract  remained 
*2^fll  ^°  ^^^'  force.  Under  the  contract  the  goods  were  carried  *to 
-^  Port  Philip :  and,  at  the  expiration  of  two  months  from  the  sail- 
ing of  the  ship  from  London,  the  freight  became  payable  by  the  defend- 
ants. 

Therefore,  in  every  way  in  which  this  case  can  be  viewed,  we  think 
that  we  are  bound  to  give  judgment  for  the  plaintiffs. 

Jndgment  for  the  plaintiA. 
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GRIFFINHOOFE  ».  DAUBUZ.    Nov.  15. 

Deelantion  alleged  Ui«t  plaintiff  wai  tenant  of  a  Curm  to  defendant  for  a  tonn  of  yean,  after  the 
ezpiiation  of  whieh  there  became  dne  and  payable  tnm  defendant  to  Uie  eodeeiaBtieal  eom- 
Bdaionen  monej  in  xeipeet  of  a  tithe  eomonitatiott  rent  ehaiged  on  the  farm  and  land,  whiob 
defendant*  aa  owner  of  the  farm  and  entitled  to  the  rente  and  profita,  was  liable  to  have  paid, 
and  onght  to  hare  pud :  that,  defendant  baring  neglected  to  pay  It,  the  oommieeionen  die- 
trained  for  it  n  fltaok  of  wheat  of  plaintiff,  then  lawftilly  on  the  Ihvm  and  land,  and  aAerwarde 
iold  it ;  and  defendant  though  requeeted,  had  not  indemnified  plaintiC  Plea :  that  defendant 
vai  not  liable  to  pay,  nor  ought  to  have  pud. 

Held:  that  the  iaene  onght  to  be  found  for  defendant^  as  etat  6  A  7  Tf .  4,  e.  71,  i.  97,  proridee 
tlut  nothing  in  tiie  atatuta  contained  ahall  be  taken  to  render  any  person  whomsoeTer  person- 
ally liable  to  the  payment  of  any  snch  rent-eharge. 

Thb  first  coaBt  of  the  deelarstion  alleged  that  defeada&t,  by  deed 
dated  27th  October,  18459  demised  a  farm  in  Sussex  to  plaintiff,  froQi 
29tk  September,  1845,  for  the  term  of  twenty*one  years,  determinable 
as  therein  mentioned.  That  plaintiff  entered  and  was  possessed  till  the 
demise  was  determined  on  Miohaelmas  day,  1852,  according  to  the  pro- 
viiioDs  of  the  deed.  The  count  then  stated  a  breach  of  a  covenant  as 
to  taking  straw  at  a  valnation. 

Second  connt.  That,  after  the  determination  of  the  term  as  in  the 
first  count  mentioned,  to  wit,  1st  October,  1852, «« a  certain  sum  of 
money,  to  wit,  41Z.  12f.  10|<2.,  became  and  accrued  due  and  payable 
from  the  defendant  to  certain  persons :  that  is  to  say,  to  the  Ecclesi- 
astical ^Commissioners  for  En^and  and  Wales,  for  and  in  respect  r«on^ 
of  a  certain  sum  or  rent  in  lieu  and  stead  of  tithes,  or  a  tithe  '- 
rent  charged  upon  the  said  farm  and  land  in  the  said  first  count  men- 
tioned: which  said  sum  or  rent  the  defendant,  as  owner  of  the  said 
&rm,  and  entitled  to  the  rents  and  profits  thereof,  was  liable  to  pay, 
and  onght  to  have  paid ;  and  which  said  farm  and  land  was  liable  to  the 
payment  of  the  said  sum  or  rent,  as  he  the  defendant  well  knew.  And, 
the  defendant  having  neglected  and  refused  to  pay  the  said  sum,  and 
the  tame  being  in  arrear  and  unpaid  as  aforesaid,  that  is  to  say  on"  Ist 
Jane,  1858,  <«  the  said  Ecclesiastical  Commissioners,  by  their  bailiff 
duly  authorized  in  that  behalf,  for  obtaining  payment  of  the  same,  duly, 
and  according  to  the  provisions  of  the  statute  in  that  behalf,  distrained 
for  the  said  sum  so  in  arrear  a  certain  stack  of  wheat  of  the  plaintiff, 
then  lawfully  being  upon  the  said  farm  and  land ;  and  afterwards,  in 
pursuance  of  the  provisions  of  the  said  statutes,  sold  and  disposed  of 
the  said  stack  of  wheat  for  and  in  satisfiietion  of  the  said  sum  so  in 
arrear  and  the  costs  and  charges  of  the  said  distress.  By  reason  of 
whieh  premises  the  plaintiff  lost  and  was  deprived  of  the  said  stack  of 
wheat.  And,  although  the  defendant  had  notice  of  the  several  msit- 
ters  in  this  count  mentioned,  and  was  requested  by  the  plaintiff  \o 
indemnify  the  plaintiff  against  the  said  seizure  and  sale,  and  to  make 
gpod  to  him  the  loss  so  occasioned,  yet  .the  de&ndant  has  not  ]n<|emni- 


281  GRIPPINHOOPB  v,  DAUBUZ.     M.  T.  1854. 


fied  the  plaintiff,  or  made  good  to  him  the  loss  so  occasioned,  hot  hu 
neglected  and  refased  so  to  do." 

8d  count,  for  money  paid. 

4th  count,  on  an  account  stated. 

4,0301      ^^^  ^B^'  ^^'  ^^^  ^^  P^®^  ^v**®  ^^  ^^^  1b^9  ^9  ^^^  ^^b  *coimt8. 
-'  The  action,  as  to  these  counts,  was  referred  to  arbitration. 

Plea  4.  As  to  so  much  of  the  2d  count  as  alleges  that  •«  defendant 
was  liable  to  pay,  and  ought  to  have  paid,  the  sum  or  tithe  rent  in  that 
count  mentioned:"  <<That  the  defendant  was  not  liable  to  pay,  nor 
ought  he  to  have  paid,  the  said  sum  or  tithe  rent,  or  any  part  thereof, 
as  alleged."    Issue  thereon. 

Pleas  5  and  6  were  to  the  2d  count,  leading  respectively  to  issue*  in 
fact  on  which  no  question  arose. 

The  case  was  tried  at  the  last  Sittings  for  Middlesex,  before  Lord 
Campbell,  C.  J. 

On  the  issue  on  the  4th  plea,  the  facts  were  as  follows.  The  execn* 
tion  of  the  lease,  as  recited  in  the  declaration,  and  the  entry  of  the 
plaintiff,  were  proved,  and  the  notice  determining  the  term.  The  lease 
contained  a  covenant  that  the  plaintiff  would  pay  the  rent,  <«  and  duly 
pay  and  discharge  all  taxes  and  assessments  whatsoever  which  shall  be 
imposed  on  or  become  due  or  payable  for  or  in  respect  of  the  said  pre- 
mises, or  any  part  thereof,  or  on  the  said  yearly  rent  hereby  resenred, 
or  any  part  thereof;  and  also  the  land  tax  and  quit  rents  in  respect  of 
such  parts  of  the  said  demised  premises  as  were  formerly  the  estate 
of,"  &c. ;  «<  and  likewise  the  tithe  commutation  or  rent-charge  in  respect 
of  the  whole  of  the  said  demised  premises."  The  plaintiff's  holding 
terminated,  in  consequence  of  the  notice,  on  29th  September,  1852. 
On  the  1st  of  October  following,(a)  half  a  year's  tithe  commutation 
rent-charge,  amounting  to  41{.  12».  lOd.,  became  due  to  the  Ecdesias- 
M€>o-\  ^^^^  Commissioners :  and,  on  1st  January,  1853,  *they  took,  by 
^  way  of  distress,  a  wheat  stack  belonging  to  the  plaintiff,  which 
remained  on  the  premises  under  a  covenant  in  the  lease,  whereby  the 
defendant  covenanted  that  the  plaintiff  might,  until  the  1st  May  follow- 
ing the  end  of  the  term,  have  the  use  of  the  bams,  &c.,  as  far  as  shonld 
be  necessary  for  laying  up  and  thrashing  out  the  corn.  It  was  proved 
that  it  was  the  usual  course,  in  the  part  of  the  country  where  the  pre- 
mises were  situate,  for  the  tenant  quitting  at  Michaelmas  to  pay  the 
tithe  commutation  rent-charge  accruing  due  on  the  1st  October  follow- 
ing ;  and  that  the  plaintiff  had  accordingly  not  paid  the  rent-charge 
which  accrued  on  the  1st  October  next  following  his  own  entry.  The 
Lord  Chief  Justice  directed  a  verdict  for  the  plaintiff  on  this  issoe, 
reserving  leave  to  move  to  enter  a  verdict  for  defendant. 

On  the  issues  upon  the  5th  and  6th  pleas,  the  jury  found  for  plaintiff. 

In  this  term,  Bonll  obtained  a  rule  for  entering  a  verdict  for  defend* 

(a)  See  ■tatt.  7  W.  4  A  1  Viot  0.  S9, 1. 11,  S  A  4  VIot  0. 16, 1. 18. 
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iBt  on  the  issue  on  the  fourth  plea,(a)  on  the  ground,  stated  in  the  rule, 
"that  the  defendant  was  not  liable  to  pay  the  tithe  rent-charge,  and 
the  plaintiff  himself  ought  to  have  paid  it,  according  to  the  lease  and 
the  costom  of  the  country." 

Edwin  JameM  \nd  H.  Hawhinn  now  showed  cause. — The  question  is, 
whether  the  landlord  or  tenant  is  liable  to  the  tithe  rent-charge.  The 
arrear  distrained  for  did  not  become  due  till  after  the  expiration  of  the 
term.  The  usage  is  relied  upon:  but  that  cannot  control  a  r«90| 
^written  agreement.  But,  further,  at  whatever  time  the  arrear  ^ 
accrued,  the  party  really  liable  to  the  rent-charge  under  stat.  6  &  7  W. 
4,  c.  71,  is  the  owner  of  the  land.  By  sect.  80,  if  the  tenant  pays  it, 
he  is  entitled  to  deduct  it  from  the  rent.  Under  sects.  81,  86,  the  per 
Bon  entitled  to  the  rent-charge  may  distrain  upon  all  lands  in  the  parish 
occupied  by  the  same  person,  either  as  himself  owner,  or  as  tenant  of 
the  same  owner.  The  plaintiff  here  lost  the  remedy  under  sect.  80, 
from  the  circumstance  of  his  owing  no  rent  at  the  time  of  the  distress. 
It  will  be  said  that,  by  sect.  67,  no  person  whatever  is  personally  lia- 
ble to  the  payment  of  the  rent-charge.  But  the  Ecclesiastical  Com- 
missioners have  remedies  by  which  to  obtain  the  amount  of  the  rent- 
charge  from  the  defendant's  lands,  and  so  ultimately  from  the  defendant, 
though  not  personally  liable ;  and  that  supports  the  plaintiff's  allega- 
tion, in  the  sense  in  which  the  issue  must  be  construed.  This  rule, 
therefore,  must  be  discharged,  as  the  only  question  is  as  to  the  finding 
on  the  facts  upon  the  issue.  If,  upon  the  contract  between  the  parties, 
the  plaintiff  ought  to  have  paid  the  rent-charge,  the  defendant's  remedy 
is  on  the  contract. 

BovUl,  contril. — ^The  plaintiff  charges  the  defendant  on  the  ground 
of  a  personal  liability  to  pay  the  rent-charge ;  and  sect.  67  expressly 
provides  that  there  shall  be  no  personal  liability.  The  plaintiff  has 
covenanted  to  pay  the  commutation  rent-charge.  That  must  mean  such 
rent-charge  as  is  considered  payable  by  the  usage  of  the  country :  and, 
though  in  fact  the  amount  accrued  two  days  after  the  expiration  of  the 
term,  yet  the  stacks  remained  on  the  land  and  were  liable  to  the  dis- 
tress for  the  arrears  which  the  plaintiff  ought  according  to  the  r^tooc 
*usage  to  have  paid :  he  is  therefore  not  entitled  to  be  indem-  ^ 
nified.  Any  other  construction  would  produce  great  injustice ;  for  the 
plaintiff  has  had  the  advantage  of  the  custom  in  respect  of  the  rent- 
charge  accruing  two  days  after  the  commencement  of  his  holding.  But 
there  is  no  liability  in  any  one,  properly  speaking.  That  is  expressly 
provided  by  sect.  67.     The  rent-charge  is  simply  a  payment  issuing  out 

of  the  land  :  it  constitutes,  in  effect,  a  deduction  from  the  value  of  the 

land. 

Lord  Campbell,  C.  J. — I  am  glad  that  the  law  is  such  as  to  require 

(a)  Alaoy  by  Imre^  for  reducisg  the  dMoagef :  bat  ai  it  becftme  unneeetaary  to  dtolde  on  tUf 
ptft  of  tU  nile,  Ui6  CMtf  and  argnmentB  relating  to  it  are  omitted. 
VOL.  IV.— 21  0  2 
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08  to  decide  conformably  with  what  is  clearly  the  justice  of  the  case. 
The  tenant,  by  the  contract  as  explained  by  the  nsagCi  wao  certainly 
bound  to  pay.  But  I  was  apprehensive  that  the  form  of  the  issue 
might  have  enabled  him  to  succeed  against  the  defendant.  If  it  had 
appeared,  upon  examination  of  the  Act,  that  the  defendant  was  person- 
ally liable  to  the  Commissioners,  I  think  we  must  have  been  bound  to 
direct  the  issue  to  be  entered  for  the  plaintiiT,  leaving  the  defendant  to 
recover  on  the  contract.  But  no  personal  liability  on  the  part  of  the 
defendant  is  created  by  the  Act :  and  the  gist  of  this  issue  is  personal 
liability.  The  plaintiff  must  show  such  personal  liability,  and  does  not 
show  it.  There  is  nothing  in  the  statute  requiring  the  landlord  to  pay: 
on  the  contrary,  that  is  carefully  guarded  against. 

CoLBRiDGB,  J. — ^I  am  of  the  same  opinion.  The  plaintiff  invites  os 
to  determine  this  case  by  a  strict  construction  of  the  language  of  the 
issue  and  the  Act*  Mr.  BaviU  has  made  out  that  the  defendant  is  not 
^oq^-i  li&ble,  as  the  declaration  alleges  him  to  be,  nothing  in  the  ^statute 
^  imposing  such  liability.  As  to  the  moral  understanding  between 
the  parties,  the  case  is  clearly  in  the  defendant's  favour. 

WiaHTMAN,  J. — At  first  I  was  struck  with  the  argument  that  the 
ultimate  liability  was  on  the  owner.  But  the  Act  imposes  no  personal 
liability  on  either  landlord  or  owner :  the  land  only  is  liable :  and,  at 
the  first  view,  one  might  think  there  was  more  liability  on  the  tenant 
than  on  the  landlord,  inasmuch  as  the  tenant's  goods  may  be  distrained. 
The  issue  must  clearly  be  entered  for  the  defendant. 

(Sblb,  J.^  had  left  the  Court.)  Bule  absolute. 


The  QUEEN  t;.  The  Directors  and  Guardians  of  the  Poor  of  the  Parish 

of  BRIGHTHELMSTON.    Nov.  15. 

P*nper  rented  *  lodging  in  parish  B.,  furnished  bj  henelf,  and  resided  Ihers  for  fire  yevs  sfst 
before  the  order  of  remoral  after  mentioned,  exclusire  of  an  absence  under  the  foUowiog  etr- 
onmstanoes.  During  the  fire  years,  she  contraeted  to  attend  a  lady  for  her  eoofiDement,  m 
monthly  nurse,  and  attended  her  aooordingly  for  six  weeks  in  the  parish  of  B.  She  retaiBc4 
her  lodging  in  B.  throughout,  paying  the  rent,  keeping  her  furniture  there,  and  always  intcsd* 
ing  to  return  to  it  At  the  end  of  the  six  weeks  she  did  so  return.  An  order  baring  b«ei 
afterwards  made  for  removing  her  from  B.  to  her  plaee  of  settlement,  and  appealed  agsaost: 

Held,  that  there  had  been  no  disruption  of  the  residei  m  in  B.,  within  the  meaning  of  stak  9  k 
10  Viet  0.  669  s.  1.    Order  quashed. 

On  appeal  against  an  order  of  two  justices  for  the  removal  of  Eliu- 
beth  Hollist,  widow,  from  the  parish  of  Brighthelmston,  in  Sussex,  to 
the  parish  of  Amberly,  in  Sussex,  the  Sessions  quashed  the  orderi  sub- 
ject to  the  opinion  of  this  Court  on  the  following  case. 
*2871  *^  pauper's  place  of  settlement  was  in  the  appellant  pariah: 
''  but  she  had  resided  in  the  respondent  parish  for  more  than  fite 
years  next  before  the  application  for  the  order  of  removal,  ezdusire  of 
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the  absences  hereiiiftfter  mentioned :  and  had  rented  an  nnfarnished 
lodgmg  there,  at  1«.  8(2.  a  week,  which  was  furnished  with  her  own 
fornitore.  She  gained  her  living  by  acting  as  a  monthly  nurse,  and 
principally  in  the  respondent  parish.  In  October,  1849,  she  was  hired 
bj  Mrs.  Smith,  with  whom  she  had  become  acquainted  in  the  respondent 
parish,  to  attend  her,  as  a  monthly  nurse,  at  Enfield  in  Middlesex, 
during  her  confinement,  at  the  wages  of  10«.  per  week  during  the  month, 
and  it,  a  week  from  the  time  of  the  commencement  of  the  service  until 
the  confinement.  The  pauper  left  the  respondent  parish,  in  pursuance  of 
this  engagement,  and  went  to  Mrs.  Smith's  at  Enfield,  where  she  remained, 
under  this  contract,  for  six  weeks,  and  received  4«.  a  week  for  the  first 
two  weeks,  and  10s.  a  week  for  the  month ;  at  the  end  of  which  she 
retomed  to  the  respondent  parish :  but  she  had  not  formed  any  engage- 
ment there,  and  was  open  to  another  engagement,  out  of  the  respondent 
parish,  at  the  termination  of  the  above  contract,  if  any  such  had  ofiered 
itself.  The  panper  subsequently  made  a  similar  contract  with  a  Mrs. 
Ashby,  with  whom  she  had  also  become  acquainted  in  the  respondent 
parish,  and  onder  which  she  remained  in  London  ten  weeks,  namely  six 
weeks  before  and  four  weeks  after  the  confinement ;  at  the  expiration  of 
which  period  she  returned  to  the  respondent  parish,  having  an  engage- 
ment there.  The  pauper,  on  each  occasion,  intended  to  return  to  the 
respondent  parish  at  the  termination  '^'of  the  engagement,  and  |-^qqq 
continned  her  lodgings  there  during  her*  absence,  with  her  fur*  ^ 
nitore  therein,  and,  on  her  return,  paid  up  her  rent. 

If  these  absences  did  not  create  a  break  in  the  residence  of  the  pauper 
in  the  respondent  parish,  she  had  resided  there  for  more  than  five  years 
before  the  date  of  the  order  of  removal. 

If  the  Court  should  be  of  opinion  that,  under  the  circumstances 
appearing  in  the  ease,  the  pauper  had  become  irremovable  by  means  of 
haring  resided  in  the  respondent  parish  for  five  years  next  before  the 
application  for  the  order  of  removal,  then  the  order  of  Sessions  quashing 
the  order  of  removal  to  be  confirmed.  But,  if  the  Court  should  be  of 
opinion  that  the  pauper  had  not  resided  in  the  respondent  parish  for 
fire  years  next  before  the  application  for  the  order  of  removal,  then 
the  order  of  Sessions  to  be  quashed,  and  the  order  of  removal  confirmed. 

JBiint,  in  siqpport  of  the  order  of  Sessions. — The  facts  do  not  con- 
state a  breach  in  the  residence,  so  as  to  prevent  stat.  9  &  10  Vict.  c. 
66,  8.  1,  from  operating.  The  Sessions  have  probably  reserved  the 
case  in  consequence  of  a  doubt  arising  from  Begina  t;.  Staplet<Mi,  1  E.  & 
B.  766  (E.  C.  L.  B.  vol.  72).  But  there  the  pauper  had  no  intention 
of  returning  to  the  parish  till  the  termination  cf  his  engagement  else- 
where; and  the  time  during  which  the  engagement  might  continue  was 
^definite.  Here  the  lodgings  were  retted  with  the  intention  of 
fHvnmg  to  ihmn  at  a  given  time*  (He  was  then  stopped  by  the  Court.) 
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*9«lQi  **'•  ^*  Johnnon  and  Oretuy^  contri. — In  Regina  r.  Stapletoa 
-I  this  Court  revef  sed  the  fin^g  of  Sessions  on  the  ground  th&t 
the  panper  had  entered  into  a  contract  inconsistent  with  a  continuoas 
residence :  he  was  not  his  own  master.  That  applies  to  the  present  case. 
[Lord  Campbell,  C.  J. — If  a  labonrer  quits  a  parish  for  a  job  of  forty- 
eight  hours,  retaining  his  house  in  the  parish,  and  then  returns,  does  that 
break  the  residence  ?]  On  the  other  hand,  would  not  such  an  abeence 
for  a  jear  break  the  residence  ?  Suppose,  while  the  pauper  was  at  En- 
field, some  incident  had  occurred  of  the  kind  which  creates  a  settlement 
in  the  parish  where  the  party  is  resident  for  the  time  being :  would  not 
a  settlement  have  been  gained  at  Enfield?  If  it  would,  that  shovs  that 
she  was  resident  at  Enfield,  and  therefore  not  resident  in  the  respondent 
parish.  Three  tests  of  residence  have  been  suggested,  under  the  statute: 
domicile,  animus  revertendi,  personal  inhabitancy.  No  one  of  these  is 
complete  as  a  test ;  yet  the  third  seems  to  approach  most  nearly  to  com- 
pleteness, as  it  is  the  test  of  the  forty  days'  residence  under  stat.  13  k  14 
C.  2,  c.  12,  s.  1.  [Erlb,  J. — ^There  is  a  difficulty  as  to  that:  the 
personal  residence,  night  after  night,  finally  grows  into  a  forty  days' 
residence ;  yet  the  residence  at  first  may  be  only  in  the  character  of  a 
guest :  you  can  hardly  try  the  language  of  stat.  9  &  10  Vict.  c.  66,  s. 
1,  by  the  construction  put  upon  stat.  13  k  14  C.  2,  c.  12,  s.  1.]  There 
is  no  absolute  test.  [Lord  Campbell,  C.  J. — ^May  it  not  be  laid  dovn 
that  a  personal  absence  for  a  temporary  purpose,  accompanied  with  an 
animus  revertendi,  does  not  break  the  residence?]  The  word  ^^tea- 
*9A(f[  P^^^^y"  ^^  ambiguous.  The  rule  suggested  would  no  doubt  hoM 
good  in  the  case  of  an  absence  for  a  few  hours  in  one  day;  but 
that  is  because  a  fraction  of  a  day  would  not  be  regarded.  A  legal  im- 
possibility of  residence  is  enough;  a  physical  impossibility  need  not  be 
shown.  [Lord  Campbell,  C.  J. — ^Tou  rely  on  the  inconsistency  of  the 
contract  with  residence.]  Yes.  [Coleridge,  J. — That  rule  would  break 
the  residence  if  the  absence  were  only  for  an  hour.]  It  might  not  he 
unreasonable  to  take  the  time  of  forty  days.  The  question,  howerer^  is 
certainly  not  like  that  which  arises  upon  the  forty  days'  residence  under 
stat.  13  &  14  C.  2,  c.  12,  s.  1 ;  the  status  is  not  a  question  of  time  merelv: 
the  non-residence  in  the  respondent  parish  and  the  residence  in  Enfield 
commenced  at  the  first  moment  of  performing  the  contract  in  Enfield.  At 
and  from  that  moment,  if  the  pauper  had  stolen  from  the  other  party  to 
the  contract,  she  might  have  been  indicted  for  stealing  from  her  mistress. 
[Lord  Campbell,  C.  J. — It  must  frequently  come  to  a  question  of 
degree.]  At  any  rate,  the  physical  presence  is  a  very  important  circoin- 
stance.  [Lord  Campbell,  C.  J. — ^I  have  recently  been  on  the  continent 
for  two  continuous  months,  intending  to  return  to  my  London  residence 
by  the  beginning  of  this  Term :  was  my  residence  broken  ?]  That  irad 
not  an  absence  under  a  contract  inconsistent  with  the  residence.  [Wiobt- 
MAN,  J.— At  any  rate  the  absence  of  a  Judge  on  circuit  will  fall  ^this 
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joar  rale.  Lord  Campbell,  C.  J. — If  the  Judge  will  not  go  on  his  cir- 
cmt  he  will  risk  an  impeachment  or  an  address  of  the  two  Houses  of 
Parliament.]  There  is  in  that  case  also  a  duty  requiring  a  return  to 
London  at  a  given  time.     [Wiohtman,  J. — Take  the  case  of  a  man 


[•241 


leamg  a  parish  in  obedience  to  a  subpoenfi.]    That  *would  be 
cored  by  the  rale  that  Actus  curise  nemini  facit  injuriam. 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  in  this  case  there  was 
no  break  in  the  residence.  According  to  the  argument  against  the  order 
of  Sessions,  if  for  a  single  night  there  is  a  cesser  of  actual  presence, 
and^  for  that  time,  no  power  of  returning  without  breach  of  duty,  that 
woold  break  the  residence.  But  to  hold  this  would  be  to  repeal  the 
statnte.  It  would  include  the  case  of  labourers  leaving  a  parish,  for  the 
porpose  of  performing  a  job,  but  intending  to  return.  I  think  the 
pauper  here  was  continually  resident  within  the  meaning  of  the  statute. 
She  retained  her  lodging  throughout.  The  business  of  a  monthly  nurse 
vonld  require  her  sometimes  to  be  absent  from  her  lodging ;  but  she 
always  bad  an  intention  of  returning :  and,  when  she  did  return,  in 
folfillment  of  such  intention,  she  must  be  considered  as  having  all  along 
resided,  within  the  meaning  of  the  Act.  I  think  therefore  that,  accord- 
ing to  the  principles  which  we  laid  down  in  Regina  v.  Stapleton,  where 
we  held  that  there  was  a  disruption,  we  are  bound  to  say  that  here 
there  was  none. 

CoLBRiDGB,  J. — We  must  not  interpret  the  statute  so  as  to  destroy 
its  effect:  and  we  therefore  cannot  construe  the  word  <<  resided"  in  its 
strict  literal  sense.  It  is  hardly  possible  that  a  person  should  pass  five 
years  in  a  parish  without  the  absence  of  more  than  a  single  day.  Then, 
if  the  construction  is  not  to  be  literal,  it  must  be  reasonable ;  and,  to 
be  BO,  it  must  to  a  certain  extent  be  ^popular.  I  consider  this  r^to^o 
to  be  partly  a  question  of  degree ;  and  I  am  still  more  influenced  "- 
by  the  circumstance  that  the  party  retained  her  house  of  abode.  Any 
one,  in  popular  language,  would  all  along  have  called  her  a  Brighton 
woman. 

WioHTMAN,  J. — The  construction  which  the  counsel  opposing  the 
order  of  Sessions  seek  to  put  upon  the  statute  would  make  it  almost 
inoperative.  They  contend  that  a  disruption  is  produced  by  a  mere 
temporary  absence  under  a  contract  which  keeps  the  party  away 
Grom  the  parish.  I  think  that,  the  absence  being  only  temporary,  and 
there  being  an  intention  to  return,  there  is  no  break.  Else  no  work- 
tnan,  who  undertook  a  job,  could  be  absent  for  a  day  without  breaking 
the  residence. 

Erlb,  J. — ^I  am  of  opinion  that  the  residence  here  was  not  broken. 
The  decisions  are  uniform  to  the  eifect  that  a  residence  is  not  broken 
by  a  temporary  absence.  The  expression  is  certainly  vague :  but  it  is 
clearly  applicable  to  a  case  where  the  party  who  is  absent  always 
intends  to  return  and  continue  his  residence  after  the  absence  is  over. 
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The  distinction  between  this  case  and  Regina  v.  Stapleton  is  tbat  tbera 
the  pauper  never  intended  to  return  unless  he  should  be  dischargel 
Lord  Campbell  and  my  brother  Crompton  there  pointed  out  the  rale : 
the  pauper  was  absent  under  a  contract  in  the  place  where  he  was  bonnd 
to  be,  and  under  circumstances  which  would  have  constituted  %  resi- 
dence in  that  place^  and  without  any  animus  revertendi  except  a  condi- 
n.nAO'y  tional  one  upon  his  being  ^discharged.  But  here  was  a  con- 
-'  tinned  absolute  intention  of  returning :  and  certainly  six  weeks 
are  not  too  long  for  a  temporary  absence.  From  the  language  used  bj 
the  Court  in  Regina  v.  Stapleton  I  collect  that,  if  there  had  been  an 
absolute  intention  to  return,  the  time  even  there  would  not  have  been 
thought  too  long.  I  am  sorry  I  cannot  suggest  a  more  precise  defini- 
tion :  but  I  think  that  the  circumstances  of  this  case  do  not  constitnte 
a  disruption  of  residence.  Order  of  Sessions  confinned. 


ANNA  MARIA  MOORE  and  JOHN  LUCENA  MOSS  KETTLE,  ' 
Executrix  and  Executor  of  ARTHUR  MOORE,  v.  O'BRIEN  BEL-  ; 

LINGHAM  WOOLSEY  and  JOHN  KNILL.    N&t>.  21.  \ 

\ 

Deelaration,  by  the  ezeontor  of  M.  against  the  directors  of  a  life  assnnmoe  eompany,  aDeged  tbit    ■ 
M.  iDBored  his  life  for  9992.,  by  a  policy  containing  conditions :  ria.  (8).  **  Policies  effeeted  by 
persons  on  their  own  Ures,  who  shall  die  by  dvelling  or  by  their  own  hands,  or  by  th«  luads    '' 
of  Justice,  will  become  Toid  so  far  as  regards  the  ezeontors  or  administrators  of  the  pcnon  m 
dying,  bnt  will  remain  in  force  only  to  the  extent  of  any  bonft  fide  interest  whidi  msjUn    ■ 
been  acquired  by  any  other  person  nnder  an  aetoal  assignment  by  deed  for  a  yalnabb 
consideration  in  money,  or  by  way  of  secnritj  or  indemnity,  or  by  virtue  of  any  legal  or    . 
equitable  lien  as  a  security  for  money,  upon  proof  of  the  extent  of  such  interest  being  giveo  \»    -, 
the  directors  to  their  satisfaction ;"  (9).  « If  a  person  who  shall  have  been  assured  upon  bit 
own  life  for  at  least  Atc  years,  or  shaU  hare  paid  a  sum  equlTalent  to  at  least  fire  yean' 
annual  premiums,  shall  die  by  his  own  hands,  the  directors  shall  be  at  liberty,  if  tbcy  UuEk 
proper  so  to  do,  but  not  otherwise,  to  pay,  Ibr  the  benefit  of  his  famUy,  any  sum  not  ezceidinf 
what  the  Company  would  have  paid  for  the  purchase  of  his  interest  in  the  policy  if  it  bed  be«i 
surrendered  on  the  day  prcTious  to  his  decease ;  proTided  the  interest  in  such  assuruee  ^ 
be  in  the  assured,  or  in  a  trustee  for  him,  or  for  his  wife  or  children,  at  the  time  of  his  dseesst' 
The  declaration  then  arerred  M.'s  death,  and  that  defendants  had  not  paid. 

Plea :  That  M.  died  by  his  own  hands. 

Replication :  That,  before  M.'s  death,  K.  acquired  a  bonft  fide  interest  in  the  policy  by  a«tail 
assignment  by  way  of  security  for  money,  within  the  meaning  of  the  conditions ;  and  proof  o^ 
the  extent  of  such  interest  was,  before  action,  given  to  the  directors  of  the  Company  to  tbeir 
satisfaction.    Held  bad,  on  demurrer,  for  not  showing  an  assignment  by  deed. 

Further  replication :  That,  before  the  death  of  M.,  K.  acquired  a  bon&  fide  interest  in  the  y^ 
by  virtue  of  an  equitable  lien,  as  a  security  for  money  ,*  as  1  proof  of  the  extent  of  sneh  istercit 
was,  before  action,  given  to  the  directors  to  their  satisfaction.  Issue  being  taken  on  thii 
replication,  the  facts  were  stated  in  a  case  giving  to  the  Court  the  same  power  to  draw  infff- 
ences  of  fact  as  a  jury. 

Prom  the  case  it  appeared  that  M.,  before  his  marriage,  had  given  a  bond,  conditioned  to  N«an 
50002.  to  his  wife :  that,  not  being  able  to  do  so,  an  agreement  was  made  among  the  fiuallyf  ^1 
which,  inter  alia,  M.  was  to  insure  his  life  for  the  benefit  of  his  wife,  she  paying  the  prciBiioi 
out  of  her  own  separate  income :  in  pursuance  of  which  he  effected  the  poUoy  and  haB(i«<l  it 
over  to  E.  for  the  benefit  of  the  wife,  intending  to  assign  it  regulariy ;  that  bo  assignneBt  wii 
executed ;  but  the  policy  remained  with  E.  as  trustee  for  the  wife  to  M.'s  death.  These  &ett 
were  eommunieated  to  the  directors. 

Held  t  that  this  supported  the  issue  on  the  part  of  the  plaintiff. 

That  it  was  not  necessary  to  show,  by  express  evidenee,  that  the  proof  of  the  laieNtt  had  sstiited 


4  ELLIS  &  BLACKBURN.    Q.  B.  248 

tiM  diiMlMRi;  Ibv  thftt  it%  Coart  wovld  infer  ftom  the  fiuii  tluti  the  direeten  were  lo  Mtiefted^ 
ihej  set  having  dJeeretion  to  rcijeet  reaeonable  proot 
Hut  the  policy  wae  not  bnd  in  law  ai  offering  an  encouragement  to  tnieide. 

Thb  plai&tiffii  Bued  as  ezecatrix  and  ezeeator  of  the  Reverend  Arthur 
Moore,  deceased. 

*The  Ist  count  stated  that  A.  Moore,  in  his  lifetime  and  in  r^to^^ 
the  lifetime  of  William  Allen  deceased,  caused  to  be  made  a  ^ 
poliej  of  insurance,  dated  24th  February,  1842,  under  the  hands  of  W. 
AHen  and  defendants,  three  of  the  directors  and  members  of  a  company 
of  persons  called  The  Victoria  Life  Assurance  and  Loan  Company : 
whereby,  after  reciting  that  he  was  desirous  of  effecting  an  assurance 
with  the  Company  in  the  sum  of  9991.  upon  his  own  life  for  the  whole 
daration  thereof,  and  had  delivered  to  the  directors  a  proposal  in  writ- 
mg  (which  was  in  part  set  out  in  the  count,  but  upon  which  nothing 
turned),  and  had  paid  the  premium  for  a  year  commencing  4th  Februo 
ary,  1842,  it  was  witnessed,  ftc. :  the  count  then  set  forth  a  policy  for 
the  payment  of  9992.  to  the  executors,  administrators,  or  assigns  of  A, 
Moore,  within  two  calendar  months  after  proof  to  the  satisfaction  of  the 
directors  of  his  death.  « Provided  also,  that  the  assurance  thereby 
effected  should  be  subject  to  the  conditions  of  assurance  printed  on  the 
back  of  the  said  policy :"  and  the  defendants  and  the  Company  «<  be- 
came and  were  assurers  to  and  with  the  said  A.  Moore  for  the  said  sum 
of  9991.,  upon  the  terms  and  subject  to  the  conditions  aforesaid.*'  The 
count  then  set  out  the  conditions  printed  on  the  back  of  the  policy,  of 
which  only  the  following  became  material. 

*"8.  Policies  effected  by  persons  on  their  own  lives,  who  shall  cmar 
die  by  duelling  or  by  their  own  hands,  or  by  the  hands  of  justice,  '- 
will  become  void,  so  far  as  regards  the  executors  or  administrators  of 
the  person  so  dying,  but  will  remain  in  force  only  to  the  extent  of  any 
bonfi  fide  interest  which  may  have  been  acquired  by  any  other  person 
trader  an  actual  assignment  by  deed  for  a  valuable  consideration  in 
money,  or  by  way  of  security  or  indemnity,  or  by  virtue  of  any  legal  or 
equitable  lien  as  a  security  for  money,  upon  proof  of  the  extent,  of  such 
interest  being  given  to  the  directors  to  their  satisfaction." 

<*9.  If  a  person,  who  shall  have  been  assured  upon  his  own  life  for 
at  least  five  years,  or  shall  have  paid  a  sum  equivalent  to  at  least  five 
years*  annual  premiums,  shall  die  by  his  own  hands,  the  directors  shall 
be  at  liberty,  if  they  think  proper  so  to  do,  but  not  otherwise,  to  pay, 
for  the  benefit  of  his  family,  any  sum  not  exceeding  what  the  Company 
would  have  paid  for  the  purchase  of  his  interest  in  the  policy  if  it  had 
been  surrendered  on  the  day  previous  to  his  decease ;  provided  the 
interest  in  such  assurance  shall  be  in  the  assured,  or  in  a  trustee  for 
^1  or  for  his  wife  or  children,  at  the  time  of  his  decease." 

The  count  then  alleged  that  no  statement  in  the  proposal  or  declara* 
tien  was  untrue :  tiiat  the  assurance  was  not  made  through  misreprer 


♦246] 


I 


S45  MOORE  «.  WOOLSET.    M.  T.  1854. 

sentation,  ko. :  that  A.  Moore,  or  his  assigns,  paid  the  premiams  ap  to 
the  time  of  his  death :  that  the  policy,  up  to  the  time  of  his  death,  was 
in  fall  force :  that  A.  Moore  died  on  9th  December,  1852,  and  proof 
was  given  thereof  to  the  satisfaction  of  the  directors :  that  A.  Moore  in 
his  lifetime,  and  the  plaintiffs  as  executrix  and  executor,  had  in  all 
things  kept  the  conditions  contained  in  the  policy  and  printed  on  the 
back  thereof:  and,  although  two  calendar  months  *after  proof 
was  given  to  the  satisfaction  of  the  directors  of  the  said  Com- 
pany of  the  death  of  the  said  Arthur  Moore  have  long  since  elapsed,  of 
all  which  premises  defendants  and  the  Company  had  had  notice,  jet 
neither  the  defendants  nor  the  Company  bad  paid  to  plaintifb  the  999L, 
or  any  part  thereof. 

Count  2 ;  for  money  received  to  the  use  of  plaintiffii  as  executrix  and     j 
executor,  and  on  accounts  stated  between  plaintiffs  and  defendanta  as 
executrix  and  executor. 

Plea  1,  to  the  first  count.    That  the  said  A.  Moore  died  by  his  oim    ; 
bands.  j 

Replication  1,  to  the  first  plea.    That  before  the  death  of  A.  Moore, 
John  Moore  and  the  said  John  Lucena  Ross  Kettle  <«  acquired  a  bonfi     * 
fide  interest  in  the  said  policy,  by  actual  assignment  by  way  of  security     j 
for  money,  according  to  and  within  the  true  intent  and  meaning  of  the     ] 
said  conditions ;  and  proof  of  the  extent  of  such  interest  was,  before 
action,  given  to  the  directors  of  the  said  Company  to  their  satisfaction." 

Replication  2,  to  the  1st  plea.  That,  before  the  death  of  the  said  A. 
Moore,  the  said  John  Lucena  Ross  Kettle  <<  acquired  a  bonft  fide  interest 
in  the  said  policy,  by  virtue  of  an  equitable  lien,  as  a  security  for 
money ;  and  proof  of  the  extent  of  such  interest  was,  before  action, 
given  to  the  directors  of  the  said  Company  to  their  satisfaction." 

Rejoinder :  Issue  taken  by  defendants  on  both  the  replications  to  the 
1st  plea. 

Demurrer  to  the  first  replication  to  the  1st  plea.  Joinder  in  de- 
murrer. 

Plea  2,  to  the  residue  of  the  declaration.  Never  indebted.  Replica- 
tion to  plea  2 :  Issue  taken  by  plaintiffs. 

*0A71      *'^^^  above  issues  in  fact  were  tried  before  Pollock,  C.  B.,  at 
-'  the  Summer  Assizes  for  Surrey,  1858;  when  a  verdict  was 
found  for  the  plaintiffs,  subject  to  a  case,  which,  so  far  as  material  to 
the  present  decision,  was  as  follows. 

The  above-named  Arthur  Moore  was  a  clergyman,  and  the  husband 
of  the  above-named  plaintiff,  Anna  Maria  Moore.  Previously  to  their 
marriage,  and  for  the  purpose  of  making  some  settlement  on  Mrs.  Moore 
and  her  family,  Mr.  Moore,  not  having  the  means  of  making  a  settle- 
ment in  money,  entered  into  a  bond  or  deed  of  covenant,  whereby  he 
bound  himself,  at  some  future  time,  that  is  to  say  either  on  the  death 
of  his  father  or  of  himself  (the  plaintiff  Kettle,  who  was  examined  as  ft 
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witness,  and  who  had  become  aoqaainted  with  Mr.  and  Mrs.  Moore  after 
their  marriage,  and  in  whose  lands  the  bond  or  deed  had  been  placed  as 
hereinafter  mentioned,  could  not  positively  remember  which,  but  thought 
in  the  latter  event),  to  secure  to  the  plaintiff  Anna  Maria  Moore  5000I. 
Ihk  bond  or  deed  was  accidentally  destroyed  by  fire  in  Lincoln's  Inn ; 
and  no  copy  of  it  can  be  found  or  procured. 

The  case  then,  in  substance,  stated  that  after  the  marriage  Mr. 
Moore  was  in  difficulties,  and  was  unable  to  secure  the  5000/.  mentioned 
in  the  bond.  After  some  negotiations  between  Mr.  Moore,  his  father, 
Mrs.  Moore,  her  father,  and  Mr.  Kettle,  an  arrangement  was  made  that 
Mr.  Moore's  father  should  keep  up  a  policy  for  2400Z.  effected  on  Mr. 
Moore's  life,  on  conditipn  that  on  Mr.  Moore's  death  llOOL  out  of  the 
24002.  should  go  to  Mr.  and  Mrs.  Moore's  children,  and  that  Mrs. 
Moore  should  out  of  her  own  private  income  keep  up  policies  to  be 
effected  on  Mr.  Moore's  life  for  30001.,  and  *that  he  should  have  r^oAQ 
BO  interest  in  them  further  than  to  carry  out  his  bond  or  deed  '- 
of  covenant.  The  50001.  was  nearly  made  up  by  these  two  sums  of 
1700L  and  80002.  In  pursuance  of  this  arrangement,  Mr.  Moore  effected 
two  policies  on  his  own  life,  one  for  20002.  with  The  Universal  Life  As- 
nirance  Company,  and  another  for  9992.  with  The  United  Kingdom 
Assurance  Company,  and  handed  them  over  to  Mr.  Kettle  as  a  trustee 
for  Mrs.  Moore ;  and  at  the  same  time  the  said  bond  or  deed  was  placed 
in  his  hands,  and  was  never  given  up.  Afterwards  the  policy  of  9992. 
vith  !nie  United  Kingdom  Assurance  Company  was  given  up,  and  the 
present  policy  substituted  for  it. 

It  farther  appeared  that  these  facts  had  been  communioated  to  the 
directors  before  action  brought. 

The  Court  was  <«  to  have  the  same  power  to  draw  inferences  of  fact 
t8  a  jury." 

The  case  concluded  as  follows. 

The  points  raised,  and  intended  to  ae  argued  for  the  defendants,  as 
to  the  issues  in  fact,  are : 

That  the  evidence  does  not  establish  an  assignment  by  way  of  seen* 
rity  for  money  within  the  meaning  of  the  conditions. 

That  the  evidence  does  not  establish  an  equitable  lien  as  a  security 
for  money  within  the  meaning  of  the  conditions. 

That,  admitting  all  the  facts  proved  to  have  come  to  the  knowledge 
of  the  directors,  the  plaintiflb  ought  to  have  proved  that  the  directors 
were  satisfied  therewith :  in  other  words,  that  the  proof  to  the  satisfac- 
tion of  the  directors  was  a  condition  precedent,  and  the  directors  under 
the  circumstances  were  absolute  judges  of  the  sufficiency  of  the  propfl 

*Upon  the  issue  in  law,  the  defendants  will  contend  that  the  r^oao 
first  replication  is  bad  for  not  showing  an  assignment  by  deed.  '- 

The  defendants  will  also,  if  necessary,  contend,  in  arrest  of  judg- 
ment, that  the  action  is  not,  under  any  circumstances,  maintainable^ 
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the  replication  onl j  setting  up  matter  of  discretion  in  the  directors,  or 
at  most  an  equitable  claim  not  enforceable  at  law  by  the  ezecntors  of 
the  assured,  the  present  plaintifis. 

The  questions  for  the  opinion  of  the  Court  are :  Whether,  with  re* 
ference  to  the  above  objections  of  the  defendants,  the  issues  of  fact 
should  be  entered  for  the  plaintifi  or  the  defendants,  and  whether 
judgment  should  be  given  upon  the  demurrer  for  the  plaintiffs  or  de 
fendants ;  and  whether  judgment  should  be  given  for  the  plaintiffs  or 
defendants,  or  a  nonsuit  entered,  or  judgment  arrested :  and,  if  judg- 
ment be  given  for  the  plaintiffs,  it  is  to  be  for  9992.  with  interest,  fte 

The  case  was  argued  on  an  earlier  day  in  this  Term.(a) 

Bavill^  for  the  plaintifis. — ^First,  as  to  the  demnrrrer  to  the  first  re- 
plication to  the  first  plea.  It  was  not  necessary  for  the  plaintiflb  to 
allege  or  prove  an  assignment  by  deed.  The  allegation  of  the  assign 
ment  may  be  supported  by  showing  any  acquisition  of  an  equitable  in 
terest  by  Kettle.  The  8th  condition  means  that.  No  assignment  of 
the  legal  interest  could  be  made.  An  assignment  in  equity,  though 
not  by  deed,  nor,  strictly  speaking,  an  assignment,  must  have  been  in 
*^'^(f\  ^^^*  '^^  construction  was  put  on  a  similar  condition  in  a  *po- 
■'  licy  of  assurance,  by  Wigram,  V.  C. ;  Cook  v.  Black,  1  Hare,  890. 
Perhaps  the  most  natural  way  of  reading  the  condition  ia  to  suppose 
that  it  contemplates,  either  an  assignment  by  deed  for  a  valuable  con- 
sideration in  money,  or  one  by  way  of  security  or  indemnity,  or  one  by 
virtue  of  any  legal  or  equitable  lien  as  a  security  for  money:  thus  ap- 
plying the  word  <«  assignment"  successively  to  each  of  the  sereral 
modes  of  creating  an  interest.  This  appears  more  clearly  by  placing 
a  comma  after  <<  assignment.'*  Certainly,  if  only  an  assignment  by 
deed,  in  the  strict  sense  of  the  word,  was  contemplated,  the  replication 
is  bad. 

Next,  as  to  the  issue  taken  on  the  second  replication,  and  as  to  the 
suggestion  that  judgment  should  be  arrested.  It  is  contended  tbt 
there  was  no  evidence  that  the  interest  was  proved  to  the  satisfaction 
of  the  directors,  as  alleged  in  that  replication ;  and  that  the  first  count 
is  also  bad  for  want  of  alleging  that  such  interest  was  so  proved.  For 
this,  reliance  will  be  placed  on  the  8th  condition.  The  9th  condition 
does,  no  doubt,  give  a  discretion  to  the  directors,  as  to  the  allowance 
to  be  made,  in  certain  circumstances,  to  the  family  of  the  assured.  Bat 
this  does  not  control  the  8th  condition,  which  is  in  different  language, 
and  which  alone  applies  to  the  present  case.  The  words  of  the  8th 
condition,  <<  upon  proof  of  the  extent  of  such  interest  being  given  to 
the  directors  to  their  satisfaction,"  do  not  give  the  directors  an  nn- 
limited  discretion  as  to  the  effect  which  they  may  give  to  the  proof 
afforded,  but  only  make  it  necessary  for  the  claimant  to  give  such  proof 
M  ought  to  satisfy  reasonable  men.    Now  here  the  facts  show  enough 

(a)  KoT«mber  17.    Before  Lord  CampbeU,  0.  J.,  Coleridge  and  W^btDun,  Je. 
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to  satisfy  reasonable  men:  for  it  ^appears  that  the  testator  was  r^toe-f 
bound  to  secure  5000L  to  his  wife,  and  that,  not  being  able  to  do  '- 
this,  he  efiSscted  the  insurance,  and  handed  it  over  to  a  tmstee  for  his 
wife.  An  actual  assignment  was  not  necessary  for  this  purpose ;  the 
deposit  with  the  trostee  gave  the  latter  an  equitable  interest  sufficient 
to  support  the  issue  now  in  question.  At  any  rate,  the  formal  approral 
by  the  directors  was  not  a  condition  precedent  to  the  enforcement  of 
the  claim ;  ]>alhnan  v.  King,  4  New  Ca.  105  (E.  C.  L.  R.  vol.  88). 

Bramwettf  contrfL — ^As  to  the  demurrer :  the  plea  fails  for  want  of 
sn  allegation  that  there  was  a  deed:  the  words  << actual  assignment," 
in  the  8th  condition,  cannot  be  disjoined  from  the  words  <«by  deed,"  as 
suggested. 

As  to  the  issue  on  the  second  replication  to  the  first  plea.  The  in- 
terest contemplated  in  the  8th  condition  must  be  an  interest  acquired 
subsequently  to  the  execution  of  the  policy.  The  language  points  to 
this  construction.  Moreover,  if  an  interest  prior  to  the  execution,  or 
contemporaneous  with  it,  were  contemplated,  the  condition,  and  the 
policy  as  explained  by  the  condition,  would  be  illegal;  for  then,  in 
effect,  it  would  be  simply  a  policy  insuring  the  life  of  a  party  though 
he  should  die  by  suicide :  and  that  would  be  illegal,  on  the  same  prin- 
ciple as  that  upon  which  it  was  held,  in  the  House  of  Lords,  that  a 
policy  insuring  the  life  of  a  party  though  he  should  die  by  the  hands 
of  justice  is  illegal,  as  being  contrary  to  public  policy ;  The  Amicable 
Society  v.  Bolland,  4  Bligh,  N.  S.  194.  [Lord  Campbell,  C.  J.— Why 
would  the  policy,  so  construed,  be  more  objectionable  than  a  policy 
by  which  a  party  insured  the  life  of  his  debtor?]  The  provisions 
which  the  assurer  would  attach  to  such  a  policy  would  probably  be  very 
different  *from  these.  But,  assuming  that  the  8th  condition  r-i^orq 
contemplates  an  interest  acquired  subsequently  to  the  execution  '- 
of  the  policy,  no  interest  so  acquired  has  been  proved.  There  was  no 
moment  in  which  the  interest  was  in  the  testator.  [Colbbibob,  J. — 
By  whom  would  the  policy  be  assigned  ?]  Formally,  no  doubt,  by  the 
t^itator ;  but  the  only  parties  who,  from  the  moment  of  the  execution 
of  the  policy,  could  transfer  a  beneficial  interest  would  be  his  wife  and 
the  tmstee.  Again,  there  is  here  no  legal  or  ei^oitable  «<  lien."  A  lien 
exists  only  where  a  party,  entitled  to  the  subject-matter,  gives  inten- 
tionally or  by  the  operation  of  law  possession  of  it  to  another  party, 
bnt  retains  the  right  of  revesting  the  possession  in  himself  by  making 
some  payment  or  doing  some  act.  But,  here,  the  testator  never  had 
the  beneficial  interest  in  the  policy  at  all ;  nor  could  he  acquire  the 
possession  by  making  any  payment,  unless  by  consent  of  the  wife  and 
her  trustee.  He  never  owed  any  debt  to  either.  [Wi^htman,  J.— *• 
Would  he  not  have  been  entitled  to  have  it  back,  on  paying  the  50001.?] 
He  would  not,  without  the  consent  of  the  parties  holding  it.  Again, 
the  plaintiffs,  on  this  issue,  were  bound  to  show  that  proof  of  the  into- 
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rest  had  been  given  to  the  satisfaction  of  tho  directors.  It  is  tme  that 
the  directors  were  bound  to  judge  on  this  point  reasonably,  not  capri- 
ciously. [Lord  Campbell,  C.  J. — Might  not  a  jury,  upon  finding  that 
there  was  in  fact  proof  of  the  interest,  infer  that  the  directors,  like 
themselves,  had  been  satisfied  with  the  proof?  Might  they  not  even 
draw  this  inference  though  the  directors  swore  in  the  witness-box  that 
they  had  not  been  satisfied  in  fact  ?]  There  is  not  enough  evidence 
here  to  show  that  the  directors  ought  to  have  been  satisfied  either  as 
to  the  fact  or  the  law.  The  conditions  are  framed  to  give  the  directors 
^Qeitr\  ^discretion  as  to  whether  they  will  allow  the  claim  or  not  where 
^  the  death  has  been  by  suicide. 

BovUl,  in  reply. — As  to  the  last  point :  the  distinction  between  the 
language  of  the  8th  condition  and  that  of  the  9th  shows  that  in  the 
8th  no  discretion,  in  the  full  sense  of  the  word,  is  reserved  to  the  di- 
rectors :  where  that  is  intended,  the  intention  is  clearly  and  very  diffe^ 
ently  expressed,  as  in  the  9th  condition. 

Lord  Campbell,  C.  J. — ^We  are  all  of  opinion  that  the  8th  condition 
is  obligatory,  and  the  9th  discretionary.  On  Tuesday  we  will  let  Mr. 
Bovill  know  whether  we  require  him  to  reply  further,  and,  if  so,  on 
what  points.  CW*.  adv.  vuU. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

Mr.  Botnll  need  not  have  the  trouble  to  reply,  as,  on  consideration, 
we  think  that  the  plaintiffs  are  entitled  to  our  judgment  on  all  the 
points  which  arise  in  this  case,  except  those  which  he  abandoned  in  the 
course  of  the  argument. 

The  verdict  will  be  entered  for  the  defendants  on  the  plea  that  Ar- 
thur Moore  died  by  his  own  hands.(a) 

And  there  will  be  judgment  for  the  defendants  on  the  demurrer  to 
the  first  replication,  which  does  not  allege  that  the  assignment  relied 
upoQ  was  by  deed,  and  which  therefore  is  not,  under  the  8th  condition 
of  the  policy,  an  answer  to  the  plea. 

The  verdict  upon  the  issue  of  fact  taken  upon  this  replication  wiU 
MKA-i  likewise  be  entered  for  the  defendants,  *as  the  evidence  did  not 
-'  prove  an  interest  such  as  is  here  alleged. 

But  we  are  of  opinion  that  the  second  replication  is  good  in  law,  and 
was  established  by  the  evidence. 

The  main  objection  to  the  sufficiency  of  this  replication  in  point  of 
law  is,  that  the  8th  condition  is  not  obligatory  upon  the  insuranee 
office ;  and  that,  where  the  person  who  has  effected  an  insurance  on  his 
ovm  life  dies  by  his  own  hand,  this  condition  leaves  it  discretionary  in 
the  directors  whether  they  shall  or  shall  not  make  any  payment  on  the 
policy  in  respect  of  the  interests  which  are  specified.  The  9th  condi- 
tion, which  contemplates  a  death  by  suicide  without  any  assignnient  of 
the  policy,  or  equitable  interest  acquired  in  it  by  third  persons,  says, 

(a)  8m  note  (a),  p.  157. 
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that  <<  the  directors  shall  be  at  liberty,  if  they  think  proper  bo  to  dO| 
but  not  otherwise,  to  pay"  a  limited  sum  for  the  benefit  of  the  family* 
The  8th  condition,  however,  in  contrast  with  this,  declares  absolutely 
that,  notwithstanding,  the  policy  shall «« remain  in  force"  <«  to  the  extent 
of  any  bonfi  fide  interest  which  may  have  been  acquired  by  any  other 
person"  in  the  manner  specified.  The  construction  of  this  condition 
appears  to  us  clearly  to  be,  that,  upon  such  proof  as  is  required  of  this 
interest,  the  insurance  office  is  legally  liable  upon  the  policy. 

Next,  it  is  argued  that,  if  this  be  the  true  construction  of  the  8th 
condition,  this  condition  is  void,  and  indeed  that  the  whole  policy  is 
vitiated,  on  the  ground  that  it  would  offer  an  encouragement  to  suicide. 

If  a  man  insures  his  life  for  a  year,  and  commits  suicide  within  the 
year,  his  executors  cannot  recover  on  the  policy,  as  the  owner  of  a  ship 
vho  insures  her  for  a  year  cannot  recover  upon  the  policy  if  within  the 
year  he  causes  her  to  be  sunk :  a  stipulation  that,  in  either  *case,  r^oe  e 
upon  such  an  event  the  policy  should  give  a  right  of  action  would  ^ 
be  void.  But,  where  a  man  insures  his  own  life,  we  can  discover  no 
illegality  in  a  stipulation  that,  if  the  policy  should  afterwards  be  as- 
signed bonfi  fide  for  a  valuable  consideration,  or  a  lien  upon  it  should 
afterwards  be  acquired  bonft  fide  for  valuable  consideration,  it  might  be 
enforced  for  the  benefit  of  others,  whatever  may  be  the  means  by 
which  death  is  occasioned.  No  authority  has  been  cited  in  support  of 
the  position  that  such  a  condition  is  illegal :  and  the  frequent  introduc- 
tion of  it  into  life  policies  indicates  the  general  opinion  that  it  is  unob- 
jectionable. The  supposed  inducement  to  commit  suicide  under  such 
circumstances  cannot  vitiate  the  condition  more  than  the  inducement 
which  the  lessor  may  be  supposed  to  have  to  commit  murder  should  ren- 
der invalid  a  beneficial  lease  granted  for  lives.  When  we  are  called 
upon  to  nullify  a  contract  on  the  ground  of  public  policy,  we  must  take 
care  that  we  do  not  lay  down  a  rule  which  may  interfere  with  the  in- 
nocent and  useful  transactions  of  mankind  That  the  condition  under 
discussion  may  promote  evil  by  leading  to  suicide,  is  a  very  remote  and 
improbable  contingency:  and  it  may  frequently  be  very  beneficial  by 
rendering  a  life  policy  a  safe  security  in  the  hands  of  an  assignee.  On 
the  demurrer  to  the  second  replication,(a)  therefore,  we  think  there 
ought  to  be  judgment  for  the  plaintiffs. 

We  are,  next,  to  consider  how  the  verdict  is  to  be  entered  on  the 
issue  in  fact  taken  upon  it :  and  we  are  of  opinion  that  the  evidence 
proves  all  its  allegations.  The  policy  having  been  effected  in  the  name 
of  Arthur  Moore,  and  by  Arthur  Moore,  as  alleged  in  the  declaration, 
it  was  for  valuable  consideration  (viz.,  the  bond  ^executed  by  cm^ 
him  before  marriage  to  make  a  settlement  on  his  wife,  which  he  ^ 
had  not  done),  handed  over  to  Kettle,  for  the  benefit  of  Mrs.  Moore : 
snd,  although  an  assignment  of  it  had  not  been  regularly  exeoated,  as 

(a)  See  nofte  (a)  p.  267. 
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was  intended,  it  remained  with  Kettle  as  her  trustee,  down  to  the  time 
of  Moore's  death.  This  we  think  was  a  *<  bonfi  fide  interest"  in  the 
policy  '^  as  a  security  for  money/'  within  the  meaning  of  the  condition 
and  the  replication. 

But  then,  it  is  said,  proof  of  this  interest  was  not  given  to  the  satis- 
faction of  the  directors.  It  could  hardly  be  argued  that  it  was  neces- 
sary to  call  the  directors  as  witnesses,  and  to  ask  them  whether  they 
were  satisfied  with  the  proof,  upon  the  understanding  that,  if  they  said 
no,  there  muiBt  be  a  verdict  in  their  favour.  All  that  can  be  necessary 
is,  that  proof  should  be  shown  to  have  been  laid  before  them,  with 
which  reasonable  men  would  be  satisfied ;  and  then  the  inference  arises 
that  the  proof  was  to  their  satisfaction.  By  the  special  case  the  Court 
is  to  have  "  the  same  power  to  draw  inferences  of  fact  as  a  jury :"  and, 
from  the  evidence  adduced,  we  do  infer  that  the  directors  were  satisfied 
of  the  facts  alleged  respecting  the  equitable  interest  on  which  the  plaia- 
tifib  relied  to  prove  the  replication ;  and  that  they  only  refused  to  pay 
on  the  notion  that,  in  point  of  law,  this  was  not  a  sufficient  equitable 
interest,  or,  according  to  the  argument  of  their  counsel,  the  condition 
which  they  had  introduced  into  the  policy  was  illegal  and  void.  To 
hold  that  they  must  acknowledge  themselves  satisfied,  both  as  to  the 
facts  and  the  law  upon  which  the  claim  is  founded,  would  be  to  make 
the  8th  condition  quite  discretionary,  contrary  to  the  dear  meaning  of 
the  language  on  which  it  is  framed. 

*of;7i      *^^  ^^^^  ^^^  disposed  of  all  the  points  of  law  and  fact 
-'  brought  before  us,  and  give  judgment  that  the  plaintifiis  are  en- 
titled to  recover.(a) 

<<  Ordered :  that  judgmwt  be  entered  for  the  defendant  on  the  de- 
murrer herein,  and  verdict  on  all  the  issues  for  the  defendant,  except 
on  second  replication  to  first  plea,  which  is  to  be  entered  for  the  plain- 
tiif,  with  the  agreed  damages,  on  the  first  count  of  the  declaration." 

(a)  Ifc  will  be  obnired  thmt  the  Jadgment  sappoeefl  a  different  itate  of  the  reeord  from  thit 
aetneUj  existing.  The  dieerepaneies  were  not  material ,  and  the  order  wai  drawn  np  aoooidinf 
to  the  true  etate  of  the  record. 
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The  QUEEN  v.  The  Justices  of  SALOP.    Nov.  28. 

Two  juUeet  mads  an  ord«r  ftdjodginf  the  letUement  of  a  lanatie  pauper,  chargeable  to  the 
pariih  of  I.  in  the  borough  of  S.  in  the  eonnty  of  8.,  to  be  in  the  parish  of  H.  The  OToneen 
of  H.  gave  notiee  of  appeal  to  the  next  Senions  for  the  borough  of  B.  At  the  next  borough 
Seniooi  both  partiei  appeared :  it  waa  prored  that  the  parish  of  I.  wai  only  partly  in  the 
borough*  being  partly  in  the  eonntj  at  large,  and  that  the  aeylnm  wai  in  the  county  at  large. 
The  Beeorder  after  argument  decided  that  the  appeal  ought  to  have  been  to  the  eounty 
Seoioas,  and  that  he  had  no  juriadiotion  to  hear  iL  The  reipondents  then  entered  and 
respited  the  appeal  at  the  oonntj  Seations,  which  were  the  next  after  the  notice  of  appeal.  At 
the  ensuing  county  Seesioni  the  ^ipeal  was  called  on,  when  the  appellants  were  required  to 
prdre  their  notiee  of  appeal  The  facta  being  proTed,  aa  above  stated,  the  Sessions  held  that 
there  was  no  Talld  notiee  of  appeal  to  giro  them  jurisdiction  to  hear  the  appeal.  On  a  rule  nisi 
for  a  mandamos  to  enter  continuances  and  hear  the  appeal : 

Held :  that  the  appellants,  after  having  acted  en  the  notice  of  appeal  as  a  noUea  for  the  borough 
Scstioos»  and  having  appeared  there,  ooold  not  treat  the  mention  of  the  borough  Sessions  as 
mere.surphisage.    Rule  discharged. 

Pashlbt,  in  this  term,  obtained  a  rale  Nisi  for  a  mandamus  com- 
manding the  justices  for  the  county  of  Salop  to  enter  continuances  and 
hear  an  appeal  by  the  churchwardens  and  orerseers  of  the  poor  of  the 
parish  of  Holy  Cross  and  Saint  Giles  against  an  order  of  two  justices, 
adjudging  the  settlement  of  Thomas  Green,  a  pauper  lunatic  charge- 
able  to  the  parish  of  Saint  Julian  in  the  borough  of  Shrewsbury,  in 
the  eounty  of  Salop,  to  be  in  the  parish  of  Holy  Cross  and  Saint  Giles 
in  the  *8ame  borough,  and  ordering  payment  by  the  officers  of  r^iQ^-o 
the  poor  of  the  latter  parish  to  those  of  the  former  parish  of  '-  "* 
certain  specified  sums  in  respect  of  the  lunatic,  and  ordering  the  pay- 
ment, in  future,  of  a  specified  sum  by  the  officers  of  the  poor  of  Holy 
Cross  and  Saint  Giles  for  the  maintenance  of  the  lunatic. 

The  facts  appeared  to  be  that  the  order  of  the  justices  was  obtained 
by  the  officers  of  the  poor  of  Saint  Julian  on  the  9th  May,  1854,  and 
▼as  served  on  the  appellants  on  29th  May.  The  appellants,  within 
twenty-one  days,  gave  notice  of  their  intention  to  appeal  <<  at  the  next 
general  quarter  sessions  of  the  peace  to  be  holden  in  and  for  the 
borough  of  Shrewsbury."  At  the  next  borough  sessions,  which  were 
holden  on  26th  June,  both  parties  appeared.  It  was  proved  that  the 
parish  of  Saint  Julian  was  situated  partly  in  the  borough  of  Shrews- 
bary  and  partly  in  the  county  of  Salop  without  the  borough,  and  that 
the  asylum,  to  which  the  lunatic  had  been  sent,  was  in  the  county  at 
large ;  and  the  respondents  contended  that,  by  stat.  16  k  17  Vict.  c. 
97,  s.  108,  the  appeal  ought  to  have  been  to  the  county  sessions.  After 
argument,  the  Recorder,  being  of  that  opinion,  decided  that  he  had  no 
jurisdiction  to  try  the  appeal.  On  the  next  day,  27th  June,  the  county 
sessions  sat  for  the  first  time  after  the  notice  of  appeal ;  and  the  appel- 
lants entered  and  respited  the  appeal  there.  At  the  next  county  Ses- 
sions, in  October,  the  appeal  came  on.  The  respondents  required  the 
appellants  to  prove  their  notice  of  appeal,  and,  on  the  above  facts,  con- 
tended that  it  was  not  valid  as  a  notice  of  appeal  to  the  county  Sessions. 
The  SessionSi  being  of  that  opinioui  refused  to  hear  the  appeal. 
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authority  of  Regina  v.  Recorder  of  Liverpool,  15  Q.  B.  1070, 
acted  on,  daring  this  Term,  in  Regina  v.  Justices  of  Buckingham* 
8hire.(a)    But  there  is  a  distinction  ^between  those  cases  and  the 


i< 


Scotland  now  showed  cause. — The  rule  was  obtained  *on  thfl       I 


I 


II 


(a)The  QUEEN  v.  The  Jnsiioei  of  BUCKINGHAMSHIRE.    JVbv.  20, 1854. 

t 
The  borough  of  0.  in  the  oonnty  of  B.  hM  joatiooi,  bat  no  qnnrter  MMioni.    The  juticei  of  C 

removed  a  pauper  Arom  the  borough  of  0.  to  P.    P.  gave  notioe  of  appeal  to  the  Senions  of  C.  : 

After  the  expiration  of  the  twentj-one  dayg.  P.,  diieovering  the  mietakOf  gave  notice  to  C.  that  \ 

they  did  not  intend  to  Vrj  the  appeal  at  the  next  Setsioni  for  the  eoanty,  bat  ihoold  applj  to  j 
each  Sessions  to  enter  and  respite.    At  sneh  Sessions,  the  appeal  was  entered  and  respited; 

and  notice  of  trial  for  the  following  Sessions  was  given  by  P.  to  C.   At  such  foUowiog  Seuiooi,  | 

the  appeal  was  eaUed  on,  when  0.  objeeted  that  the  first  notioe  was  invalid  for  naimng  th«  | 

wrong  Sessions.    On  this  objection,  the  Sessions  refosed  to  hear  the  appeal.  1 

The  Court  awarded  a  mandamns,  commanding  the  Sessions  to  hear  the  appeal,  it  appesnog  that  \ 

the  Sessions  had  refused  to  hear,  not  on  the  ground  of  judging  the  notice  unreason^le,  bat  | 

because  they  considered  the  mistake  in  it  to  prednde  them  in  law  from  hearing  at  alL  ^ 

■ 

J.  W.  HnDDLESTON,  in  this  Term,  obtained  a  rule  calling  on  the  keepers  of  the  peace  sad 
justices  in  and  for  the  county  of  Buckingham  to  show  cause  why  a  mandamus  should  not  iooe, 
commanding  them  to  enter  continuances,  from  session  to  session,  to  the  next  Oenenl  Qnsrter 
Session  of  the  peace  to  be  held  in  and  for  the  county  of  Buckingham,  upon  the  appeal  of  tbt       ', 
churchwardens  and  overseers  of  the  poor  of  the  parish  of  SL  Pancras,  in  Middlesex,  agaioffc  as       i 
order  of  two  justices  for  the  borough  of  Chopping  Wycombe,  in  Buckinghamshire,  dated  14th       ■ 
January  last,  for  the  removal  of  Susannah  Kingston  and  her  four  children  from  the  boroogh  of       ; 
Chopping  Wycombe  to  the  parish  of  St  Pancras ;  and,  at  such  next  Qeneral  Quarter  Sessions  of       | 
the  peace,  to  hear  and  determine  the  merits  of  the  appeal. 

From  the  affidavit  on  which  the  rule  was  obtained  it  appeared  that,  on  20th  January,  1854,  the 
parish  officers  of  St  Pancras  received  a  copy  of  the  order  dated  14th  January,  1854,  and  whid  S 
purported  to  be  under  the  hands  and  seals  of  two  justices  of  the  borough  of  Chopping  Wyeonbe 
in  Buckinghamshire,  with  notice  of  chargeability  and  statement  of  grounds  of  removal  purportiog  j 
to  be  under  the  hands  of  the  overseers  of  the  poor  of  the  borough  of  Chopping  Wycombe.  Oa  ■ 
8th  February,  the  parish  officers  of  St  Pancras  sent  to  the  overseen  of  the  borough,  by  posti  a 
notice  that  they  did  "  intend,  at  the  next  General  Quarter  Sessions  of  the  peace,  to  be  holdea  in 
and  for  the  l>orough  of  Chopping  Wycombe,"  next  after  the  expiration  of  fourteen  days  fnm  thi 
service  of  the  notice,  to  commence  and  prosecute  an  appeal  against  the  order.  The  pariih 
officers  of  St  Pancras  having  ascertained,  by  inquiiy  made  subsequently  to  the  service  of  notioe, 
that  no  separate  court  of  quarter  sessions  had  been  granted  to  the  l>orough,  sent  by  poet  to  the 
overseers  of  the  poor  of  the  borough  a  letter,  dated  28th  March,  stating  that  the  "  af^llsatf  do 
not  intend,  at  the  next  ensuing  general  quarter  sessions  of  the  peace  for  the  county  of  BoeUog- 
ham,  to  proceed  to  the  trial  and  hearing  of  the  appeal  against  the  said  order  of  removal,  bnt  wiA 
apply  to  the  court  for  permission  to  enter  the  same  and  respite  the  hearing  thereof  until  the  then 
next  ensuing  general  quarter  sessions  of  the  peace  for  the  same  county  to  be  held  in  the  month 
of  July  next"  On  4th  April  the  appeal  was,  on  the  motion  of  the  counsel  for  the  appeUsnti, 
received  by  the  justices  for  the  county  of  Buckingham  held  at  Aylesbury,  and  respited  to  the 
next  general  quarter  sessions  to  be  held  for  the  county :  and,  on  8th  June,  the  appellants  seat, 
by  post,  a  copy  of  the  order  of  Sessions  to  the  respondents,  together  with  a  notice  that  the 
appellants  did  "  intend  at  the  then  next  general  quarter  session  of  the  peace,  to  be  holden  ia 
and  for  the  county  of  Buckingham,  to  proceed  to  the  trial  and  hearing"  of  the  appeal  against  the 
order  of  removal ;  "against  which  said  order  we  have  already  given  yon,  or  some  or  one  of  yoa, 
notice  of  appeal ;  which  said  appeal  was  duly  entered  at  the  last  general  quarter  sessions  of  the 
peace  holden  in  and  for  the  said  county  of  Buckingham,  and  the  hearing  and  determining  thereof 
respited  and  adjourned  to  the  then  and  now  next  quarter  sessions  of  the  peace  to  be  holdea  io 
and  for  the  said  county  of  Buckingham."  Then  followed  the  grounds  of  appeaL  The  appeal 
was  brought  on  at  the  Sessions,  held  at  Aylesbury  for  the  county  of  Buckingham :  when  it  was 
objected,  by  the  counsel  for  the  respondents,  "  that  the  notice  of  appeal  was  invalid,  inasmneh 
mi  it  was  therein  stated  that  it  was  intended  to  commence  and  prosecute  the  appeal  against  the 
•aid  order  of  removal  at  the  sessions  to  be  holden  in  and  for  the  borough  of  Chopping  Wycombe, 
instead  of  at  the  sessions  to  be  holden  in  and  for  the  county  of  Buckingham.  And  the  said  Co«ft 
of  Quarter  Sessions,  after  hearing  counsel  for  the  appellants,  held  that  the  said  notice  vai 
invalid,  and  refused  to  hear  the  said  appeaL"    The  deponent  also  deposed  to  merits. 

D,  Powtr  now  showed  eaose. — This  rule  appears  to  bare  been  obtained  on  tha  anthority  of 
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present.  In  both  those  casee  a  wroBg  sessions  was  named  by  r^cofi-i 
mistake  in  *the  written  notice  of  appeal ;  the  appellants  disco-  ^ 
vered  their  error,  and  rectified  it  before  anything  was  *done.  rn^g^f^o 
This  Goart  held  that  the  mention  of  the  wrong  sessions  which  ^ 
h&d  not  misled  the  parties  was,  as  was  said  by  Lord  Campbell,  G.  J.,  in 
Regina  i^.  Recorder  of  Liverpool,  15  Q.  B.  107a  (E.  G.  L.  R.  vol.  69), 
"orroneoos  surplusage,  which  could  not  mislead/'  But  in  the  present 
case  the  appellants  acted  on  the  erroneous  part  of  their  notice :  they 
appeared  at  die  wrong  sessions  and  argued  their  appeal ;  unsuccessfully, 
it  is  true,  but  still  they  argued  it.  After  doing  so  they  cannot  say  that 
the  mention  of  the  borough  Sessions  was  mere  surplusage.  [Erle,  J. 
—The  borough  Sessions  had  so  far  jurisdiction  in  consequence  of  the 
mistaken  notice,  that  they  might  hare  given  the  respondents  costs.] 
That  decisively  shows  that  the  notice,  when  acted  on  thus,  had  been 
operative,  and  was  spent. 

PaMtyj  in  support  of  the  rule. — Notice  of  appeal  against  an  order 
made  nnder  stat.  16  k  17  Vict.  c.  97,  must,  by  sect.  110,  be  given 
vithin  twenty-one  days  after  the  service  of  the  order.  That  period  had 
elapsed  before  the  borough  Sessions.  If  the  appellants  had,  the  day 
before  the  borough  Sessions,  discovered  their  error,  it  would  have  been 

Rtgisae.  Recorder  of  Lirerpool,  15  Q.  B.  1070.  In  that  caM,  m  here,  notice  of  an  appeal  to 
tb«  vrang  Setmont  had  been  giren ;  and  thii  Coort  held  that  the  proper  Seuioni  were  bound  to 
tiy  the  appeaL  Bni  there>  before  the  appeal  eame  on,  a  aeoond  notice  had  been  giren  to  the 
resposdeau  of  an  appeal  to  the  proper  SesBioni.  [Lord  Campbell,  C.  J. — That  leeond  notice 
m  not  given  in  time.  What  the  Coart  did  waa  to  hold  the  description  of  the  Seasioni  to  be 
mplvfage.  SBLBy  J. — Chopping  Wyeombe  had  no  quarter  aeaeions;  the  respondents  ki^ew 
tbcrtfore  to  what  sessions  the  appellants  onght  to  go.  Cboxpton,  J. — So  that  this  is  the  stronger 
esN;  for  in  the  Liverpool  ease  there  might  be  some  donbt,  since  there  really  were  two  courts  of 
qurter  sessions  in  question.  Lord  Campbell,  C  J. — Thus  the  question,  is,  whether  we  may 
not  r^eet  as  surplusage  words  which  could  not  have  misled.]  Stat  8  A  0  W.  3,  c.  30,  s.  6,  directs 
that  the  appeal  shaU  be  made  at  the  sessions  for  the  county,  division^  or  riding,  wherein  the 
place  from  whence  the  pauper  is  remoTcd  shall  lie:  there  might  therefore  naturally  be  a  mistake 
bete,  u  the  remoTal  was  from  the  borough  of  Chopping  Wyeombe :  probably  the  Sessions 
tbottght  that  this  might  mislead  the  respondents.  The  appeal  is  not  to  be  proceeded  upon  unless 
tbere  is  reasonable  notice;  stat.  9  O.  1,  e.  7,  s.  8:  the  Sessions  were  the  judges  of  the 
reaioaaUeaess  here;  and  their  decision  is  flnaL  That  point  was  not  taken  in.  the  Llrerpool 
ate ;  and  there  the  mistake  was  precluded  by  the  new  notice,  though  given  after  time.  [Lord 
CjuipiBLL,  C.  J. — ^If  the  Sessions  here  exercised  their  judgment  on  the  reasonableness  of  the 
fiotiee,  we  might  not  interfere :  but  we  must  interfere  if  they  have  thought  themselves  preelncbsdi 
bj  Um  badness  of  the  notice,  from  exercising  their  judgment] 

/.  W.  Hwddleaionj  eontr^  referred  to  Rex  o.  The  Jostices  of  Wiltshire,  10  Bast,  404,  but  was 
Bot  oalled  on  further  to  support  his  rule. 

TiOfd  Campbell,  C.  J.— It  is  argued,  against  this  rule,  that  the  flessioBB  have  decided  this 
r(  tice  10  be  not  reasonable.  Bnt  the  affidavit  shows  that  they  have  not  done  that :  they  have 
thixijht  that  there  was  a  legal  ol^ection  to  the  notice,  necessarily  fatal.  The  case  then  is  the 
umt  as  the  Liverpool  ease :  there  the  second  notice  was  no  part  of  the  ratio  decidendi;  but  the 
vords  dsseribing  the  Sessions  were  rejected* 

WioHTHAR,  J. — At  first  I  was  struck  with  Mr.  Powet^a  suggesUon  that  the  Sessions  had  decided 
the  Botiee  not  to  be  reasonable :  but  it  does  not  appear  thai  in  fact  the  reasonableness  was'  in 
the  eoateBspIation  of  the  justices  at  all.  They  might  have  decided  on  that :  but  they  clearly  did 
rafoae  to  hear  because  they  thought  the  notice  absolutely  bad ;  so  that  the  ease  is  really  the  same 
SI  the  Liverpool  case. 

Sble,  J. — ^They  thought  it  a  nullity  as  naming  the  wrong  SetssioBB  t  they  noTer  inqidred 
vhsther  it  was  reaaonable. 

(CBOMpfoir,  J.,  bad  left  the  Court  at  the  close  of  the  argument)  Rale  absolute. 
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too  late  to  gire  a  fresh  notice  for  the  county  Sessions:  bat  Begina «. 
Recorder  of  Liverpool  shows  that  they  might  then  have  treated  the 
notice  formerly  giren  as  a  good  notice  for  the  county  Sessions,  treatiBg  . 
it  as  ab  initio  a  notice  for  the  right  Sessions,  whatever  that  might  be,  , 
and  the  mention  of  the  specific  sessions  as  surplusage.  Li  no  other  ^ 
way  can  that  decision  be  supported ;  for  what  the  appellants  did  after  . 
twenty-one  days  had  elapsed  could  neither  make  the  notice  valid  in  that  ^ 
^o^Q-i  csLSCj  if  previously  invalid,  *nor  render  it  in  the  present  case  in- 

-^  valid  if,  as  was  held  in  Begina  v.  Recorder  of  Liverpool,  it  wis  •. 
valid. 

Lord  Gampbbll,  G.  J. — ^I  think  Mr.  SeaUand  has  succeeded  in  dis- 
tinguishing this  case  firom  that  of  Begiim  v.  Recorder  of  Liverpool,  oo 
which  we  acted  in  this  Term  in  Regina  v.  Justices  of  Buckinghamshire.  | 
In  Regina  v.  Becorder  of  Liverpool  the  appellants,  having  given  a  n^  ; 
tice  of  appeal  in  which  they  by  mistake  said  that  the  appeal  would  be  ^ 
to  the  county  Sessions,  discovered  their  error  before  any  step  was  taken  ! 
in  consequence,  and  informed  the  other  side  that  the  appeal  was  to  be  | 
to  the  borough  Sessions.     There  was  nothing  therefore  in  the  circum- 
stances of  that  case  to  preclude  the. respondents  from  saying  as  thej  did  . 
that  the  mention  of  the  county  Sessions  was  erroneous  surplusage  which  , 
could  not  mislead.    But,  in  the  present  case,  the  respondents,  having  ■ 
given  notice  of  appeal  to  the  borough  Sessions,  appear  there ;  they  treat  • 
it  as  an  appeal  to  the  borough  Sessions,  try  to  obtain  the  benefit  of  it  ! 
as  such,  and  are  defeated.     Can  they,  after  that,  be  permitted  to  go  to  [ 
the  county  Sessions  and  say  that  the  mention  of  the  borough  Sessions  - 
was  from  the  first  a  mistake,  and  that  it  was  meant  to  appeal  to  the 
county  Sessions  ?    I  am  of  opinion  that  their  acts  have  estopped  them 
from  saying  so ;  and  the  rule  must  be  discharged. 

WiGHTMAN,  J. — ^I  also  think  that  the  rule  must  be  discharged.  In 
Begina  v.  Becorder  of  Liverpool  the  mistake  in  mentioning  the  eonntr 
Sessions  was  discovered  and  corrected  before  anything  was  done  upon 
*ZM1  ^^'  ""Here  both  the  parties  act  upon  the  notice  as  one  for  the 
-^  borough  Sessions,  and  cannot  treat  the  mention  of  that  Sessions 
as  surplusage. 

Erle,  J. — I  also  think  there  is  a  clear  distinction  between  this  case 
and  those  relied  upon.  When  notice  of  appeal  must  be  given  within 
twenty-one  days,  if  the  appellants  find,  after  it  is  too  late  to  give  a  fresh 
notice,  that  there  has  been  a  mistake  in  naming  the  wrong  Sessions,  and 
inform  the  other  side  of  the  error,  we  will  inquire  if  the  error  was  such 
that  the  parties  could  be  misled  or  prejudiced ;  and  if  they  could  not 
we  will  treat  the  error  as  surplusage.  That  is  Begina  v.  Recorder  of 
Liverpool.  But  in  the  present  case  both  parties  act  on  this  as  a  notice 
of  appeal  to  the  borough  Sessions.  They  appear  there ;  the  case  i$ 
heard  there ;  and  judgment  is  given ;  this  document,  treated  by  both 
parties  as  a  notice  of  appeal  to  that  Sessions,  being  the  foundation  of 
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tbe  jorisdietion  of  that  court.  After  all  this  had  been  done,  the  appel- 
lants were  not  at  liberty  to  say  that  the  part  of  this  notice  which  gave 
the  boroD^  Sessions  jurisdiction  to  hear  them  was  mere  sorplusage. 

Rule  discharged. 


♦The  QUEEN  v.  Sir  ALEXANDER  JAMES  EDMUND      r,„^, 

COCKBURN,  Knight.    Nov.  24.  «■  '*"* 

Bj  itit  5  ik  6  W.  4,  e.  76»  I.  105,  the  Recorder  of  a  mimieipal  borongh  has  no  power  in  quarter 
MuioBs  to  hear  an  appeal  against  a  refusal  to  grant  a  lieense  for  keeping  an  inn. 

Pridbaux,  in  this  term,  obtained  a  rule  calling  on  the  Recorder  of 
the  citj  and  county  of  Bristol  to  show  cause  why  a  mandamus  should 
not  issue,  commanding  him  to  enter  continuances,  from  session  to  ses- 
sion, to  the  next  General  Sessions  of  the  peace  for  the  said  city  and 
county,  upon  the  appeal  of  Ezekiel  Mead,  against  the  refusal  of  Sir 
John  Eerie  Haberfield,  Knight,  and  five  others  named,  justices  acting 
at  the  General  Annual  Licensing  Meeting,  adjourned  on,  &c.,  in  the 
execotion  of  an  Act,  &c.  (9  G.  4,  c.  61,  «« To  regulate  the  granting  of 
licenses  to  keepers  of  inns,  ale-houses,  and  victualling-houses,  in  Eng- 
land"), to  grant  or  renew  to  the  said  E.  Mead  the  license  to  keep  the 
inn  called,  &c.,  in  the  said  city  and  county ;  and  at  such  next  General 
Sessions  of  the  peace  to  hear  and  determine  the  merits  of  the  said 
appeal. 

From  the  affidavit  upon  which  the  rule  was  obtained,  it  appeared 
that  It  the  adjourned  meeting,  11th  September,  1854,  the  justices 
refused  to  grant  or  renew  the  license :  and  that  Mead,  feeling  himself 
aggrieved,  gave  notice  to  the  justices  of  his  intention  to  appeal  at  the 
then  next  Sessions  for  the  city  and  county,  and  to  cause  him  to  enter 
into  recognisances,  &c.,  as  required  by  sect.  27  of  stat.  9  G.  4,  c.  61 : 
that  he  entered  the  appeal  for  hearing  at  such  sessions,  which  were  held 
on  25th  October,  1854.  That  the  appeal  was  called  on  *upon  r^in^./. 
26th  October,  before  the  Recorder,  Sir  A.  J.  E.  Cockbum,  Her  ^ 
Majesty's  Attorney-General;  when  the  notices  and  other  necessary 
preliminary  steps  were  admitted  by  the  counsel  for  the  respondents  to 
have  been  given  and  done.  That,  when  the  counsel  for  the  appellant 
had  opened  the  case,  the  Recorder  suggested  a  doubt  whether  he  had 
the  power  to  hear  such  an  appeal,  referring  to  the  105th  section  of  stat. 
S  J^  6  W.  4,  c.  76,  and  finally  refused  to  hear  the  appeal,  advising  the 
connsel  for  the  appellant  to  apply  for  a  mandamus. 

The  Beeorder  (Sir  J..  J.  JS.  Oockburnj  Attorney-General)  now  appeared 
in  person,  and  requested  the  direction  of  the  Court.  He  stated  that 
the  difficulty  was  that  sect.  105  of  stat.  5  &  6  W.  4,  c.  76,  contains  a 
proviso  <«that  no  Recorderi  by  virtue  of  his  office,  shall  have  power  to 
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make  or  levy  any  county  rate,  or  rate  in  the  natare  of  a  conntv  ntfi 
or  to  grant  any  license  or  authority  to  any  person  to  .keep  an  inn,  jl{ 
house,  or  yictualling-house,  to  sell  excisable  liquors  liy  retail,  or 'I 
exercise  any  of  the  powers  herein  specially  vested  in  the  coancfl  i 
such  borough ;"  which  provision,  he  suggested,  could  not  be  constr^ 
as  applying  to  the  power  of  the  Recorder  as  a  justice  of  peace  ex  4 
cio,  under  sect.  103.  He  also  referred  to  Regina  v.  Deane,  2  Q.  E( 
(E.  C.  L.  K  vol.  42),  and  particulak'ly  to  the  language  of  Patteson,  J 
there. 

Prideauxj  in  support  of  his  rule. — ^By  stat.  9  6.  4,  c.  61,  s.  1,  it 
original  power  of  granting  licenses  is  given  to  the  justices  of  em 
county,  county  of  a  city,  city,  town  corporate,  &c.,  at  the  OeDerali} 
*SR71  ^^^  Licensing  ^Meeting.  [Lord  Campbell,  C.  J. — Thatol 
-'  not  be  considered  as  a  power  ^iven  to  the  quarter  sessions:  it: 
given  to  all  the  justices  of  the  place,  with  numerous  exceptions.]  It 
licensing  is  not  an  act  done  in  quarter  sessions.  Then  sect.  27gi>e9i 
appeal  to  the  quarter  sessions  of  the  county  or  place.  The  quarter  sessifli 
of  a  municipal  borough  are  held  before  the  Recorder  alone,  who,  bj  «i4 
105  of  Stat.  5  &  6  W.  4,  c.  76,  has  cognisance  <<of  all  crimes,  offences, fl 
matters  whatsoever  cognisable  by  any  Court  of  Quarter  Sessions  of  i 
peace  for  counties  in  England."  The  question  therefore  is,  vhetlf 
his  power,  as  the  Court  of  Quarter  Sessions,  to  hear  such  an  sppeil  i 
taken  away  by  the  proviso.  Before  the  last-mentioned  Act,  the  Cotf 
of  Quarter  Sessions  could  not  <<  grant  any  license ;"  it  could  onlj  ^ 
the  appeal.  Therefore  the  proviso,  by  the  words  <«  by  virtue  ofV 
office,"  must  refer  only  to  what  the  Recorder  can  do  as  justice  of  th 
peace ;  that  is,  it  prevents  his  acting  as  justice  in  granting  the  license 
which,  but  for  the  proviso,  he  might  have  done.  [Lord  Campbell,  fi 
J. — ^You  are  requiring  him  to  grant  the  license  on  appeal,  in  qo^rttf 
sessions.]  That  is  not  inconsistent  with  the  argument :  the  grsnt  oi 
appeal,  if  that  expression  be  a  correct  one,  is  merely  a  reversal  of  tU 
refusal  of  the  justices  to  grant.  Had  the  Legislature  intended  to 
hibit  the  actug  on  appeal,  it  would  have  used  the  words  whicb 
used  for  that  purpose  in  sect  27  of  the  Licensing  Act,  stat.  9  G; 
c.  61,  <(  provided  that  no  justice  shall  act  in  the  hearing  cr  determ 
tion  of  any  appeal  to  the  general  or  quarter  sessions  as  sfore 
from  any  act  done  by  him  in  or  concerning  the  execution  of  this  Acl 
Sect.  105  of  stat.  6  *  6  W.  4,  c.  76,  provides  also  that  the  Becorif 
*2681  *®^*^  ^^^  ^^^^  power  to  "levy  any  county  rate,  or  rate  in 
•^  nature  of  a  county  rate:"  that  cannot  refer  to  the  fonr 
quarter  sessions.  [Erlb,  J. — The  word  "  levy"  has  many  meaninj 
the  quarter  sessions  may,  in  some  sense,  be  said  to  levy  the  rat< 
They  impose  it,  and  issue  their  precept  to  the  high  constable, 
orders  the  overseers  to  pay  out  of  the  poor-rate ;  and,  if  the  overseej 
do  not  pay,  the  levy  is  made  upon  them  by  distress  tlirough  appHc^^ 
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tvo  jii8tice8,(a)  Sect.  4,  of  staU  6  &  7  W.  4,  c.  104,  which  statute 
in  pari  materi^  with  stat.  5  k  6  W,  4,  c,  76,  distiiiguiBhes  betweea 
I  making  of  a^^rate  a^d  the  levying.    S^t.  6  &  7  W.  4,  c.  105,  s.  8^ 

0  ia  pari  maferi&y  suggests  an.  answer  to  the  view  taken  by  Patte- 
t,  J.,  in  SeginA,  v.  Deane^  2  Q.  B.  106  (B.  0.  L.  R.  vol.  42).  The 
lier  part  of  that  section  manifestly  relates ,  to  acts  to  be  done  in 
irter  sessions :  yet  the  proviso  clearly  is  applicable  to  acts  which  the 
eQrder,  if  his  power  were  not  taken  away,  might  do  as  justice  of 
lee;  for  it  includes  <<any  act  whatsoever  with  relation  to  the  allow- 
fie,  apportionment,  making,  or  levying  of  any  rate  whatsoever."  It 
mot  therefore  be.  inferred,  from  the  circumstance  that  the  early  part' 
Met.  105  of  Stat.  5  &  6  W.  4,  c,  76,  applies  to  acts  done  in  quarter  ses- 
os,  that  the  proviso  relates  to  such  acts.  Indeed  as  sect.  8  ot  stat.  6  k 
V.4,  c.  105,  prohibits  the  Recorder  from  doing  any  act  with  relation  to 

1  apportionment  of  any  rate,  unless  this  prohibition  be  confined  to  acts 
ae  out  of  sessions,  the  appeal  to  the  Recorder  in  sessions  is  put  an  end 
;  for,  apon^such  appeal,  a  rate  must  often  be  so  amended  as  to  consti- 
le  aa  apportionment.  The  clause  was,  it  seems,  introduced  with  an 
special  view  to  the  questions  which  had  arisen  as  to  the  power  r^Qf»Q 
I  the  Recorder  whep  acting  merely  as  a  justice ;  note  (a)  to  1  ^ 
kitty's  Collection  of  Statutes,  855,  (2d  ed.)  Again,  sect.  4  of  stat. 
IT  W.  4,  e.  104,  makes  it  lawful  for  a  justice  of  a  borough  <<  to  act 
jajostice  of  peace,  in  levying  any  county  rate:"  now  a  justice  cannot 
ft  alone  in  such  a  matter:  the  learned  Judge  was  therefore  not  war- 
iotedin  saying  that,  because  a  Recorder  cannot  act  alone  in  granting 
lieeiise  originally,  as  a.  justice  of  peace,  the  proviso  in  sect.  105  of ' 
iat.  5  &  6  W.  4,  c.  76,  cannot,  refer  to  his  power  as  a  justice  of  peace. 
^  bet,  where  more  than  one  acts,  each  is  properly  said  to  act. 
orther,  in  sect.  105  the  proviso  prohibits  the  Recorder  from  making 
f  levjing  any  ('rate  in  the  nature  of  a  county  rate :"  now  he  clearly, 
itting  ia  q^iarter  sessions,  has  power,  under  sect.  92,  to  amend  a 
•orough  rate  in  the  nature  of  a  county  rate  on  appeal :  the  proviso 
^erefore  must  merely  prohibit,  his  acting  in  such  a  matter  out  of  ses- 
10Q8.  To  this  argament  the  learned  Judge  answers  that  county  rates 
^^  tQ&de  originally,  i^t.  quarter  sessions,  so  that  the  prohibition  still 
ffm  to  an  act  to  be  done  in  quarter  sessions.  But  this  view  appears 
0  fail,  because  justices,  as  such,  and  not  in  quarter  sessions,  levy  the 
^^*  In  quarter  sessions,  the  Recorder,  upon  appeal,  must  still  have 
^^  power  to  order  the  pverseer3  to  make  a  new  rate ;  stat.  17  G.  2,  c. 
^)S-6:  and  it  is  not  suggested  that  this  power  on  appeal  is  interfered 
*^^tt  bj  the  proviso  in  question  :  lo  what  then  can  the  proviso,  so  far 
^  fates  9t^  concerned,  refer,  except  to  the  Recorder's  power  as  a  mere 
jwtice  of  peace?    [Eblb,  J.— On  that  view,  one  would  rather  have 

(a)  8M.  ta  O.  t, «.  Sa,  m.  1, 2. 
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*97m  ®^P®®^®^  *^  ^°^  *^®  proviso  introduced  in  sect.  108  ♦©£  Btat.  5 
^  &  6  W.  4,  c.  76.]  The  question  now  before  the  Coort  vaa  not 
directly  decided  in  Regina  v.  Deane.  The  decision  there  was  that  the 
county  quarter  sessions  might  hear  the  appeal,  apparently  on  the  argo- 
ment  ab  inconvenienti,  on  the  assumption  that  the  Recorder  could  not; 
an  assertion  which  was  not  much  contested,  the  counsel  who  argued 
against  the  power  of  the  county  quarter  sessions  principally  disputing 
the  consequence  of  such  an  assumption.  Under  stat.  9  G.  4,  e.  61, 
s.  27,  the  appeal  against  the  grant  of  a  license,  when  the  place  was 
in  a  borough,  might  be  either  to  the  county  sessions  or  to  the  borough 
sessions,  if  there  were  any :  then  stat.  5  &  6  W.  4,  c.  76,  s.  101,  puts 
an  end  to  the  power  of  the  borough  justices  in  this  respect,  by  prohibit- 
ing them  from  acting  in  quarter  sessions  ;  and  it  seems  a  natural  con- 
struction that  the  power  is  meant  to  be  preserved  to  the  borough  quarter 
sessions,  that  is,  to  the  Recorder  in  quarter  sessions.  The  other 
alternative,  of  appeal  to  the  county  quarter  sessions,  is  not  touched : 
so  that  it  is  not  inconsistent  with  the  actual  decision  in  Regina  v. 
Deane,  to  hold  that  an  appeal  lies,  though  not  exclusively,  to  the 
Recorder  in  quarter  sessions.  Similarly,  in  the  case  of  rates  in  tbe 
nature  of  county  rates,  the  power  of  the  borough  justices  to  make  the 
rate  is  transferred  to  the  town  council ;  their  power  to  hear  an  appeal 
at  quarter  sessions  is  transferred  to  the  Recorder. 

Lord  Campbell,  C.  J. — After  a  very  full  and  able  argument,  for 
which  the  Court  is  much  obliged  to  the  learned  counsel,  my  opinion  is 
♦9711  ^^^^  ^^^  mandamus  ought  *not  to  go,  and  that  tbe  learned 
^  Recorder  did  well  to  decline  hearing  the  appeal.  The  question 
turns  on  the  words,  in  the  proviso  to  sect.  105  of  stat.  5  &  6  W.  4,  c. 
76,  <<  grant  any  license  or  authority."  The  Court  is  to  see  that  the 
Recorder  has  the  power  to  hear  the  appeal.  Unless  it  can  be  shown 
that  these  words  are  inapplicable  to  his  acting  in  an  appeal  at  Quarter 
Sessions,  he  clearly  is  prohibited  from  exercising,  on  an  appeal  against 
a  refusal  to  grant  a  license,  that  power  which  sect.  105  gives  him  in 
other  appeals  brought  before  the  Quarter  Sessions.  The  section  gives 
him  cognisance  of  all  matters  cognisable  at  Quarter  Sessions :  it  is 
upon  this  gift  of  authority  that  the  proviso  is  engrafted.  It  is  clear 
that  it  is  <<  by  virtue  of  his  office"  that  he  hears  all  appeals ;  then  the 
proviso  declares  that  he  shall  not  <<  by  virtue  of  his  office"  grant  any 
license  to  keep  an  inn.  If  he  heard  the  appeal  against  the  refusal,  and 
considered  the  refusal  wrong,  he  could  not  do  justice  without  granting 
the  license.  This  interpretation  was  put  on  the  clause  by  all  the 
judges  in  Regina  v.  Deane,  though  some  of  them  give  no  reason. 
That  most  learned  Judge,  Mr.  Justice  Patteson,  does  give  his  reasons ; 
and  I  do  not  think  that  they  are  met  by  any  of  the  provisions  which 
Mr.  Prideauz  has  brought  before  us.  I  think  the  case  was  well  ruled, 
and  ought  not  to  be  disturbed.    I  can  understand  that  the  Legislature 
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may  hare  thonght  it  not  fit  to  submit  each  questions  to  the  Recorder,  a 
lavyer  who  comes  down  from  London  to  act  judicially.  The  propriety 
of  granting  a  license  would  depend  very  little  on  legal  considerations, 
but  on  considerations  as  to  *which  he  would  have  insufficient  r«Q7o 
means  of  judging.  I  can  conceive  that  Recorders  who  would  '- 
adorn  any  bench  may  be  very  unfit  judges  in  such  a  matter. 

WiOHTMAN,  J.— Sect.  108  of  Stat.  5  &  6  W.  4,  c.  76,  makes  the 
Recorder  a  justice  of  peace  of  the  borough.  Sect.  105  makes  him  the 
sole  judge  of  the  Court  of  Quarter  Sessions.  But  for  the  proviso  in 
that  section,  he,  doing  the  ordinary  jurisdiction  of  a  Court  of  Quarter 
Sessions,  would  try  this  appeal.  Now,  as  my  Lord  points  out,  if  he 
thought  the  refusal  wrong,  he  could  not  do  justice  except  by  granting 
the  license.  According  to  all  ordinary  rules  of  construction,  the  pro- 
mo to  the  clause  must  be  understood  as  limiting  the  main  enactment 
m  the  clause ;  and  therefore  here  it  limits  the  power  of  the  Recorder 
as  a  judge  of  quarter  sessions.  Mr.  Prideaux  says  that  it  limits  only 
the  authority  which  he  has  as  a  justice  of  the  peace,  under  sect.  108. 
If  so,  it  is  most  extraordinary  that  we  do  not  find  it  at  the  end  of  sect. 
103  instead  of  sect.  105.  Taking  the  clause  and  the  proviso  together, 
and  considering  also  the  authority  of  Regina  v»  Deane,  I  feel  no 
doabt  on  the  point. 

EsLB,  J. — We  have  to  construe  the  105th  section.  The  earlier  part 
of  it  gives  the  Recorder  all  the  power  of  an  ordinary  Court  of  Quarter 
Sessions.  That  would  include  the  power  to  hear  appeals.  Then  we 
are  to  see  whether  this  appeal  is  excepted.  The  proviso  says  that  the 
Recorder  shall  in  no  case  grant  licenses.  The  ^argument  is  that  ri^Mo 
he  may  hear  an  appeal  against  a  refusal  to  grant  them,  but  can-  ^ 
not  give  redress.  If  the  hearing  the  appeal  involves  the  power  of 
giving  redress,  the  jurisdiction  is  impliedly  taken  away.  As  far  as  the 
presnmable  reason  of  the  enactment  goes,  it  is  well  put  by  my  Lord. 
The  jnstices  have  a  local  knowledge :  the  Recorder  comes  from  a  dis- 
tance and  hears  nothing  but  what  passes  in  Court,  and  might,  for  what 
he  knew,  conceive  that  he  was  doing  justice  by  reversing  a  refusal  of  a 
license  to  a  most  disreputable  person.  Mr.  Prideaux  has  shown  won- 
derfal  industry  and  acuteness  in  bringing  before  us  other  provisions  in 
this  and  other  statutes :  but,  after  giving  the  utmost  attention  to  his 
argument,  and  trying  to  reconcile  them,  I  do  not  think  it  a  cogent 
course  of  reasoning.  We  must  look  at  the  words  of  the  enactment ; 
and,  when  we  see  besides  that  the  obvious  construction  is  that  which 
Beems  most  conducive  to  the  public  good,  we  must  adhere  to  that  con- 
struction. 

(No  fourth  Judge  was  present.)  Rule  discharged. 
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♦0711  ♦WILLIAM  SAMUEL  MIICE  HUGHES,  JAMES  WITTIT 
"'^J      LYON  and  KEITH  BARNES,  and  ANTHONY  MORRIS 
STOKER    V.  BENJAMIN    LUMLEY    a&d  WILLIAM   FISE 
Nov.  24. 

Lud  of  L.  faftTidg  been  dellrered  to  H.  npoa  elegit,  H.  brovgbt  ^e^laeiil  agilBtt  L^  It  ap- 
pe«red  al  the  trial  that  the  elegit  had  iiroed  upon  a  jadgment  entered  np  nnder  a  wamDt  of 
attorney  given  (before  itat  17  k  18  Viet.  e.  00)  by  L.  to  H,  to  feeore  (ae  appeared  Vf  the 
defeasance)  rams  to  beeome  payable  on  bills  of  ezehaage  having  iesa  than  twehre'Beethi  to 
'ran,  which  were  given  upon  a  loan  at  vsnrioBt  interest  It  being  olijeeted  that»  mha  u 
regarded  the  land,  the  proviso  in  stat.  3  A  8  Vict.  c.  87,  s.  1,  took  the  facts  ovt  of  the  pr&tac* 
tion  of  the  Act,  as  being  a  secority  open  land,  and  therefore  the  execntioa  was  had  as  bong 
founded  on  an  nsarions  eontraet : 

Beld  tha^  sapposing  the  jadgment  or  ezeention  bad  (as  to  which,  qu9rt\  the  objcetieB  eoeld 
not  be  taken  in  this  action,  bat  that  the  proper  coarse  woold  have  been  to  move  te  Mt  ibi 
jadgment  or  ezeention  aside. 

6*  had  recovered  a  jadgment  against  L.,  which  be  bad  registered  in  the  Comnion  Flees  ladff 
Stat  1  A  2  Viet  e.  110,  s.  10.  Afkennads  H.  registered  his  jadgment  in  the  Common  Plesi; 
and,  the  land  being  in  Middleeez,  he  registered  St  also  in  Middlesez  imder  stat  7  Ann.  c.  2^ 
I.  18.    Afterwards  S.  registered  Us  jadgment  is  MiddlCMZ. 

^|Bld,  that  H.'s  jadgment  had  priority  before  S/s  judgment 

•  Ejtectmbnt  on  the  claims :  first,  of  Hughes ;  secondlj,  of  Ljon  tod 
Barnes ;  thirdly,  of  Storer :  to  reoorer  possession  of  Her  Majeot j*8 
Theatre  in  Middlesex.  By  the  writ,  the  plainiifi  claimed  to  have  been 
entitled,  some  one  of  them  or  more,  on  and  since  27th  January^  1853. 

On  the  trial,  before  Brie,  J:,  at  the  Middlesex  sittings  in  Micbaelmts 
Term,  1853,  a  verdict  was  foond  for  the  plaintiff  Hughes,  subject  to  s 
special  case,  for  the  purpose  of  determining  whether  the  verdict  ought 
to  stand  for  the  plaintiff  Hughes,  or  ought  to  be  entered  for  the  otber 
plaintiffs,  or  any  and  which  of  them,  or  whether  the  verdict  ought  to 
be  entered  for  the  defendants*  The  case,  so  far  as  regards  the  decisioa 
of  the  Court  on  the  legal  questions,  was  as  follows. 

The  theatre  is  situate  in  Middlesex,  and  was,  by  an  indenture  of 
lease  dated  10th  July,  1845,  demised  to  defendant  Lumley  for  long 
terms  of  years  not  yet  expired,  but  subject  to  the  payment  of  annstl 
*2751  ^^^^  ^^  *16692.  6t.  and  8652.  8s«,  and  to  the  performanee  of 
-'  certain  covenants  contained  in  the  lease  and,  amongst  others,  s 
covenant  to  insure  the  dieatre  against  fire.  In  the  lease  is  contained 
ft  proviso  for  re-entry  on  non-payment  of  the  rents  or  non-obserrance 
of  the  covenants. 

In  1852,  the  plaintiffs  severally  recovered  judgments  against  defend* 
ant  Lumley,  which  were  duly  registered  at  the  office  for  registrations 
for  the  county  of  Middlesex,  according  to  stat^  7  Ann*  c.  20,  and,  in 
the  Court  <^  Common  Pleas,  with  the  senior  Master  of  that  Coarti 
according  to  stat.  1  &  2  Vict.  c.  110. 

On  these  judgments,  writs  of  elegit  were  afterwards  issued andiodg^ 
with  the  sheriff  of  Middlesex ;  the  inquisitions  on  which  were  all  taken 
on  the  same  day,  26th  January,  1858.  The  writs  and  inquisitions  were 
returned  by  the  sheriff;  and  the  rolls  were  carried  in  and  completed. 
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The  foUowiBg  table  shows  the  amounts  .for  nhich  the.  said  judgmeots; 
were  obtained;  also  the  dates  of  the  judgments,  and  of  their  b^ing 
registered  in  Middlesex  and  in  the  Oourt  of  Oommon  Pleas ;  also  the 
dates  of  the  writs  of  elegit  being  lodged  .with  the -sheriff  of  Middlesex* 


■•v^T* 


KiBMOrtlli 

liMatffllL 

ITaaiMof 
tfaaObosta. 

AaoQBtor 

UMjadc. 

aMnla. 

tbejndr 
mtmtm. 

William  Someel 
FtioeHaglies. 

Qneen'a 
Beneh. 

• 

£     «.    d. 
1148  10    0 

1852. 
Aog.  10. 

Jamm  WitOt, 
Ljoo  aad 

Qaeen-'s 
Beoeh. 

2M8S    00 

1852. 
Dee.  18. 

AftthoBj  Merrif 
Stonr. 

Bxdieqner. 

2588    8  0 

1852. 
Jal722(a) 

D^tmofthemsle- 

tratlon  in  Middle- 

MK  acooidltg  to 

■tat  7  Ann.  e.  20. 


1852. 
Aagoat  11. 


1852. 
Deeember  SO. 

1853. 
Janoary  4. 


n^T- 


Da^  of  tba  n«i«- 
timtioa  In  Oommon 
Ptnaaaopordiiigto 
iUtlA2Ticte.fl( 


1852. 
August  10. 


1852.. 
Deeember  18. 

1852. 
Jaly  22. 


nateaon 

which  the 

alagltfware 

lodged. 


1852. 
Nov.  8. 


1852. 
Deo.  80. 

1853. 
Jan.  22. 


I  *w 


*From  copies  of  entries,  attached  to  and  forming  part  of  the  r^oift 
ose,  it  appeared  that  to  the  elegit  on  the  judgment  of  August  ^ 
10th,  1852,  obtained  by  plaintiff  Hughes,  the  sheriff  returned  an  inqui- 
Bition,  taken  26th  January,  1853»  finding  that  defendant  Lumley,  on . 
the  day  on  which  judgment  was  given  and  on  the  day  of  taking  the. 
inquisition,  was  repossessed,  as  of  his  own  lands  and  tenements,  of  car- 
tain  land  or  ground,  and  a  certain  messuage  built"  [thereon],  <<  called 
or  knowa  by  the  name  of  Her  Majesty's  Theatre,  ana  of  certain  build- 
ings connected  therewith,"  situate,. &c.,  for  Cfer.tain  terms  of  years  yet 
unexpired,  granted  to  him  by  a  lease  of  10th  July,  1845  (which  was  set 
oat  in  the  inquisition),  of  the  annual  value  of  8000Z. :  «<  which  said, 
Isnd  or  ground,  mesaoage,  and  buildings,  I,"  <«  sheriff  as  aforesaid,  on, 
the  day  of  taking  this  inquisition,  have  caused  to  be  delivered  to  the. 
Bsid  William  Samuel  Price  Hughes,  in  the  said  writ  named,  by  reasonable 
price  and  extent  aforesud,  as  and  by  the  said  writ  I  am  commanded :, 
to  hold  the  said  lands  and  tenements,  according  to  the  nature  and  tenure, 
thereof^,  to  him  and  his  assigns  until  the  debt  and  damages  in  the  said 
writ  mentioned,  together  with  interest  as  in  the  said  writ  mentioned^. 
shall  have  been  levied." 

To  the  elegit  on  the  judgment  of  December  18tfa,  1852,  obtained  by 
plaintiffs  Lyon  and  Barnes,  the  sheriff  returned  an  inquisition^  taken. 
26th  January,  1853,  finding  the  possession  of  Lumley,  and  the  value,, 
88  in  the  previous  inquisition :  <<  which  said  lands  and  tenements  I,  the 
said  sheriff,  am  not  able  to  deliver  to  James  Wittit  Lyon  and  Keith 
Barnes,  in  the  said  writ  named,  because  I  have  already  delivered  tbo , 
said  lands  and  tenements  to  one  William  Samuel  Price  Hughes,  tender , 
uid  by  virtue  of  acotber  writ  of  elegit  to  me  directed  and  *deli-  r^nn^ 
vered  on  the  8d  day  of  November,  a.  d.  1852,  and  before  the  ^ 

(a)  July  21s^  acoordinf^.to  UMeony  oCUie  leU.aAw.iiMiliQBfd. 
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delivery  to  me  of  the  said  writ  at  the  suit  of  the  said  J.  W.  Lyon  and 
E.  Barnes." 

To  the  elegit  on  the  judgment  of  21st  July,  1852,  obtained  by  plam- 
tiff  Storer,  the  sheriff  returned  an  inquisition,  taken  26th  January, 
1858,  finding  the  possession  of  Lumley,  and  the  value,  as  in  the  pre- 
vious inquisitions :  <«  which  said  lands  and  tenements  I,  the  said  sheriff^ 
have  caused  to  be  delivered  to  Anthony  Morris  Storer,  in  the  said  writ 
named,  by  reasonable  price  and  extent  aforesaid,  as  by  the  said  writ  I 
am  commanded ;  subject,  nevertheless,  to  the  estate,  term,  and  interest 
therein  of  one  William  Samuel  Price  Hughes,  to  whom  also  I  have,  on 
the  same  day,  delivered  the  same  lands  and  tenements,  under  and  hj 
virtue  of  another  writ  of  elegit  at  the  suit  of  the  said  W.  S.  P.  Hughes 
to  me  directed,  and  delivered  on  the  8d  day  of  November,  1852,  and 
before  the  delivery  to  me  of  the  writ  which  is  hereunto  annexed;  and 
also  subject  to  the  estate,  term,  and  interest  therein  of  one  Thomas      ;i 
Hart,  to  whom  also  I  have,  on  the  same  day,  delivered  the  same  lands      i 
and  tenements  under  and  by  virtue  of  another  writ  of  elegit  at  the  suit      ■ 
of  the  said  Thomas  Hart,  to  me,  the  said  sheriff,  directed,  and  delivered 
on  the  8th  day  of  November,  a.  d.  1852,  and  before  the  delivery  to  me 
of  the  writ  which  is  hereunto  annexed ;  and  also  subject  to  the  estate, 
term,  and  interest  therein  of  one  Raffaelle  Ferlotti,  to  whom  also  I  have,      -i^ 
on  the  same  day,  delivered  the  same  lands  and  tenements  under  and  hj 
virtue  of  another  writ  of  elegit  at  the  suit  of  the  said  R.  Ferlotti,  to      I'l 
me,  the  said  sheriff,  directed,  and  delivered  on  the  8th  day  of  Novem- 

*9791  ^^^'  ^"  ^*  ^^^^9  ^^^  before  the  ^delivery  to  me  of  the  said  writ      i, 

^  which  is  hereunto  annexed ;  and  also  subject  to  the  estate,  term, 
and  interest  therein  of  James  Wittit  Lyon  and  Keith  Barnes,  to  whom 
also  I  have,  on  the  same  day,  delivered  (a)  the  same  lands  and  tenements,  -i 
under  and  by  virtue  of  another  writ  of  elegit  at  the  suit  of  the  said 
James  Wittit  Lyon  and  Keith  Barnes,  to  me,  the  said  sheriff,  directed, 
and  delivered  on  the  8d(5)  of  December,  a.  d.  1852,  before  the  delivery 
to  me  of  the  said  writ  which  is  hereunto  annexed ;  and  also  subject  to 
the  estate,  term,  and  interest  therein  of  one  William  Samuel  Price 
Hughes,  to  whom  also  I  have,  on  the  same  day,  delivered  the  same 
lands  and  tenements  under  and  by  virtue  of  another  writ  of  elegit  at 
the  suit  of  the  said  W.  S.  P.  Hughes  to  me,  the  said  sheriff,  directed, 
and  delivered  on  the  6th  day  of  January,  A.  d.  1858,  and  before  the 
delivery  to  me  of  the  said  writ  which  is  hereunto  annexed ;  and  also 
subject  to  the  estate,  term,  and  interest  therein  of  one  William  Samuel 
Price  Hughes,  to  whom  also  I  have,  on  the  same  day,  delivered  the 
same  lands  and  tenements,  under  and  by  virtue  of  another  writ  of  elegit 
at  the  suit  of  the  said  W.  S.  P.  Hughes  to  me,  the  said  sheriff,  directed, 
and  delivered  on  the  22d  day  of  January,  a.  d.  1858,  and  before  tba 

(a)  Slo.    Bat  Me  tha  return  to  this  elegit^  Ante,  p.  276. 
{h}  Sio,  appwent!/  a  niitnke  tat  SOth. 
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delivery  to  me  of  the  Sftid  writ  which  is  hereunto  annexed :  To  hold 
the  same  lands  and  tenements  subject  to,  and  after  satisfaction  of,  the 
said  respectiTe  judgments  and  executions  aforesaid,  unto  the  said  An- 
thony Morris  Storer,  and  his  assigns,  according  to  the  nature  and  tenure 
thereof,  and  according  to  the  form  of  the  statutes  in  such  case  made 
and  *proYided,  until  the  moneys  in  the  said  writ  mentioned,  r^nyq 
together  with  interest,  as  therein  also  mentioned,  shall  be  thereof  '- 
leTied,  as  by  the  said  writ  is  commanded." 

The  following  table  shows  the  dates  of  the  several  judgments  against 
Lnmley,  referred  to  in  the  sheriff's  return  to  the  writ  of  elegit  on 
Storer's  judgment,  other  than  the  judgments  already  mentioned,  and 
the  dates  of  the  several  writs  of  elegit  thereon  being  issued  and  lodged 
▼ith  the  sheriff  of  Middlesex ;  inquisitions  on  the  several  writs  were 
also  taken  on  26th  January.  The  judgments  in  this  table  were  found 
bj  defendant. 


ynMorpUattft. 

Vanmot 
Oointf. 

Amount  of 
Jndgmanti. 

natMof 
iadgnMoto 

ThoaaiHart 

Commoii 
PleM. 

£     i.   dL 
2178    4    2 

1861 

Aog.  31. 

BifiMitoVow 

lottL 

Ditto. 

701  11  4 

1861 
Sopt  17. 

PriooHoghei. 

Qnooii'i 
Benoh. 

12003  10  0 

1861 
Oot7. 

8tM. 

Bzoheqii«r. 

2809    1  2 

1851 
Nor.  4. 

DfttM  of  ragbtrAtloo 

InMUdlMeSt 

Bcoording  to  lUt  7 

Ann.  c  SO. 


1863. 
6th  Januarj. 


1863. 
Oth  JMiiiarj. 

1861 
12Ui  Ootober. 

1861 
6Ui  NoTOmber. 


DntM  of  rssbtration 

In  Oommon  P1«m 

Moordlng  to  «tat  1 

A  2  Viet,  a  110. 


1861 
3d  Septomber. 


1861 
ISth  September. 

1861 
7th  Ootober. 

1861 
4th  NoTombor. 


DfttMon 

which  •kgiti 

lodged. 


1861 
Not.  8. 


1861 
Not.  8. 

1863. 
JnniiAry  6. 

1863. 
Janiiai721 


The  following  facts  appeared  in  evidence  with  respect  to  the  judg* 
Bent  and  execution  of  Hughes. 

On  2d  June,  1852,  it  was  agreed  between  Hughes  and  Lumley  that 
Haghes  should  lend  to  Lumley  10002.,  which,  with  interest  thereon, 
together  with  certain  professional  charges  due  to  Hughes  from  Lumley, 
should  be  secured  to  Hughes  by  eighteen  bills  of  exchange  for  1140/. 
Accordingly,  on  the  said  2d  June,  1852,  the  money  was  lent  and  the 
bills  were  given :  the  same  sum  was  afterwards  secured  to  Hughes  by  a 
warrant  of 'attorney. 

*A  copy  of  the  warrant  and  defeasance  accompanied  and  r^ooA 
formed  part  of  the  case.  Both  were  dated  25th  June,  1852.  *- 
The  warrant  of  attorney  was  to  confess  judgment  in  this  Court  for 
20001.  The  defeasance  was  as  follows.  <<  Memorandum.  That  the 
withm  warrant  of  attorney  is  given  to  secure  the  payment  by  the  within- 
named  Benjamin  Lumley,  to  the  within-named  William  Samuel  Prioe 
Hughes,  of  the  sum  of  11402.  at  the  times  hereinafter  mentioned, 
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wbiob  is^aUo  seoored  by.  c^rtaia  bills,  of  excha^Okge,  dated  respectiT^y 
tbe  7^b  and  17jth  days  of  Jane  ins^nt^  djrs.Yrja,;by  Dr..  JQsepb  Bacber 
upon,  and  accepted  by,  tbe  said  B.  Liunley,  apd  jv»yabi#  ^to  .tb^  said  W. 
S^  P.  Hngbes  at  tbe  times  and  for  tbe  spiQB  heFeiniifter  m^ntionied^ 
namely:"  eighteen  sums  were  tben  inentione^)  payable  at  dMTfrent^ays^ 
of  wblcb  tbe  first  was  30tb  July,  and  tbe  li^^  i^a^  8lb  October,  tben 
following;  tbe  wbole  amounting  to  1140|L  mA|i4  it  is.be^reby  speed 
tbat  no  judgment,  action,  execution,  oi;  otber:  pj:ooesa  cr  proceeding, 
sball  be  commenced,  sued  out,  or,  prosecuted  aga^ststtbe,  said  B.  Lumley, 
bis  beirs,  executors,  or  administrators,  or  against  bis^  ber,  or  tbeir  la^i^s,. 
goods,  or  cbattels^  until  default  be  made  inp^ymi^nt  of  tbe  abore-men- 
tloned  bills,  of  excbange,  or  any  or  eitl^r  Qf .  them,  and  tben  for  tbe 
wbole  amount; of.  tbe  said  sum  of  11402.>  or  sQ.mucb.tbereof  as  sball 
be  tben  unpaid  of  the  said  bills  of  e^ch^ii^je,  u^tyritbstanding  the^ 
periods  for  tbe  payment  of  any  one  or  more  of  the  said  bills. c^  excha^ 
shall  not  have  arriyed."  The  remaining  part  of  tbe  defeasance  is  not 
material.  i 

It  is  admitted,  for  tbe  purposes  of  this  cas^,  that  tbe  agreement         j 
between  the  parties  was  for  a  loan  of  money  at  more  than  5  per  cent* 
per  annum,  after  allowing  tbe  professional  charges  due  to  Hngbes. 

*0n  this  warrant  of  attorney  the  above  first-mentioned  jadg- 
ment  of  Haghes  was  signed  on  lOtb  August,  1852,  none  of  tbe 
bills  of  excbange  which  fell  due  prior  to  tbat  day  having  been  paid^  i 

On  22d  March,  1858,  an  agreement  wa^  made  between  Hngbes  and 
Frederick  Gye:  whereby  it  was  agreed  that  Hngbes  should,  to  the. 
extent  of  his  interest  as  tenant  by  elegit  or  elegit  creditor  of  or  upon 
the  theatre,  and  as  and  from  the  81st  March  tben  instant,  demise  to 
Gye  the  theatre  for  such  a  period  during  which  tbe  interest  of  Hngbea 
as  tenant  by  elegit  or  elegit  creditor,  and  the  aforesaid  lease  of  the 
theatre  dat^  Jnly  10th,  1845,  should:  continue,  except  the  last,  tien 
days ;  but  that  such  demise  should  be  made.only  on  certain  conditionSi 
and  subject  to  certain  terms  thereinafter  expressed.  That,  on .  or  befiiire 
tbe  Slst  March  then  instant,  Gye  should  pay  Hughes  50002.,  being  Uie. 
amount  of  tbe  first  year's  rent  to  be  paid  in  respect  of  the  premisj^to. 
be  demised.  That,  on  that  payment  being  made,  oa  pr  before  th^  said 
Slst  March  (as.to  which  payment  timf»  was  declared  to  be  of  the  essence, 
of  the  contract),  a  lease,  and  oonnterpart  were,  to  be  executed  of  the. 
said  theatre,  subject  to  certain  exceptions,  and  subject  to  the  payment, 
performance,  and  observance  by  Gye. of  the. covenants  and  Qbligations 
of  the  said  lease  of  10th  Jnly,  184$,  on  the  lessee's  part^  except  SS;  to. 
the  said  reserved  rents  of  15692.  6s«  and  8652.  8$, :  the.  rent  to  be 
reserved  waa  to  be  50002.  per  annum,  payable  by  way  of  forehand  rent 
on  Slst.of  March  in  each  yeiur,  during  which,  qr  part  of  which,  the  deipise 
should  continue.  That  Hngbes  waa  not,  by  spidi  deffiift$.  qjp,  i^epfis^ 
tp  eovqnant  fiuc  the  qoj^t  enjoyment  fd tbQ premises, ezoe^t  oply.tQtihA 


4  ELLIS  &  BLACKBURN.    Q.  B.  281 

extent,  and  daring  the  time,  and  in  the  manner,  daring  *and  in  r^oco 
irhich,  respectively,  his  interest  as  such  tenant  by  elegit  or  elegit  '- 
creditor  might  legally  and  equitably  confer  a  right  to  sach  enjoyment. 
By  the  said  agreement  it  was  also  provided  that,  in  the  event  of  the 
said  50002.  being  paid  npon  or  before  the  81st  of  March  then  instant, 
and  of  the  due  execution  by  Crye  of  the  intended  lease,  Haghes  would 
authorize  him  to  take  possession  of  the  theatre. 

The  said  sum  of  50002.  was  paid  by  6ye  to  Hughes  on  the  Slst 
March,  1858 ;  but  no  lease  has  been  executed  of  the  theatre  or  any  part 
thereof,  either  by  Hughes  or  Gye ;  and  nothing  further  has  been  done 
on  the  said  agreement  of  22d  March,  1858,  except  the  payment  of  the 
said  sum  of  50002.  And  Lumley  has  ever  since  retained  possession  of 
the  theatre,  without  any  consent  of  Hughes  or  Oye,  or  any  one  else. 

6ye  has  claimed,  and  claims,  from  Hughes  a  return  of  the  50002., 
and  to  hold  Hughes  liable  for  breach  of  the  said  agreement,  but  has 
commenced  no  legal  proceedings  for  that  purpose. 

Since  the  writs  of  elegit  were  executed,  Hughes  has  paid  the  rents 
of  15692.  6».,  and  3652.  8«.,  and  has  also  kept  on  foot  the  fire  insurance 
required  to  be  kept  on  foot  by  the  lease  of  10th  July,  1845.  For  this 
purpose  he  had  disbursed,  when  this  action  was  commenced,  80002.  and 
upwards.  It  is  admitted  that  the  sums  he  has  so  paid  for  the  said 
rents,  and  for  keeping  up  the  said  insurance,  together  with  the  amount 
recoverable  under  the  judgment  first  mentioned  in  the  table,  falls  short 
of  50002.  But,  if  the  expenses  of  the  writ  of  elegit  and  the  accruing 
rent  of  the  theatre  be  taken  into  consideration,  he  will  have  in  his 
hands  no  balance  of  the  said  sum  of  50002. 

*The  questions  for  the  opinion  of  the  Court  are :  r*288 

1.  Whether,  under  the  circumstances  aforesaid,  the  said  W.  ^ 

S.  P.  Hughes  is  entitled  to  retain  the  verdict  so  found  for  him,  and  to 
enter  up  judgment  thereon.     Or,  if  not, 

2.  Whether  the  other  plaintiffs,  or  any  and  which  of  them,  were  and 
are  entitled  to  have  the  verdict  entered  for  them  or  him,  and  to  enter 
up  judgment  thereon.     Or,  if  not, 

8.  Whether  the  defendant  is  entitled  to  have  the  verdict  entered  for 
him. 

It  is  agreed  that  the  verdict  and  judgment  shall  be  entered  as  the 
Court  shall  direct. 

The  case  was  argued  on  an  earlier  day  in  this  term,  (a) 

Bramwell,  for  the  plaintiffs.-^The  plaintiff  Hughes  is  prim&  facie 
entitled  to  the  verdict,  on  the  possession  given  to  him  under  the  elegit. 
Different  answers  are  suggested.  First :  it  is  said  that  the  bargain  be- 
tween him  and  the  defendant  Lumley,  in  which  the  warrant  of  attor- 
ney, judgment  and  elegit  originated,  is  usurious,  and  vitiates  the  whole 

(a)  Korember  17Ul    Before  Lord  CampbeU^  C.  J.,  Coleridge,  Wigbtmui,  ud  Erie,  Ji.    Erl«» 
J.,  left  ihh  CotA  ddrfngth^'reply. 
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proceeding,  or  that  at  any  rate  it  avoids  the  elegit  so  far  as  relates  to 
the  realtj.  All  the  bills  mentioned  in  the  defeasance  appear  to  haye 
had  less  than  twelve  months  to  run ;  they  woald  therefore  not  be  in 
themselves  void  as  usorions.  Stat.  2  &  8  Vict.  c.  87,  s.  l,(a)  protects 
from  avoidance  by  reason  of  usury  all  bills  not  having  more  than  twel?e 
months  to  run.  But  then  it  will  be  said  that  the  case  is  within  the  pro- 
*^M1  ^^^^  ^^  ^^^^  section :  «<  that  nothing  herein  ^contained  shall  ex- 

->  tend  to  the  loan  or  forbearance  of  any  money  upon  security  of 
any  lands,  tenements,  or  hereditaments,  or  any  estate  or  interest  there- 
in." That  proviso  would  not  affect  bills  not  having  more  than  three 
months  to  run,  the  exemption  in  stat.  8  &  4  W.  4,  c.  98,  s.  7,  being 
unrepealed ;  Nixon  v.  Phillips,  7  Exch.  ISS.f  But  there  is  here  no 
security  at  all  upon  land,  within  the  sense  of  the  proviso.  It  will  be 
contended  that  the  warrant  of  attorney,  inasmuch  as  it  enabled  the 
party  taking  it  to  obtain  a  judgment  binding  the  land,  is  a  security  on 
land.  Even  if  it  were  so,  the  bills  of  exchange  would  not  become  void 
by  such  security  being,  as  here,  afterwards  taken :  it  would  not  be  the 
case  of  a  loan  «<upon"  security  of  any  land,  &c.  Doe  dem.  EEaugh- 
ton  V.  King,  11  M.  &  W.  838, f  is  in  point.  But  the  warrant  of  attor- 
ney, even  if  given  at  the  time  of  the  loan,  is  no  such  security ;  Lane 
V.  Horlock,  4  D.  &  L.  408.  A  similar  objection,  if  good,  might  indeed 
be  urged  against  every  bill  of  exchange,  since  that  might  ultimately 
be  enforced  by  a  judgment,  on  which  an  elegit  might  issue.  It  is  sup- 
posed that  Lane  v,  Horlock  is  overruled  by  a  decision  of  Kindersley, 
v.  C,  in  a  later  cause  between  the  same  parties ;  Lane  v.  Horlock,  1 
Drewr.  587.  Supposing  the  two  decisions  to  be  irreconcilable,  the 
later  decisi6n  is  not  hostile  to  the  plaintiff  Hughes ;  for  the  Yice- 
Ghancellor  says  that  the  judgment  would  not  be  impeachable  if,  at  the 
time  of  the  loan,  a  warrant  of  attorney  had  been  required,  simply  and 
without  reference  to  the  landed  estates ;  which  is  the  present  case.  It 
is  to  be  observed,  moreover,  that  he  held  that  only  the  security  against 
t.oQK'}  ^^^  ^^^^  ^^  avoided,  and  that  the  judgment  might  be  ^enforced 

^  as  against  personalty ;  he  would  therefore  have  held  this  elegit 
valid  as  against  personalty.  But  the  distinction  cannot  be  supported : 
the  contract,  if  stat.  2  &  8  Vict.  c.  87,  s.  1,  be  inapplicable  in  conse- 
quence of  the  proviso,  is  totally  bad  under  2  stat.  12  Ann.  c.  16,  s.  1. 
But,  further,  the  question  of  usury  cannot  be  raised  at  this  stage. 
Judgment  has  been  recovered,  execution  issued,  the  land  delivered; 
and  the  ejectment  is  now  brought  upon  the  possession  under  the  elegit. 
In  such  an  action  the  propriety  of  the  original  judgment  cannot  be  im- 
peached. The  remedy,  if  there  was  one,  would  have  been  to  apply  to 
set  aside  the  judgment,  or,  perhaps,  to  set  aside  the  execution  so  far  as 
it  affects  land.  Again,  as  the  loan  on  the  bills  is  quite  independent  of 
the  warrant  of  attorney,  and  the  latter  is  only  a  collateral  security  for 

(a)  Contiiiiiod  by  leTenl  itetatei.    Sm  now  itot  17  k  18  Viet  e.  90. 
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the  loftD,  it  woald  be  good,  independentlj  of  the  statates.  protecting  the 
bill  tr«isactioQ ;  for,  if  a  mortgage  bad  been  given  instead  of  a  war* 
rtnt  of  attorney,  the  ejectment  might  have  been  maintained  for  the 
laad  80  mortgaged ;  Doe  dem.  Hanghton  v.  King.  Secondly,  it  will 
be  said  that  the  transaction  between  Hughes  and  Gye  has  satisfied  th^ 
jadgment.  Bat,  on  the  facts,  it  does  not  appear  that  the  profits  of  the 
(and  ha?e  satisfied  the  amount  of  the  judgment.  Gye  cannot  be  said 
to  have  paid  from  the  profits  of  the  land ;  for  he  has  never  had  posses- 
sioQ.  The  satisfaction,  to  entitle  the  defendant  to  resist  the  elegit  at 
thU  stage  of  the  proceedings,  most  be  a  satisfaction  upon  the  record, 
or  by  the  annual  rent.  <<  After  the  debt  satisfied  upon  record,  or  by 
the  annual  rent,  at  which  the  extent  is  made,  the  defendant  may  enter ;" 
*Com.  Dig.  SxectUianf  (0  14).  <<  But  if  the  debt  be  satisfied  by  r^^g^aa 
a  casual  profit,  he  ought  to  have  a  scire  facias  before  entry."  ^ 
lb.  A.  It  will  farther  be  contended  that  Storer's  execution  ought  to 
have  priority  before  Hughes's,  his  judgment  being  first  registered  in  the 
Common  Pleas.  But  Hughes's  judgment  was  first  registered  in  Mid* 
dlesex,  which  gives  it  priority;  Westbrook  v.  Blythe,  S  E.  &  B.  737 
(K  C.  L.  R.  vol.  77). 

Next,  if  Hughes's  claim  fails,  the  claim  of  Lyon  and  Barnes  is  good. 
It  will  be  said  that  they  cannot  recover,  because,  by  the  sheriff's  return 
to  their  elegit,  it  appears  that  he  has  not  delivered  the  land  to  them. 
Bat  no  delivery  was  necessary  to  entitle  them  to  recover.  Actual  de- 
livery is  not  to  be  given ;  delivery  in  law  is  all  that  the  sheriff  can 
give.  Before  stat.  1  &  2  Vict.  c.  110,  the  sheriff  had  to  do  something; 
for  it  was  necessary  that  he  should  set  out  the  moiety  by  metes  and 
bounds.  But  now,  by  sect.  11  of  that  statute,  all  the  land  may  be  taken 
by  elegit :  the  sheriff  therefore  has  only  to  see  that  the  land  is  found 
by  the  inquisition  which  he  returns.  It  is  true  that  the  section  uses 
the  words  <<  to  make  and  deliver  execution  unto  the  party  in  that  be- 
half suing  of  all  such  lands,"  &c. :  but  nothing  is  or  can  be  done  beyond 
the  return  of  the  inquisition  by  the  sheriff.  The  right  of  these  plain- 
tiffs to  the  possession  cannot  be  suspended  by  the  fact  that  the  sheriff 
has,  by  his  return,  professed  to  postpone  it  to  the  right  of  a  party  who, 
on  the  present  supposition,  has  no  right.  As  between  these  plaintiffs 
and  Storer,  their  judgment,  being  registered  in  Middlesex  before  that 
of  Storer,  has  priority  over  it ;  Westbrook  v.  Blythe,  before  cited. 

*If  the  claim  of  Hughes,  and  of  Lyon  and  Barnes,  be  both  r^e^ofj 
bad,  the  plaintiffs  must  have  judgment  on  the  claim  of  Storer.  ^ 
The  judgments  obtained  by  Hart  and  Ferlotti,  as  they  appear  in  the 
sheriff's  return,  cannot  affect  the  case.  Nothing  appears  to  have  been 
done  upon  them  beyond  the  delivery  of  the  writ  to  the  sheriff.  Besides, 
Lumley  cannot  take  advantage  of  them. 

HoggtM^  contriL — ^As  to  Hughes's  title.    The  language  of  the  de- 
feasance shows  that  the  warrant  of  attorney  was  executed  with  imme- 
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diate  reference  to  the  nsurioos  loan.  In  James  v.  Rice,  1  Kay,  231,  a 
promissorj  note  was  given  for  a  loan  with  usurious  interest;  and  title- 
deeds  of  land  were  deposited  as  a  further  securit j :  and  it  was  held 
that  the  promissory  note  was  good,  hut  the  deposit  invalid.  [Wight- 
man,  J. — After  such  an  equitable  mortgage,  the  debtor  lost  the  power 
of  disposing  of  his  land :  what  was  there  to  hinder  Luraley,  imme- 
diately after  executing  the  warrant  of  attorney,  from  conveying  away 
his  interest  in  the  land?]  It  is  not  aceorate  to  say  that  the  warrant 
of  attorney  was  given  for  a  debt  already  contracted :  when  it  was  given, 
none  of  the  money  had  become  payable ;  there  was  no  present  debt 
The  warrant  of  attorney  was  therefore  extortionate.  It  is  not  neces- 
sary to  inquire  what  would  have  been  the  result  if  the  money  had  been 
due  at  the  time  when  the  warrant  was  given.  As  the  facts  are,  tbe 
giving  it  was  part  of  the  usurious  contract.  [Erle,  J. — We  find  no 
pre-existing  contract  for  the  warrant  of  attorney :  there  is  no  fresh 
contract  for  forbearance.]  The  Court  cannot  uphold  this  elegit  withont 
overruling  the  opinion  of  Kindersley,  Y.  C,  in  Lane  v.  Horlock,  1 
*^RRl  Drewr.  587.     The  doctrine  laid  down  ^n  that  case  establishes 

-^  that  the  judgment  is  good,  but  that  execution  against  the  land  is 
invalid.  [Lord  Campbell,  C.  J.-^If  the  proviso  really  be  applicable, 
the  case  seems  to  be  left  to  the  old  law ;  and  then  the  judgment  will  be 
simply  void :  how  can  it  be  void  partially  ?]  It  is  not  too  late  to  take 
the  objection :  the  writ  does  not  purge  the  usury.  If  the  elegit  was 
bad,  the  objection  may  be  taken  on  an  ejectment  brought  upon  the 
elegit ;  Fenny  v.  Durant,  1  B.  &  Aid.  40,  where  the  objection  was  that 
the  sheriff  had  not  set  out  the  moiety  by  metes  and  bounds.  [Wioii- 
MAN,  J. — That  was  a  case  of  a  bad  execution :  the  writ  was  not  a 
nullity.]  Here  the  judgment  is  not  a  nullity ;  nor  is  the  writ  so,  except 
as  far  as  regards  the  land :  and  that  furnishes  an  answer  to  the  sugges- 
tion that  the  proper  course  was  to  set  aside  the  judgment  or  writ :  tbt 
could  not  be  done,  both  being  good  so  far  as  respects  the  goods  and 
chattels.  Then,  further,  the  payment  furnishes  an  answer  to  the  action. 
Hughes  was  tenant  by  elegit  only  so  long  as  the  judgment  was  unsatis- 
fied. In  2  Inst.  680,  it  is  said :  «<  Although  the  conusee  have  received 
the  whole  debt  by  execution  upon  the  statute  merchant,  statute  staple, 
or  recognisance  in  the  nature  of  a  statute  staple,  yet  cannot  the  conusor 
enter ;  for  he  must  hold  the  land  until  he  be  satisfied,  not  only  of  his 
debt,  but  of  his  costs,  damages,  labours,  and  expenses :  otherwise  it  is 
in  case  of  elegit,  as  hath  been  said,  for  there  after  the  debt  satined,  ! 
the  conusor  may  enter ;  for  tenant  by  elegit  holdeth  the  land  but  until 
the  debt  be  satisfied."  Now  here,  under  the  agreement,  Hughes  was  i 
bound  to  appropriate  the  50002^  as  a  payment  out  of  the  profits,  and 
would  have  to  account  for  any  surplus  of  profits  above  the  amount  for 
*QM'\  which  he  *had  recovered  judgment :  as  between  himself  and 

-*  Lumley  he  is  no,  longer  a  judgment-creditor :  if  the  right  of 
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possession  be  not  in  Lumley,  it  is  in  Gye.  With  respect  to  the  regis- 
tration, Stat.  2  &  8  Yict.  c.  11,  s.  5,  gives  to  the  judgment,  registered 
in  the  Common  Pleas,  the  same  effect  apon  lands  that  a  docketed  judg- 
ment would  have  had.  It  is  true  that,  the  lands  being  in  Middlesex, 
there  should  also  be  registration  under  stat.  7  Ann.  c.  20,  s.  18 :  but 
this  does  not  give  to  a  judgment  registered  in  Middlesex  a  precedence 
ofer  a  judgment  which  has  previously  been  registered  under  stat.  2  &  8 
Vict.  e.  11,  8.  5,  and  has  since  been  also  registered  in  Middlesex. 

There  is  no  title  in  Lyon  and  Barnes,  the  sheriff  having  refused  to 
deliver.  That  the  title  rests  entirely  upon  the  delivery,  appears  from 
the  rules  laid  down  in  Gilbert's  Law  of  Executions,  p.  85. 

The  defendant  does  not  resist  Storer's  title. 

BramweUj  in  reply. — The  distinction  made  in  Lane  v.  Horlock  can- 
not be  supported.  But,  even  if  it  can,  the  proper  course  would  have 
been  to  move  to  set  aside  the  execution  as  to  the  land.  In  that  case, 
the  plaintiff  Hughes  might  have  had  a  fresh  inquisition.  As  to  the 
supposed  satisfaction,  the  argument  on  the  other  side  involves  this  in- 
eongmity :  if  the  payment  of  the  50002.  satisfies  Hughes  as  between 
him  and  Lumley,  Hughes's  title  is  gone ;  and  then  Gye,  who  claims 
only  nnder  Hughes,  loses  his  title ;  so  that  the  payment  by  Gye  would 
destroy  his  own  right.  But  in  fact  the  money  has  not  come  out  of  the 
estate  at  all ;  and  Lumley  has  had  the  actual  possession  throughout. 
[Lord  Campbell,  *G.  J. — Tou  need  not  argue  that  point  fur-  i-i^qqa 
ther :  as  to  the  other  points,  the  Court  will  take  time  for  con-  ^ 
sideration.]  Our.  adv.  vuU. 

Lord  Campbbll,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  the  verdict  found  in  favour  of  the  plaintiff 
Haghea  ought  to  stand. 

He  makes  out  a  primft  facie  case  entitling  him  to  recover  under  the 
elegit;  and  we  have  to  consider  whether  any  of  the  answers  set  up  to  it 
he  sufficient. 

The  first  is,  that,  by  reason  of  the  usury  laws  in  force  at  the  date 
of  these  transactions,  the  plaintiff  has  no  right  to  process  of  execution 
against  any  interest  in  lands.  The  defendants'  counsel  does  not  seek 
entirely  to  invalidate  the  judgment  upon  which  the  elegit  issues,  con- 
tending only  that  the  process  of  execution  upon  it  must  be  confined  to 
the  person  of  the  defendant  and  his  goods  and  personal  chattels.  But 
▼e  do  not  think  that  this  defence,  impeaching  the  consideration  for  the 
judgment  and  warrant  of  attorney  on  which  the  judgment  was  signed, 
could  be  set  up  at  Nisi  Prius  in  bar  of  the  ejectment. 

If  the  judgment  could  have  been  shown  to  be  voidable  in  toto,  the 
proper  course  would  have  been,  as  in  Lane  v.  Horlock,  4  D.  &  L.  408, 
to  have  moved  to  set  aside  the  warrant  of  attorney  and  the  judgment. 
If  the  doctrine  laid  down  in  the  same  case  in  equity,(a)  and  in  James 

(a)  Lane  v.  Horloek,  1  Drewr.  687. 

YOL.  IV.— 26  R 


290  HUGHES  v.  LUMLBT.    M.  T.  1854. 

*^11  ^'  ^'^^'  ^  ■^Vf  ^^^9  ^  correct,  still  the  elegit,  in  as  far  as  it 
-^  ^affected  land,  was  improper,  and  the  right  conrse  would  have 
been  to  move  to  set  it  aside.  The  writ  cannot  be  said  to  be  a  Unllitj: 
and,  if,  from  the  consideration  for  the  warrant  of  attorney  and  the 
judgment,  the  execution  against  the  land  may  be  impeached,  the  inquiry 
into  these  matters  onght  to  have  been  made  in  a  summary  application 
to  the  Court  before  the  trial.  The  question  seems  to  be  the  same  as 
whether,  in  an  action  for  not  taking  goods  under  a  fi.  fa.,  the  defendant 
may  show  that  the  judgment  was  entered  up  on  a  warrant  of  attorney 
obtained  by  duress.  No  authority  was  cited  to  show  that  such  defences 
are  competent  at  Nisi  Prius;  and  the  most  serious  inconvenience  would 
arise  from  admitting  them.  We  are  therefore  not  called  upon  at  pre- 
sent to  consider  whether  the  judgment  is  at  all  affected  by  usury,  or  to 
give  any  opinion  upon  the  conflicting  authorities  respecting  the  construc- 
tion of  stats.  3  &  4  W.  4,  c.  98,  s.  7,  2  &  3  Vict.  o.  87,  s.  1,  and  the 
intermediate  statutes  relaxing  the  usury  laws. 

On  the  part  of  the  defendants,  it  was  further  argued  that  the  judg- 
ment of  the  plaintiff  Hughes  was  completely  satisfied  before  the  elegit 
was  sued  out.  But,  for  the  reasons  stated  during  the  argument,  it  is 
quite  clear  that  this  defence  entirely  fails  in  point  of  fact,  and  that  the 
transactions  relied  upon  do  not  amount  to  satbfaction. 

The  only  other  objection  made  to  the  title  of  Hughes  is,  that  Storer's 
elegit  ought  to  have  priority,  because  his  judgment  was  registered  first 
in  the  Court  of  Common  Pleas,  although  Hughes's  judgment  was  regis- 
tered first  in  the  register  for  the  county  of  Middlesex.  But,  accord- 
ing to  our  decision  in  Westbrook  v.  Blythe,  8  E.  &  B.  737  (E.  C.  L.  R. 
4(9Q91  ^^^'  '^'^)'  *which  we  see  no  reason  to  question,  a  judgment  regis- 
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tered  in  the  Common  Pleas  will  have  the  effect  of  a  charge  upon 


a  term  in  lands  in  the  county  of  Middlesex  only  from  the  time  when 
the  judgment  has  also  been  registered  in  the  registry  for  Middlesex : 
and,  before  Storer's  judgment  was  registered  in  the  registry  for  Mid- 
dlesex, Hughes's  judgment  had  been  registered  both  in  the  registry  of 
the  Common  Pleas  and  in  the  registry  for  Middlesex ;  so  that  his  charge 
was  complete  and  ought  to  have  priority. 
We  therefore  giye  judgment  for  the  plaintiff  Hughes. 
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Ez  parte  DENISOK,  Clerk.    Nov.  24. 

A^  Wittf  a  ciak  holding  a  benefloe  in  the  dioeese  of  B.,  and  in  the  patronage  of  the  Bishop  of 
fi.,  whieh  dioeeee  was  in  the  proTiaee  of  Cantorbary,  J.  eomptained  to  the  Arehhiehop  of  Cmi- 
larbary  of  doetriaef  wainfalned  and  pahliahed  ^7  A.  mpeetiDg  the  Baehari«t»  and  prayed  that 
the  ArefaWihop  would  eaoit  an  inqoiij  to  be  made.  The  ArchbUhop  wrote  to  the  Biehop, 
nggeflting  that  it  appeared  to  be  a  ease  whieh  eoald  only  be  f  atisfeotorily  tried  in  the  Coort 
of  Arehei,  to  whieh,  by  seeti.  IS,  U,  of  ftat  3  A  4  Viet  e.  86,  the  Biebop  eonld  remit  it  in  the 
int  inetwBoe,  and  reeommeading  thie  eovree.  The  Bishop  answered  that  J.  must  gnarraty 
the  expenses.  The  Archbishop  answered  tbat  J.  was  prepared  to  do  so,  and  would  direct 
leUen  of  request  to  be  sent  to  the  Bishop  for  his  signatare.  The  Bishop  answered  that,  npoa 
farther  eonsideiaaoB,  he  tfaovght  it  better  that  J.  should  eommanieate  with  him  as  his  dioeesan. 
J.  sent  to  the  Bishop  a  statement  of  the  charges,  in  the  form  of  a  criminal  suit  in  the  Court  of 
Arches,  purporting  to  be  founded  on  stat  13  Ells.  e.  12,  and  oonelnding  that,  legal  proof  being 
mide  of  the  ehniges^  the  Offleial  Prlneipal  willed  that  A.  should  revoke  his  errors,  and,  in 
dsfinlt  thereof,  be  deprired.  The  Bishop  forwarded  these  articles  to  A.,  stating  his  own  Tiew 
of  the  nature  of  the  eharge,  expressing  his  reluetanee  to  send  it  for  legal  abjudication,  and  his 
wish  tbat  A.  ooidd  giro  sueh  explanation  as  would  satisfy  him  that  he  might  abstain  fh>m 
gnotiag  lettan  of  request  A.  baring  sent  an  answer,  the  Bishop  wrote  to  A.,  stating  that  he 
considered  A.'s  answer  sattsfaotory  upon  certain  points,  but  that  he  thought  A.  had  allowed 
himielf  to  speonlafe  to  an  extent  beyond  what  had  been  pronounced  by  the  Church,  and  to  err 
in  requiring  aa  assent  te  his  aplalon  as  if  that  were  a  dogmatio  teaching  of  the  Church :  and 
be  added  that  ha  considered  that,  as  A.'s  opinion,  though  at  rarianee  with  his  own,  was  uneen- 
lored  by  the  Church,  he  did  not  consider  it  his  duty  to  seek  for  a  decision  in  the  ecclesiastical 
courts ;  but  he  admonished  A.  to  abetaia  lh>m  enforcing  the  acceptance  of  his  own  opinion  as 
the  eeaditian  af  holding  &ithflilly  the  doctrine  of  the  Real  Presence,  and,  in  a  farther  corres- 
pondence, admonished  A.  to  maintain  his  opinion  with  moderation  and  charity,  and  abstain 
from  condemning  as  ignorant  and  nnfkithftd  those  members  of  the  Church  who  rejected  his 
Tiews. 

Tb«  Bishop  afterwards  died.  The  Arehbiehop,  ex  oUcio,  became  ordinary  of  tae  see ;  ana  nothing 
vu  done  in  the  matter  till  the  accession  of  the  next  Bishop. 

J.  sppiied  to  the  next  Bishop  to  send  the  letters  of  request :  but  the  Bishop  refused  to  do  so. 

Aftowards,  the  Archbishop  gare  notice  to  A.  of  his  intentloD  to  issue  a  commission  under  stat 
3  A  4  Viet  c.  86. 

3&  motion  to  prohibit  the  Archbishop  fVora  proceeding,  it  wac  o)is|eoted  that  the  matter  was  res 
judicata  mider  stat  18  XL  e.  13 ;  1,  by  the  proceediagt  in  the  life  of  the  late  Bishop ;  3,  by  the 
nfml  of  the  second  Bishop  to  issue  letters  of  request    Held : 

1.  Tbat  the  late  Bishop  did  not  appear  to  have  proceeded  by  conrentlon  under  stat  13  El.  c.  13, 
1. 2,  and,  Anther,  that  it  would  not  have  been  competent  for  him  so  to  proceed,  stat  8  A  4  Viet 
c  84^  having  put  an  ead  to  this  mode  of  proceeding. 

1  That  the  refoial  by  the  second  Bishop  to  act  was  not  an  a^jndication  of  the  matter. 

Bole  for  a  prohibition  refhsed. 

Sir  F.  Thesiger,  on  an  earlier  day  in  this  Term,(a)  moved  for  a  rnle 
to  show  cause  wbj  a  ^prohibition  should  not  issue,  prohibiting  r^cooQ 
The  Archbishop  of  Canterbury  from  proceeding,  under  stat.  8  &  '- 
4  Yict.  c.  86,(&)  in  a  case  of  erroneous  doctrine  against  The  Venerable 
George  Anthony  Denison,  archdeacon  of  Taunton,  and  vicar  of  East 
Brent  in  Somersetshire,  in  the  diocese  of  Bath  and  Wells.  The  motion 
was  made  on  the  affidavit  of  Mr.  Denison. 

He  deposed  that,  in  January  in  this  year,  a  complaint  was  preferred 
i^gaiDSt  him  before  the  Archbishop  of  Canterbury,  by  The  Reverend 
Joseph  Ditcher,  ^'  vicar  of  South  Brent  in  the  said  county  and  diocese, 
in  respect  to  a  matter  of  doctrine :"  and  he  set  out  a  correspondence 
wldck  had  taken  place  between  himself  and  Mr.  Ditcher  on  the  subject ; 

(e)  Friday,  Korember  2ith.  Before  Lord  CampbeQi  0.  X,  IHshtmaSi  Brie,  and  Crompton,  Jf. 
(&) "  Vor  better  enferdDg  Ohnreh  disdpUiie.'* 
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by  which  it  appeared  that  Mr.  Ditcher's  objections  referred  to  certain 
sermons  preached  hj  the  deponent  in  Wells  Cathedral.  The  correspon- 
dence terminated  by  a  refusal  on  the  part  of  the  deponent  to  withdraw 
any  statement  of  doctrine  as  set  forth  in  the  sermons.    The  deponent 

*2Q41  ^^^  ^^^^  ^^  ^^^  reason  to  believe  that  the  ^complaint  was  referred 
-^  by  the  Archbishop  to  the  late  Bishop  of  Bath  and  Wel]8,(a)  in  a 
letter  addressed  by  the  Archbishop  to  the  Bishop,  dated  19th  JanuarTf 
1854,  containing  as  follows :  ^'  I  am  sorry  to  be  nnder  the  necessity  of 
addressing  your  Lordship  on  a  subject  of  painful  interest,  to  which  mj 
attention  has  been  called  by  the  vicar  of  South  Brent,  who  complains 
of  two  sermons  preached  in  the  cathedral  of  Wells,  and  since  pnblisbed, 
by  Archdeacon  Denison ;  which  are  said  to  contain  doctrines  on  the 
subject  of  the  Eucharist  plainly  and  seriously  repugnant  to  the  doctrine 
of  the  Church  of  England,  as  declared  in  various  parts  of  her  formoh- 
ries,  and,  especially,  in  the  29th  of  the  89  Articles.  Mr.  Ditcher  prajs 
^that  I  will  cause  an  inquiry  to  be  made  into  the  matter,  that  such  state- 
ments may  not  be  allowed  to  continue  in  circulation  without  mTeatiga* 
tion.'  The  Archdeacon's  benefice  being  in  your  Lordship's  patronage, 
the  Church  Discipline  Act  {b)  requires  that  the  commission  should  issae 
from  me,  if  the  case  were  to  be  tried  in  that  form :  but  it  appears  to  be 
a  case  which  can  only  be  satisfactorily  tried  in  The  Court  of  Arches,  to 
which  your  Lordship  is  empowered,  by  sections  18  and  24  of  the  Act, 
to  remit  it  ^  in  the  first  instance.'  I  may  be  allowed  to  recommend  this 
course,  with  the  proviso  that  your  Lordship  should  require  a  guarantee 
for  the  payment  of  the  expenses  of  this  case." 

The  deponent  said  that  he  was  unable  to  set  forth  the  answer  of  tbe 
Bishop,  but  believed  it  was  to  the  efiect  that,  if  proceedings  were  to  be 
instituted,  the  expenses  of  the  suit  must  be  guarantied  by  the  compbin- 
^nqtri  ^T^^'  ^^  '''answer,  the^ Archbishop  addressed  to  the  Bishop  a  replj* 
•^  dated  January  30th,  containing  as  follows:  "I  have  comma- 
nicated  to  Mr.  Ditcher  the  substance  of  your  Lordship's  letter:  and  be 
states,  in  reply,  that  he  is  prepared  to  do  what  you  very  justly  reqnire: 
viz.,  to  take  on  himself  the  costs  of  the  suit  in  the  Court  of  Arches,  and 
indeed  the  whole  business  of  the  afiair.  With  your  permission,  tber^ 
fore,  he  will  direct  that  ^  letters  of  request'  shall  be  prepared  and  sent 
to  your  Lordship  for  your  signature,  and,  together  with  them,  the  bond 
of  indemnity  dtdy  signed." 

On  February  2d,  the  Bishop  add^'essed  to  the  Archbishop  a  letter,  of 
that  date,  containing  as  follows :  ^'  I  continue  to  be  of  opinion  i^bich 
was  suggested  by  your  Grace's  first  letter,  that,  if  necessary,  the  naatter 
of  Ditcher  v.  The  Archdeacon  of  Taunton  should  go  to  the  Court  of 
Arches  in  the  very  first  instance.  But  I  could  wish  that  Mr.  Ditcber 
should  be  told  that  he  need  not  be  in  any  haste  to  send  me  letters  of 

(o)  Dr.  Bftgot 

(ft)  3  A  i  Viet  0.  8S.    SMMetS4 
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reqaest  or  bond  of  indemnity,  because  I  think,  upon  further  considers* 
tion,  that  Mr.  Ditcher  should  communicate  with  me  directly  as  his  dio- 
eesan,  informing  me  of  his  intention  to  become  the  promoter  of  the  suit. 
I  shall  then  have  to  consult  with  my  legal  advisers,  and  others,  as  to  the 
proceedings  which  it  may  be  deemed  advisable  for  me  to  adopt." 

In  consequence  of  communications  between  the  Archbishop  and  Bishopi 
the  complaint  was  reduced  into  formal  and  specific  charges  drawn  out  in 
the  ufliial  form  of  articles  in  a  criminal  suit  in  the  Ecclesiastical  Court, 
setting  forth  stat.  13  El.  c.  12,(a)  as  the  statute  under  *wliich 
the  said  articles  were  based.(&)    The  articles  were  formally  pre- 
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ferred  before  the  Bishop,  about  14th  *March,  by  Mr.  Ditcher.  rMqn 
On  reoeiviog  the  complaint,  the  Bishop,  according  to  the  deposi-  ^ 
tion,  "convented  or  called  upon  this  deponent  to  give  explanations 
toaehing  the  said  complaint,  in  a  letter  addressed  to  this  deponent,  in 
the  words  and  figures  following,  that  is  to  say : 

'  Brighton,  March  25, 1854. 
^My  Dear  Archdeacon, 
4  have  now  received  a  definite  statement  of  the  charges  brought 

(a)  "An  Aflt  for  the  ministen  of  the  eharoh  to  be  of  fonnd  religion." 

[D  The  wtielee  were  umezed  to  tbe  aAdaTit    They  eommenced  u  foUowi. 

**  la  the  Arches  Court  of  Canterbarj. 

"  Tb<  ofllee  of  Jadgc  promoted  by 

**  Ditcber  agumt  Deniion. 

"In  the  BBmo  of  Ood,  Ani«ii.  We,  Sir  John  Dodeon,  Enighti  Doetor  of  lawi,  Offldal  Priaei- 
ptl  of  Hie  Arehefl  Coort  of  Cuiterbiuy,  lawfully  conetitated,  do,  by  rirtae  of  onr  offloe,  ai  the 
roloQtvy  promodon  of  the  Her.  Joeeph  Ditcher,  clerk,"  Ac,  "object,  article,  and  admlniater  to 
yaa,  tbe  Venerable  George  Anthony  Denison,  a  derk,"  Ac,  "  all  and  lingolar  the  articles,  heads^ 
poiitioDs,  or  interrogatoriee  hereander  written,  or  hereafter  mentioned,  toaehing  and  coaoeming 
;oar  lonl'fl  health  and  the  lawful  correction  and  reformation  of  your  maaaere  and  ezcesaes,  and 
luore  especially  for  your  having  offended  agalnet  the  kws  and  statutes,  and  against  the  constitu- 
tioai  snd  eanons  eoelesiastioal,  of  this  Realm,  by  baring  preached,  to  wit,  on  the  7th  day  of 
Aagwt,  1853,  and  alao  on  the  6th  day  of  NoTcmber,  in  the  lame  year,  in  the  cathedral  church 
^i(  St  Andrew,  Wells,  two  several  sermons  or  discourses,  and  by  baring  written  and  published, 
dlspened  and  set  forth,  or  caused  to  be  written  and  published,  disponed  and  set  forth,  the  said 
tvo  KnsoBs,  respeeliTely,  with  a  preface,  advertisements,  appendioes  and  sundry  notes,  there* 
with,  snd  by  having  advisedly  nuiintalned  or  affirmed,  in  such  sermons,  preface,  advertliementy 
tppei^iees  and  notes,  certain  positions  or  doctrines  directly  contrary  or  repugnant  to  the  artides 
of  TeH|ion  as  by  law  established,  or  some  or  one  of  them,  and  against  the  Act  or  Statute  made 
in  the  Parliament  holdea  at  Westminster  in  the  18th  year  of  the  Reign  of  Her  late  Majesty 
Sizabeth,  Queen  of  England,  intituled  '  An  Act  for  the  mlalsten  of  the  church  to  be  of  sound 
nligion.'  * 

"1ft  We  article  and  ol^ect,"  Ac.  Then  foUowed  22  articles,  chargiag  the  maiatenaaee  aad 
pablieation  of  the  alleged  erroaeous  doctriaes,  aad  settiag  forth  extracts  fVom  the  sermoas.  The 
]<it  vu  SI  follows:  "22d.  Also  we  article  acd  object  to  yon,  the  said  Veaerable  G.  A.  Deaisoa, 
derk,  that  all  and  siagular  the  premises  were  aad  are  true,  public,  aad  aotorious :  of  which  legal 
proof  beug  made  to  us,  the  Judge  aforesaid,  aad  to  this  Court,  we  will  that  you,  the  laid  Veae- 
nble  0.  A.  Deaisoa,  clerk,  be  required  to  revoke  such  your  errors,  aad,  ia  defanlt  thereof,  h% 
dcprired  of  all  your  Beclesiastical  promotioas  aforesaid,  aecordiag  to  the  gravity  of  your  olfeaeei 
ud  the  extgeaey  of  the  law,  aad  of  the  said  statute  of  the  13th  year  of  the  reiga  of  Her  late 
^jestj  Qneea  of  England,  iatitalate  '  An  Act  for  the  ministers  of  the  church  to  be  of  sound 
Kli|ion,'  aad  other  the  laws,  statutes,  aad  canoas  aad  oonstitutioas  ecclesiastical  of  this  realm : 
t&d  that  you  be  eoademaed  in  the  costs  aiade  aad  to  be  made  oa  the  part  aad  behalf  of  the  said 
Reread  Joeeph  Ditcher,  clerk,  ia  this  cause,  aad  be  compelled  to  the  due  paymeai  thereof: 
ud  that  it  be  fbrther  doae  aad  obierved  ia  the  premisaf  as  to  right  aad  Justioe  ihall  appertalBy 
tbe  beneftt  of  the  law  beiag  always  preserved." 

b2 
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against  your  doctrine  by  Mr.  Ditcher,  which  he  desires  me  to  send  for 
adjadication  in  the  Court  of  Arches.  I  have  desired  my  secretarj  to 
send  yon  a  copy  of  these.  They  appear  to  me  to  be  redmblp  to  these 
points: 

^(1.)  That  yon  hold  and  teach  a  doctrine  of  die  Real  Presence  in  the 
Holy  Eucharist  incompatible  with  our  Church's  oondemnatios  d  the 
doctrine  of  transubstantiation. 

'  (2.)  That  you  contradict  the  28th  and  29th  articles,  by  ssaerting 
that  the  unworthy  receiver  partakes  of  the  thing  signified  in  the  Holj 
Eucharist. 

^  When  you  originally  desired  it  I  expressed  my  readiness,  if  the  costs 
of  such  a  proceeding  were  provided  for,  to  send  the  question  between 
yourself  and  Bishop  Spencer  for  ai^udication  in  the  Arches  Court;  and 
I  gave  much  the  same  answer  to  his  Qrace  the  Archbishop,  when  he 
first  applied  to  me  touching  Mr.  Ditcher's  delation  of  your  doctrine. 
^oQon  But  the  more  ^deeply  I  have  considered  the  matter,  the  more 
-'  reluctant  I  feel  to  send  this  high  and  mysterious  subject  for  legal 
adjudication,  especially  as  our  Courts  are  now  constituted.  And  I  shsll 
therefore  be  thankful  if  you  can  give  me  such  explanations  of  yonr  doc- 
trine as  may  satisfy  me  that,  with  a  due  vigilance  over  the  puri^  of  jour 
teaching,  I  can  abstain  from  granting  letters  of  request. 

^  First,  then,  I  must  call  on  you  to  state  distinctly  whether  you  hold 
ex  animo,  and  in  the  plain  meaning  oi  the  words,  the  condemnation  pro- 
nounced by  our  formularies  of  the  Roman  doctrine  of  transubstantiatios. 
11.  How  you  reconcile  your  doctrine  concerning  the  partaking  by  the 
unworthy  receiver  of  the  thing  signified  in  the  Holy  Eucharist  with  the 
28th  and  29th  articles. 

^  And  here  I  am  bound  to  add  that,  as  I  at  present  view  the  case,  it 
appears  to  me  that  you  have  greatly  erred  in  declaring  your  doctrine  on 
this  point  to  be  exclusively  the  only  teaching  of  the  church  of  England; 
for  whether  your  opinion  hereon  can  or  cannot  be  reconciled  with  the 
formularies  of  our  church,  it  appears  to  me  to  be  perfectly  certain  that 
it  is  not  the  only  opinion  with  which  they  can  be  reconciled,  nor  is  yonn 
the  sense  in  which  they  have  generally  been  understood  by  our  meet 
esteemed  divines. 

^  As  to  this,  therefore,  I  must  require  from  you  such  explanation  as 
you  can  give  me. 

^  I  am,  dear  Archdeacon, 

*  R.  Bath  and  Wells.' 

The  Archdeacon  answered  by  a  letter  dated  March  80th,  noticing  the 

p(nnts  brought  forward  in  the  Bishop's  letter.     The  effect  of  this  state- 

MQcn  ix^ei^t,  so  far  as  material  *to  the  decision  of  the  Court,  will  suS- 

-^  ciently  appear  from  the  Bishop's  answer,  which  was  dated  April 

16th,  and  from  which  the  foUowing  are  extracts. 
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«My  Dear  Archdeacon, 

« I  have  careMly  eonsidered  the  statement  of  doctrine  which,  in  com- 
pliance  with  mj  requirement,  you  have  sent  to  me,  and  I  proceed  now 
to  state  to  yoa  my  judgment  thereon. 

<<  This  I  shall  perhaps  make  most  distinct  by  first  laying  down  what 
on  this  snbjeet-matter  I  understand  to  be  the  authoritatire  teaching  of 
our  Ohoreh,  and  then  pointing  out  to  you  anything  in  your  statement 
which  in  letter  or  in  spirit  appears  to  me  to  vary  from  it." 

The  Bishop  proceeded  to  state  his  own  yiew  of  the  doctrines  of  the 
eharch  upon  time  points  regarding  the  Bucharist,  and  then  oontinued 
18  foQows. 

<<As  to  the  mode  of  that  Presence  of  which  she  asserts  the  reality, 
the  Church  of  England  declares  nothing  except  that 

«<  IV.  She  condemns  the  explanation  given  of  it  by  the  Church  of 
Rome  in  .the  doctrine  of  Transubstuitiation,  and  she  appears  to  me  to 
discourage  speculations  concerning  it. 

<'Now  trying  your  statement  by  these  doctrines,  I  rejoice  to  find, 
Ist,  that  you  solemnly  re-affirm  all  the  doctrinal  statements  of  the 
Charch  of  England  as  your  own.  2d.  That  in  your  statement  you  de- 
clare the  three  positions  laid  down  by  me  above  to  be  the  positions 
which  in  your  sormons  you  intended  to  enforce.  And  8dly.  That  you 
distinctly  condemn  the  doctrine  of  transubstantiation.  Still  I  regret  to 
say  that  you  appear  *to  me  in  your  sermons  to  have  fallen  into  r^n/x^ 
the  error  of  allowing  yourself  to  speculate  as  to  the  conditions  ^ 
of  that  supernatural  Presence ;  with  inserting  the  reality  of  which  your 
Church  has  been  wisely  contented.  And  in  doing  this  you  appear  to 
me  to  have  spoken  as  if  you  could  reason  concerning  a  supernatural 
Presence,  as  if  it  was  subject  to  natural  laws.  Further,  you  have  in 
mj  judgment  been  led  into  the  error  of  requiring  assent  to  your  opinion 
hereon,  as  if  it  was  the  dogmatic  teaching  of  the  Church. 

«« The  question  then  before  me  is  this :  are  these  errors,  as  I  esteem 
them,  of  so  grave  a  character  as  to  render  it  my  duty  to  allow  my  office 
to  be  used  to  promote  an  attempt  to  eject  you  from  the  ministry  of  the 
English  Church. 

^  Now,  as  the  first  of  these ;  though  I  esteem  your  opinion  erroneous, 
Btill  it  does  not  appear  to  me  to  be  one  which  the  Church  has  censured ; 
for  I  agree  with  yon,  that  the  error  which  she  censures  in  the  29th 
article  is,  that  the  body  of  Christ  is  received  to  the  profit  of  the  receiver, 
*ezopere  operate.* 

«  Regarding,  then,  your  opinion  on  this  point,  as  one,  to  the  truth  of 
which  I  cannot  subscribe,  «id  which  regards  a  deeply  mysterious  matter 
ts  to  which  I  deem  it  far  safer  not  to  speculate,  I  still  view  it  as  one 
uncensured  by  the  Church,  and  I  do  not  consider  it  to  be  my  duty  to 
seek  hi  our  Ecclesiastical  Courts  for  «i  authoritative  decision  thereon, 
and  thereby  to  narrow  the  terms  of  communion  in  our  Church. 
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<<  As  to  the  second  error  I  have  noticed,  I  see  with  much  pleasure 
from  your  statement  to  me  that  you  admit  <  that  it  is  not  for  you  to  say 
what  statements  of  doctrine  may  or  may  not  justify  exclusion  from  the 
♦5^011  ^Q^^''^^^/  ^^^  I  trviBt  therefore  that  without  my  having  re- 
-'  course  to  any  further  steps,  I  may  rest  on  the  assurance  that 
you  will  herein  submit  yourself  to  my  judgment,  when  I  admonish  yoo, 
as  I  now  dO|  that  while  you  are  at  liberty  to  hold,  yourself,  as  a  piou 
opinion,  any  explanation  of  the  Real  Presence  which  the  Church  of 
England  has  not  condemned,  you  abstain  for  the  future  from  all  attempts 
to  enforce  the  acceptance  of  your  own  opinion,  as  the  condition  of  hold- 
ing  faithfully  the  doctrine  of  the  Real  Presence  itself. 

<<  I  am,  dear  Archdeacon, 

(<  Yours  affectionately, 

<(R.  Bath  akd  Wells." 

The  Archdeacon  replied  by  a  letter  dated  April  20th,  commenting 
upon  the  letter  of  the  Bishop,  and  stating  that  he  was  <<in  some  diiS- 
culty  as  to  the  precise  nature  and  extent  of  the  assurance  here  reqaired 
of  me/'  The  Bishop  answered  by  a  letter  dated  May  1st,  explaining 
his  own  statements,  and  concluding  as  follows. 

« I  consider,  then,  the  opinion  which  you  so  positively  pronounce, 
concerning  the  continuance  of  the  Presence,  at  a  time,  and  under  cir- 
cumstances, as  to  which  your  Church  is  silent,  to  be  an  unwarranted 
speculation,  concerning  the  conditions  of  the  Presence ;  and  further  it 
is  my  deliberate  judgment  that  the  arguments  by  which  you  endearoor 
to  establish  your  opinion,  are  in  fact  based  on  the  hypothesis  that  joa 
can  reason  concerning  the  consequences  of  the  objective  truth  of  tbst 
supernatural  Presence  as  if  it  was  subject  to  the  laws,  and  could  supply 
the  inferences,  which  govern  and  flow  from  a  material  presence.  As  to 
*^09l  ^^®  '  difficulty'  of  which  *in  your  conclusion  you  seek  a  solution, 
''^  my  answer  is  a  simple  one.  As  I  have  already  said  to  yon,  I 
regard  the  speculation  to  which  I  have  just  referred,  as  discouraged  by 
our  Church,  and  the  opinion  which  you  deduce  from  it  as  erroneous; 
and,  therefore,  though  I  refuse  to  allow  my  office  to  be  used  against 
you  in  the  Courts,  because  that  error,  as  I  deem  it,  does  not  appear  to 
me  to  be  distinctly  condemned  by  our  Church,  and  I  am  unwilling  in 
any  way  to  lessen  the  liberty  of  thought  which  she  has  allowed,  by 
seeking  to  obtain  such  a  formal  censure,  yet  I  feel  it  to  be  my  duty,  as 
your  Bishop,  to  condemn  the  boldness  with  which  you  seem  to  me  to 
have  put  it  forward,  as  being  a  troth  necessary  to  be  held  by  every 
faithful  member  of  our  Church ;  and  to  admonish  you  for  the  future  (if 
you  claim  the  liberty,  which,  in  my  judgment,  the  Church  allows  yoa 
of  holding,  and  of  advocating,  which  she  discourages,  your  opinion),  to 
maintain  it  with  moderation  and  charity,  and  to  abstain  from  condemn- 
ing as  ignorant  or  unfaithful  members  of  the  Church,  those  who,  like 
myself,  reject  your  views. 
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«I  am  Bare  thai  you  can  appreciate  the  private  feelings  towards 
yonrselfy  as  well  as  the  general  principles  which  influence  me  in  the 
eonrae  I  am  porsoing;  and  I  cannot  donbt  your  readiness  to  yield,  sc 
far  S8  you  conscientiously  can,  without  causing  me  prolonged  anxiety, 
to  my  judgment  herein. 

<<  I  am,  dear  Archdeacon, 

<«  Yours  affectionately, 

<«R.  Bath  and  Wblls," 

Deponent  further  deposed  <<  that  he  did  not  in  any  way  object  to 
being  so  convented  and  tried  before  the  *8aid  Bishop ;  but,  after  r^nr^n 
the  said  sentence  had  been  passed  upon  him,  expressed  his  regret,  ^ 
in  a  letter  to  the  said  Bishop,  that  his  the  said  deponent's  manner  of 
teaching  had  been  misunderstood  by  the  said  Bishop." 

That  the  late  Bishop  died  on  15th  May ;  and  the  See  continued 
Tseant  for  6  weeks  or  thereabouts :  during  which  period  the  Archbishop, 
who  is  ex  officio  Ordinary  of  the  diocese,  did  not  issue  a  commission  of 
inqniry,  or  sign  letters  of  request,  or  take  any  step  whatever,  known 
to  the  deponent,  in  relation  to  the  subject-matter  of  the  complaint. 
That,  on  the  accession  of  Lord  Auckland  as  Bishop  of  the  diocese,  Mr. 
Ditcher  again  preferred  the  same  complaint  before  him ;  and  that  he 
"deliberately  refused  to  entertain  the  same,  or  to  send  the  same  to  be 
entertaiued  in  the  Court  of  Appeal  of  the  province  by  virtue  of  letters 
oi  request,  assigning,  as  deponent  believes,  amongst  other  reasons  for 
rach  refusal,  that  a  trial  upon  the  particular  question  relating  to  the 
Holy  Snchariflt  would  be  extremely  injurious  to  the  interests  of  the 
Church  and  of  the  diocese  intrusted  to  his  care,  and  also  that  he  con- 
sidered that  the  subject-matter  of  the  said  complaint  had  been  enters 
tained  and  disposed  of  by  his  predecessor  in  the  said  See." 

That  no  further  step  was  taken  until  7th  of  September,  when  the 
deponent  received  the  following  letter  from  the  Archbishop. 

«<  Addington  Park,  Croydon,  Sept.  6. 

«Ven.  Sir— 
«<It  is  my  painful  duty  to  inform  you  that  a  charge  has  been 
brought  against  you  by  the  Bev.  Joseph  Ditcher,  vicar  of  South  Brent, 
on  account  of  certain  doctrines  concerning  the  Holy  Communion  main- 
tamed  by  you  *in  three  of  your  sermons  preached  and  published,  r^nr^ 
in  which  you  state — as  is  alleged—  '- 

"  <  1.  That  the  act  of  consecration  causes  the  bread  and  wine,  though 
remaining  in  their  natural  substances,  to  have  the  body  and  blood  of 
Christ  really,  though  spiritually,  joined  to  them,  so  that  to  receive  the 
one  is  to  receive  the  other. 

"  <  2.  That  the  wicked  and  unbelieving  eat  and  drink  the  body  and 
blood  of  Christ  in  the  Lord's  Supper  just  as  much  as  the  faithful.' 

'<I  hereby  signify  to  you  my  intention,  after  the  expiration  of  four* 
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t«en  daysy  to  nominate  five  clergy  of  yotur  diocese  to  inquire  into  the 
jostice  of  this  charge,  in  accordance  with  the  provision  of  the  Act  of 
the  8d  and  4th  of  Yictoriay  chap.  86,  and  to  ascertain  whether  there 
he  primfi  facie  ground  for  farther  proceedings. 

<«Toa  will  have  the  goodness  to  acknowledge  the  receipt  of  this 
notice. — ^I  remain,  Venerable  Sir,  your  faithful  and  humble  servant, 

"  J.  B.  Ga1!ITUAB." 

That  the  deponent  duly  acknowledged  the  receipt  of  the  letter. 

The  affidavit  also  set  forth  a  subsequent  correspondence  between  the 
deponent  and  the  Archbishop,  wherein  the  deponent  recapitulated  the 
above  facts,  and  remonstrated  against  the  proposed  proceeding,  which 
he  termed  <<  a  renewed  inquiry :"  and  finally  he  sent  to  the  Archbishop 
a  formal  protest.  He  also  objected  to  the  composition  of  the  con- 
mission. 

On  8d  instant,  the  deponent  received  a  formal  notice  addressed  to 
him  by  the  Archbishop.  This  notice  recited  Mr.  Ditcher's  complaint: 
*^0^1  ^^^^^^'^  ^^  ^^  alleged  *that  scandal  and  evil  report  existed  con- 
-'  coming  the  deponent,  as  having  ofiended  against  the  laws  eccle- 
siastical, and  more  especially  against  stat.  13  Elis.  c.  12,  and  purported 
to  make  the  charges  under  the  provisions  of  stat.  8  &  4  Vict.  c.  86,  and 
referred  to  the  three  sermons  preached  by  the  deponent,  charging  that 
the  deponent  therein  maintained  the  alleged  objectionable  doctrines; 
representing  also  that  the  Bishop,  being  patron  of  the  deponent's  pre- 
ferment, was  prohibited  by  the  statute  last  mentioned  from  doing  any 
act  save  sending  the  case  by  letters  of  request  to  the  court  of  appeal 
of  the  province,  and  had,  upon  application,  refused  to  sign  such  letters 
of  request ;  wherefore  Mr.  Ditcher  prayed  the  Archbishop  to  iaene  a 
commission.  And  the  Archbishop  gave  notice  of  his  intention,  after 
the  expiration  of  fourteen  days  from  service  of  the  notice,  to  iasne  a 
commission  under  the  last-mentioned  statute  for  the  purpose  of  making 
inquiry  as  to  the  grounds  of  such  charges  or  reports. 

Sir  F.  TTiesigeTj  in  support  of  his  motion. 

The  matter  has  already  been  adjudicated  upon,  before  a  competent 
tribunal,  the  late  Bishop  having  convented  Mr*  Denison,  and  admoniahed 
him,  under  stat.  13  Eliz.  c.  12.  By  sect.  2  of  that  statute  it  is 
enacted:  <<tbat  if  any  person  ecclesiastical,  or  which  shall  baTe 
ecclesiastical  living,  shall  advisedly  maintain  or  affirm  any  doctrine 
directly  contrary  to  or  repugnant  to  any  of  the  said  articles' 
(the  thirty-nine),  <<  and  being  convented  before  the  bishop  of  the 
diocese  or  the  ordinary,  or  before  the  Queen's  Highness'  commis- 
sioners in  causes  ecclesiastical,  shall  persist  therein,  or  not  revoke 
,1,^^^  his  error,  or  after  such  revocation  eftsoou  affirm  such  untrne  *do^ 
^^J  trine,  such  maintaining  or  affirming  and  persisting,  or  such  aft- 
soon  affirming,  shall  be  just  cause  to  deprive  such  person  of  his  6CoI^ 
siastical  promotions ;  and  it  shall  be  lawful  to  the  bishop  of  (he  dioca^ 
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or  tiie  ordinary,  or  the  said  commiflsionerf ,  to  depriTo  tuck  person  bo 
persisting,  or  lawfally  convicted  of  such  eftsoons  affirming,  and  npon 
Bach  sentence  of  deprimtioB  pronounced  he  shall  be  indeed  deprived." 
The  complaint  of  Mr.  Diteher  expressly  refers  to  this  statute,  and 
demands  the  appropriate  judgment  of  the  bishop :  the  bishop  enter-* 
tsias  the  complabt,  and  has  exercised  his  judgment  by  admonishing  Mr. 
Denison. 

One  question  vill  be  vhether  stat.  8  fc  4  Vict,  c.  86,  has  superseded 
this  enactment.  Sect.  8  of  that  statute  prescribes  the  proceeding  «<  in 
everj  case  of  any  clerk  in  holy  orders**  <<  who  may  be  charged  with  any 
offence  against  the  laws  ecclesiastical,  or  concerning  whom  there  may 
exist  scandal  or  evil  report  as  having  offended  against  the  said  laws." 
This  language  seems  to  point,  not  so  much  to  the  holding  of  erroneous 
doctrine,  as  to  the  personal  conduct  of  the  clerk.  The  commission, 
under  sect.  8,  may  consist  wholly  of  laymen ;  and,  if  it  leads  to  a  hear- 
ing before  the  bishop,  «i  assessor  who  is  a  layman  may  act.  At  any 
rate,  this  enactment  does  not,  in  terms,  exclude  other  modes  of  pro- 
ceeding. It  is  true  that  sect.  28  enacts:  «<that  no  criminal  suit  or 
proceeding  against  a  clerk  in  holy  orders"  <<for  any  offence  against  the 
laws  ecclesiastical  shall  be  instituted  in  any  ecclesiastical  court  other- 
wise than  is  hereinbefore  enacted  or  provided."  But  then  sect.  25 
enacts :  ^  that  nothing  in  this  Act  contained  shall  be  construed  to  affect 
anj  authority  over  the  clergy  of  their  respective  provinces  or  dioceses 
which  the  ^archbishops  or  bishops  of  England  and  Wales  may  ri^oAi^ 
now  according  to  law  exercise  personally  and  without  process  in  ^ 
eoort.*'  That  leads  to  the  question  whether  the  bishop  could  not,  in 
this  instance,  personally  and  without  process  in  court,  convent  the  clerk. 
The  case  In  the  matter  of  the  Dean  of  York,  2  Q.  B.  1  (E.  C.  L.  R. 
vol.  42),  may  appear  to  be  an  authority  against  such  power.  But  there 
the  attempt  was  to  deprive  die  clerk,  without  process,  on  the  occasion 
of  die  ordinary  visitation.  It  was  shown  that  no  such  power  existed. 
Here  the  course  prescribed  by  stat.  18  Elis.  c.  12,  s.  2,  has  been  pur- 
Bsed;  it  is  not  <<  process  in  court,"  but  is  exercised  <<  personally."  It 
voild  have  been  contumacious  on  the  part  of  the  clerk  if  he  had  refused 
to  answer.  That  being  so,  the  bishop  might,  upon  his  answer,  have 
deprived  him ;  for  that  is  the  legal  result  of  a  condemnation  under  stat. 
18  Slia.  c.  12,  s.  2 ;  Procurator  Cteneral  v.  Stone,  1  Hagg.  Ga.  Con. 
424.  [Lord  Campbell,  C.  J. — ^I  do  not  see  that  the  bishop  did  in  fact 
assume  to  proceed  under  stat.  18  Eliz.  c.  12:  he  seems  to  have  been 
doahtmg  whether  he  should  send  letters  of  request  under  stat.  8  &  4 
Vict.  c.  86,  and  finally  to  have  determined  not  to  do  so.]  Even  if  that 
appeared,  his  view  of  the  proceedings  would  not  affect  the  question.  If 
the  proceeding  really  was  under  stat.  18  EUs.  c.  12,  and  he  has  pursued 
the  course  proper  to  such  proceeding,  this  Court  camict  inquire  further 
hew  he  undentood  the  matter. 
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Suppose,  however,  that  stat.  8  &  4  Vict.  o.  86,  is  alone  applicable. 
Sect.  8  aatborizes  the  bishop  to  issne  a  cotnmiBsion,  which,  bj  sects.  4 
and  5,  is  to  determine  whether  there  be  primfi  facie  ground  for  insti* 
^nAo-i  tuting  'further  proceedings :  if  they  determine  in  the  aflbrma- 
-'  tive,  the  bishop  may  hear  the  case,  subject  to  appeal  to  the  eoort 
of  appeal  of  the  province,  by  sect.  15 ;  or,  if  he  think  fit,  the  biflhop 
may,  by  sect.  13,  at  once  send  the  case  by  letters  of  request  to  tbe 
court  of  appeal  of  the  province.  But,  when  the  patronage  of  the 
clerk's  preferment,  as  is  the  case  here,  is  in  the  bishop,  the  archbishop, 
by  sect.  24,  takes  the  place  of  the  bbhop,  except  that  the  bishop  may 
still  send  the  case  by  letters  of  request  to  the  court  of  appeaL  By 
sect.  15,  whenever  the  case  is  heard  in  the  first  instance  in  the  court  of 
the  archbishop,  the  appeal  is  to  the  judicial  committee  of  the  privy 
council.  So  that  here  two  courses  were  open.  Either  the  case  might 
have  been  sent  at  once  by  letters  of  request  by  the  bishop  to  the  arch- 
bishop, or  the  archbishop  might  have  himself  issued  the  commission, 
exercising,  in  lien  of  the  bishop,  the  power  given  by  sect.  8.  Ihs 
archbishop  requested  the  bishop  to  send  letters  of  request :  but  th< 
bishop  declined  to  do  so.  Either  he  had  a  discretion,  in  which  esM 
what  he  has  done  will  not  be  reviewed;  or  his  duties  were  merely 
ministerial,  and  then  the  proper  course  was  to  apply  for  a  mandamiia« 
The  letters  of  request  may  still  be  sent,  as  the  commission  has  not 
actually  issued ;  Head  v.  Sanders,  4  Moore's  Pr.  C.  Oases,  186.  If  it 
be  held  that  sect.  24  authorised  the  archbishop  to  overrule  the  judg- 
ment of  the  bishop,  an  enactment  manifestly  intended  for  the  protec- 
tion of  the  clerk  will  be  made  available  to  his  prejudice.  The  archbishop 
has  here  issued  a  commission  to  five  clergymen  of  the  diocese  of  Bath 
and  Wells:  if  this  be  sanctioned,  these  clergymen  will  review  the 
decision  of  their  own  bishop. 

*3091  *^^^  argument  is  strengthened  by  the  fact  that,  after  the 
-*.  death  of  the  late  bishop,  the  archbishop  ex  oflBcio  became  ordinaiy 
of  the  diocese,  and  did  nothing ;  and  still  more  by  the  fact  that,  since 
the  new  bishop  has  been  appointed,  Mr.  Ditcher  has  applied  to  him  for 
letters  of  request,  and  he  also  has  declined  to  act.       Our,  adv.  vult 

Lord  Campbbll,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

Having  read  the  affidavits  on  which  this  motion  is  founded,  and 
deliberately  considered  the  statutes  and  authorities  cited  in  support  of 
it,  we  are  of  opinion  that  the  rule  prayed  ought  not  to  be  granted. 

The  first  ground  on  which  it  is  contended  that  the  Archbishop  of 
Canterbury  has  exceeded  his  jurisdiction  in  issuing  a  commission  against 
Archdeacon  Denison,  under  stat.  8  &  4  Vict.  c.  86,  is,  that  cognisance 
of  the  alleged  offenco  was  taken  by  the  late  Bishop  of  Bath  and  Wells, 
under  stat.  18  El.  c.  12,  that  he  adjudged  upon  it,  and  that,  the  matter 
being  res  judicata,  the  Archbishop  has  no  authority  again  to  call  the 
accused  into  question  for  it.    But  we  conoeive  that  the  Bishop  could 
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not  kwfolly  proceed  for  this  offence  according  to  the  mode  pointed  out 
io  sUt.  18  EL  c.  12,  even  if  he  had  intended  to  do  so.  The  stat.  8  & 
4  Yict.  e.  86,  after  directing  the  new  mode  of  procedure  by  a  commis- 
sion, and  describing  how  the  suit  shall  be  conducted,  enacts,  in  section 
28,  <<that  no  criminal  suit  or  proceeding  against  a  clerk  in  holy  orders" 
«( for  any  offence  against  the  laws  ecclesiastical  shall  be  instituted  in 
any  ecclesiastical  court  otherwise  than  is  hereinbefore  enacted  or  pro* 
Tided."  There  can  be  no  doubt  that  this  is  a  criminal  *suit  or  r^n^/v 
proceeding  against  a  clerk  in  orders  for  an  offence  against  the  ^ 
laws  ecclesiastical.  It  is  founded  on  stat.  18  El.  c.  12,  s.  2,  which 
enacts  « that  if  any  person  ecclesiastical,  or  which  shall  have  ecclesias- 
tical living,  shall  advisedly  maintain  or  affirm  any  doctrine  directly 
contrary  or  repugnant  to  any  of  the  said  articles,  and  being  convented 
before  the  bishop  of  the  diocese  or  the  ordinary,  or  before  the  Queen's 
Highness'  commissioners  in  causes  ecclesiastical,  shall  persist  therein, 
or  not  revoke  his  error,  or  after  such  revocation  eftsoon  affirm  such 
untrue  doctrine,  such  maintaining  or  affirming  and  persisting,  or  such 
eftsoon  affirming,  shall  be  just  cause  to  deprive  such  person  of  his  eccle- 
siastical promotions ;  and  it  shall  be  lawful  to  the  bishop  of  the  diocese 
or  the  ordinary,  or  the  said  commissioners,  to  deprive  such  person  so 
persisting,  or  lawfully  convicted  of  such  eftsoons  affirming,  and  upon 
snch  sentence  of  deprivation  pronounced  he  shall  be  indeed  deprived." 
The  offence  still  remains ;  for  stat.  8  &  4  Yict.  c.  86,  does  not  alter  the 
laws  ecclesiastical,  only  enacting  a  new  mode  of  procedure  for  a  breach 
of  those  laws.  It  contains  a  proviso,  in  sect.  25,  which  seems  clearly 
to  show  that  the  suit  for  the  alleged  offence  must  be  according  to  this 
new  mode  of  procedure:  « nothing  in  this  Act  contained  shall  be  con- 
strued to  affect  any  authority  over  the  clergy  of  their  respective  pro- 
vinces or  dioceses  which  the  archbishops  or  bishops  of  England  and 
Wales  may  now  according  to  law  exercise  peramally  and  mthout  pr<h 
cem  in  Court."  In  the  Dean  of  York's  Case  (a)  it  was  solemnly  decided 
that  a  proceeding  such  as  this  cannot  be  instituted  by  any  authority 
vhieh  bishops  may  exercise  per$anally  and  without  process  in  r^nqii 
*Oourtj  and  that  it  must  be  instituted  and  conducted  as  the  new  '- 
Act  requires.  Sir  Frederick  Theeiger  'intended  that  stat.  8  &  4  Yict. 
c.  86,  applies  only  to  cases  where  clerks  in  orders  are  charged  with  im- 
morality. Upon  this  subject  we  must  be  governed  entirely  by  the  lan- 
guage of  the  Legislature  as  it  appears  in  the  statute  book.  Now  sect. 
3  does  specifically  mention  clerks  <<  concerning  whom  there  may  exist 
scandal  or  evil  report;"  but  it  likewise  contains  the  general  words 
^<any  clerk"  <<  chiurged  with  any  offence  against  the  laws  ecclesiastical," 
which  must  certainly  comprehend  the  charge  of  having  preached  here- 
tical doctrine  contrary  to  the  formularies  of  the  Church.  Therefore, 
if  Archdeacon  Denison  had  been  regularly  convened  before  the  bishop 

(a)  In  the  matter  of  tbo  Doaa  of  Tork,  S  Q.  B.  1  (B.  0.  l!  B.  toL  4S). 

s 
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as  the  statute  of  Elisabeth  requires,  and  the  bishop  had  given  a 
ment,  the  proceeding  would  have  been  coram  non  jitdice,  and  void. 

Bat,  on  examining  the  affidavits,  it  appears  to  us  that  Bishop  Bagot 
Hi  not  proceed,  and  never  meant  to  prooeed,  judicially  under  stat«  13 
El.  0.  12.  Although  patron  of  the  living  of  East  Brent  held  by  the 
Archdeacon,  he  had,  by  sect.  24  of  stat.  8  &  4  Vict.  c.  86,  authority 
at  once  to  send  the  case  by  letters  of  request  to  the  Court  of  Arches, 
without  taking  any  cognisance  of  it  himself.  He  was  asked  to  do  so: 
and  he  long  deliberated  whether  he  should  do  so  or  not.  The  corre- 
spondence between  him  and  the  Archdeacon  was  merely  with  a  view  to 
make  up  his  mind  upon  this  question.  In  his  letter  to  the  Archdeacon 
of  25th  March,  1854,  after  stating  the  impression  at  first  made  upon 
his  mind  as  to  sending  the  case  to  the  Court  of  Arches,  he  adds :  <<  Bat 
the  more  deeply  I  have  considered  the  matter,  the  more  reluctant  T  feel 
^q^An  to  send  this  high  and  mysterious  subject  *for  legal  adjudication, 
-^  especially  as  our  Courts  are  now  constituted.  And  I  shall  there- 
fore be  thankful  if  you  can  give  me  such  explanations  of  your  doctrine 
as  may  satisfy  me  that,  with  a  due  vigilance  over  the  purity  of  year 
teaching,  I  can  abstain  from  granting  letters  of  request."  His  Lord* 
ship  then  goes  on  to  state  categorically  the  two  points  on  which  he 
wishes  for  explanation. 

Afterwards,  explanations  having  been  given,  the  Bishop,  in  his  lett» 
of  April  16th,  1854  (the  supposed  judgment),  says :  <<  The  question, 
then,  before  me  is  this :  are  these  errors,  as  I  esteem  them,  of  so  grave 
a  character  as  to  render  it  my  duty  to  allow  my  office  to  be  used  to  pro- 
mote an  attempt  to  eject  you  from  the  ministry  of  the  English  Church.'* 
He  then  observes  that,  as  to  the  first  charge,  although  he  esteemed  the 
opinion  to  be  erroneous,  it  did  not  appear  to  him  to  be  one  which  the 
Church  had  censured.  And,  as  to  the  other,  he  says :  <«  Regarding, 
then,  your  opinion  on  this  point,  as  one,  to  the  truth  of  which  I  can- 
not subscribe,  and  which  regards  a  deeply  mysterious  matter  as  to 
which  I  deem  it  far  safer  not  to  speculate,  I  still  view  it  as  one  nncen- 
Bured  by  the  Church,  and  I  do  not  consider  it  to  be  my  duty  to  seek  in 
our  ecclesiastical  courts  for  an  authoritative  decision  thereon,  and  there- 
by to  narrow  the  terms  of  communion  in  our  Church."  Having  tn- 
nounced  that  he  had  made  up  his  mind  not  to  grant  the  letters  of 
request,  he  admonishes  the  Archdeacon  that,  while  he  was  at  liberty 
himself  to  hold  as  a  pious  opinion  any  explanation  of  the  Real  Presence 
which  the  Church  of  England  has  not  condemned,  he  should  abstain  for 
the  future  from  all  attempts  to  enforce  the  acceptance  of  his  own  opi- 
"^SISI  ^^^^  ^  ^^^  condition  of  ^holding  faithfaUy  the  doctrine  of  the 
^  Real  Presence  itself ;  concluding:  << I  am,  dear  Archdeacon,  yosn 
affectionately,  R.  Bath  and  Wells." 

Although  the  deceased  Prelate  may  have  acted  discreetly  in  mere^ 
giving  this  admonition  and  refusing  to  grant  the  letters  of  request,  we 
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are  bound  to  say  that,  in  our  opinion,  this  is  no  adjudication,  upon  the 
charge  preferred  against  the  Archdeacon  of  having  affirmed  and  main- 
tained doctrine  repugnant  to  the  Thirtj-Nine  Articles  respecting  the 
Holy  Sacrament  of  the  Lord's  Supper,  so  as  to  make  the  issuing  of  a 
commission  to  inquire  into  it  an  excess  of  jurisdiction  on  the  part  of 
the  Archbishop  of  Canterbury. 

The  only  other  ground  laid  for  the  prohibition  is  the  refusal  of  Lord 
Auckland,  the  present  Bishop  of  Bath  and  Wells,  to  grant  the  letters 
of  request.  Again  we  must  say  that,  although  his  Lordship  may  have 
acted  discreetly  in  the  refusal,  we  consider  it  quite  clear  that  his  refusal 
is  not,  in  point  of  law,  binding  upon  the  Archbishop,  and  is  no  bar  to 
the  pending  proceeding  which  we  are  called  upon  to  prohibit.  The 
24th  section  of  stat.  8  ft  4  Vict.  c.  86,  enacts  that,  where  the  Bishop 
ifl  patron  of  any  preferment  held  by  the  party  accused,  the  Archbishop 
shall  exercise  all  the  powers  j^ven  by  the  statute  to  the  Bishop,  save 
granting  letters  of  request.  Therefore,  letters  of  request  not  being 
granted  by  the  Bishop,  the  power  of  issuing  a  commission  belongs  to 
the  Archbishop.  It  is  said  that  this  is  giving  an  appeal  from  the  Bishop 
to  commissioners,  who  must  be  considered  less  competent  to  judge  than 
he  is,  and  that  it  is  converting  to  the  peril  of  the  incumbent  a  provision 
that  was  intended  for  his  security.  But  the  Legislature  has  thought  it 
inexpedient,  where  the  Bishop  is  the  patron,  to  leave  it  entirely  in  the 
discretion  of  the  ^Bishop  whether  proceedings  shall  be  instituted  r^n^A 
sgainst  the  incumbent  or  not :  and  we  are  bound  to  suppose  that  '- 
the  Archbishop,  being  without  a  shadow  of  interest  to  bias  his  judg- 
ment, will  in  his  high  and  sacred  position  ever  act  conscientiously  and 
discreetly  for  the  peace  and  prosperity  of  the  church  over  which  he 
presides. 

For  these  reasons  we  think  that  there  is  no  ground  for  our  interfer- 
ence by  prohibition.  Had  we  entertained  any  doubt  upon  the  subject, 
we  should  have  afforded  an  opportunity  for  further  discussion :  but, 
entertaining  none,  we  deem  it  our  duty  to  refuse  the  rule. 

Rule  refused. 
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In  the  Matter  of  The  WESTBURY  UPON  SEVERN  Union. 

Nov.  24. 

Tbo  Poor  Law  Comminionen,  by  %  gmtnl  order  direoied  to  UnioDi  amoDgit  wUeh  wu  tbt 
nnion  inolading  the  pariih  of  W.,  dirootod  "  that  whenorer  the  day  appoioted  in  this  order,  for 
the  performance  of  any  act  relating  to  or  connected  with  the  election  of  guardians  shall  be  a 
Banday  or  Good  Friday,  svch  act  shall  be  performed  on  the  day  next  following,  and  each  sab> 
seqaent  proceeding  shall  be  postponed  one  day :"  and  that  ereiy  nomination  for  the  ofice  of 
guardian  should  be  in  writing,  and  should  be  sent,  after  Uth  March  and  before  26th  March,  to 
the  clerk  or  person  appointed  to  receiTC  nominations ;  and  such  clerk  or  person  **  ahall,  on  tbe 
receipt  thereof,  mark  thereon  the  date  of  its  reeeipit  and  also  a  nnmber  aeeording  U>  the  order 
of  its  receipt ;  provided  that  no  nomination  sent  before  the  16th  or  after  the  said  26th  day  of 
March  shall  be  valid :"  and  that,  if  the  number  of  persons  nominated  should  not  exceed  the 
number  to  be  elected,  the  clerk  should  certify  such  persons  as  elected;  otherwise  the  decCtos 
to  take  place  from  those  nominated. 

The  parish  W.  was  to  elect  three  guardians.  Three  persons  were  duly  nominated.  The  26tk 
March  fell  on  a  Sunday ;  and,  on  that  day,  a  paper  nominating  a  fourth  person,  M.,  vss 
dellTored  to  the  clerk  of  the  Union.  The  dark,  considering  this  last  nomination  a  ndlit^, 
certified  the  other  three  as  elected  guardians.  Complidnt  being  made  to  the  Poor  Law  Boari 
they,  under  stat  5  A  6  Vict  c.  67,  s.  8,  inquired  into  the  case,  and  by  an  order  declared  th< 
election  of  the  three  void. 

Motion  being  (within  the  time  limited  in  that  section)  made  for  a  eertiorari  to  remoTo  the  Isst- 
mentioned  order :  Held : 

1.  That  the  legality  of  the  order  might,  on  sneh  motion,  be  inquired  into  as  to  matters  shown  by 
affidavit,  though  not  apparent  on  the  face  of  the  order. 

2.  But  that  the  order  was  right*  the  nomination  of  BL  being  valid. 

Pashley,  on  this  day,  moved  for  a  rule  to  show  cause  why  a  certio- 

^^1^1  ^^^^  Bhould  not  isaae,  to  bring  op  *the  order  of  the  Poor  Law 

-'  GommissionorSy  dated  22d  September,  1854,  after  mentioned. 

From  the  affidavits  in  support  of  the  rule  the  following  facts  appeared. 

An  election  of  persons  to  serve  as  guardians  of  the  poor  for  the 
parish  of  Westbury  upon  Severn,  which  is  comprised  in  the  Union  of 
Westbury  upon  Severn,  during  the  year  commencing  15th  April,  1854, 
took  place  in  March,  1854.  The  number  to  be  elected  was  three. 
Joseph  Bennett,  Anthony  Dowding,  and  Thomas  Gadle  were  duly  nomi- 
nated, being  all  duly  qualified.  A  paper,  purporting  to  be  a  nomination 
paper  of  John  Mayo  to  be  guardian,  signed  by  a  qualified  rate-payer, 
dated  25th  March,  1854,  was,  upon  Sunday,  26th  March,  1854,  deli- 
vered to  the  clerk  to  the  guardians  of  the  Union.  The  clerk,  on  11th 
April,  1854,  certified  that  Bennett,  Dowding,  and  Cadle  were  duly 
elected  guardians. 

The  Poor  Law  Board  made  an  order,  dated  22d  September,  1854, 
addressed  to  the  guardians  of  the  Union,  to  the  guardians  of  the  parish, 
to  Bennett,  Dowding,  Oadle,  and  Mayo,  and  to  the  clerk  or  clerks  of 
the  justices  at  petty  sessions,  for  the  divisions  in  which  the  Union  is 
situate,  and  to  all  others  whom  it  might  concern.  This  order  recited 
that  the  Poor  Law  Commissioners,  by  an  order  dated  24th  July,  1847, 
addressed,  amongst  others,  to  the  guardians  of  this  Union,  <<  made  cer- 
*S161  ^^'^  ^^^^^  ^^^  regulations  (a)  relating  to  the  manner  *of  con- 
-^  ducting  the  election  of  guardians  of  the  poor  for  the  several 

(a)  This  order  was  addressed  ''To  the  Gvarffiaai  of  tht  poor  of  tha  MTtnl  obIobs 
the  sdhedolo  hereunto  annexed  j^ 
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parishes  comprised  therein.'*  That,  by  an  *order  of  the  Com-  p«qi7 
missioners,  dated  11th  September,  1835,  three  guardians  were  '- 
appointed  to  be  elected  for  the  parish.  That  an  election  of  guardians 
to  the  Union  took  place  in  March,  1854,  when  Bennett,  Dowding, 
Cadle,  and  Mayo  were  severally  nominated  as  guardians.  The  order 
then  proceeded  as  follows :  «<  And,  whereas  the  clerk  to  the  guardians 
of  the  poor  of  the  said  Union  has  certified  that  the  said  Joseph  Ben- 
nett, Anthony  Dowding,  and  Thomas  Cadle  were  duly  elected  guardians 
for  the  said  parish ;  And  whereas  a  question  has  arisen  as  to  the  right 
of  the  said  J.  Bennett,  A.  Dowding,  and  T.  Cadle  to  act  by  virtue  of 
such  alleged  election  as  elective  guardians  for  the  said  parish :  And 
we,  the  Poor  Law  Board,  under  the  authority  of  the  statutes  in  that 
behalf  made  and  provided,  have  seen  fit  to  inquire  into  the  circum- 
stances of  the  case,  and  find,  after  full  inquiry,  that  the  said  election 
was  a  void  election :  NoWy  therefore,  we,  by  this  our  order,  determine 
that  the  said  election  was  void,  and  that  the  said  J.  Bennett,  A.  Dow- 

"To  the  ehnrohwardeBB  and  ovenoan  of  the  ferenl  pariflhet  and  plaooB  comprised  within  tho 
nid  amons ; — 

**  To  tbo  ^erk  or  elerki  to  the  JniUeet  of  the  petty  mmIom  held  for  the  dirif ion  or  di?ifiona 
in  whieh  the  parishes  and  places  comprised  within  the  said  anions  are  sitaato ; — 

"  And  to  aU  othen  whom  it  may  ooncem. 

**  We,  The  Poor  Law  CommissionerSy  in  pnrsaanee  of  the  anthorities  rested  in  ns  by  an  Act 
pasBod,"  Ae.  (4  ft  5  W.  4,  c  7S),  "and  by  all  other  Acts  amending  the  same,  do  hereby,"  Ac. 
Then  followed  sereral  Articles.  Under  the  head  *'  Blection  of  Qnardians,"  and  in  Article  i,  was 
the  following  proTiso : 

**  Phmded  that  whenerer  the  day  appointed  in  this  order  for  the  performance  of  any  act  relat* 
i&g  to  or  eonneeted  with  the  election  of  gnardians  shall  be  a  Sunday  or  Good  Friday,  svch  act 
thall  be  performed  on  the  day  next  following,  and  each  subsequent  proceeding  shall  be  postponed 
one  day.* 

This  was  foUowed  by 

"Art.  7.  Any  person  entitled  to  vote  in  any  parish,  may  nominate  for  the  otBce  of  guardian 
thereof,  himself  or  any  other  person  or  number  of  persons  (not  exceeding  the  number  of  guardi- 
ans to  be  elected  for  such  parish),  proTided  that  the  person  or  persons  so  nominated  be  legally 
qualified  to  be  elected  for  that  office. 

''Art  8.  Breiy  nomination  shall  be  in> writing  in  the  form,"  Ac,  "and  be  signed  by  one  per- 
son only,  as  the  party  nominating,  and  shall  be  sent  after  the  14th  and  on  or  before  the  26th  day 
of  March,  to  the  clerk,  or  to  such  person  or  persons  as  may  hare  been  appointed  to  receire  the 
same,  and  the  clerk  or  such  person  or  persons,  shall,  on  the  receipt  thereof,  mark  thereon  the  data 
of  its  reeeipty  and  also  a  number  according  to  the  order  of  its  receipt ;  provided  that  no  nomina- 
tion sent  before  the  15th  or  after  the  said  2dth  day  of  March  shall  be  valid. 

'^  Alt  9.  If  the  number  of  the  persons  nominated  for  the  office  of  guardian  for  any  parish  shall 
be  the  lame  as,  or  less  than,  the  number  of  guardians  to  be  elected  for  such  parish,  such  persons, 
if  dalj  qualified,  shall  be  deemed  to  be  the  elected  guardians  for  such  parish  for  the  ensuing 
year,  sad  shall  be  certified  as  such  by  the  clerk  under  his  hand  as  hereinafter  provided  in  Art  22. 

**  Art  10.  But  if  the  number  of  the  duly  qualified  persons  nominated  for  the  office  of  guardian 
for  any  parish  shall  exceed  the  number  of  guardians  to  be  elected  therein,  the  clerk  shall  cause 
ToUiig  papers,  in  the  form,"  Ao.,  "to  be  prepared  and  filled  up,  and  shdCl  insert  therein  the  names 
of  all  the  persons  nominated,  in  the  order  in  which  the  nomination  papers  were  received,  but  it 
shall  not  be  necessary  to  insert  more  than  once  the  name  of  any  person  nominated." 

Then  fellow  directions  for  the  election,  in  the  case  of  the  number  of  nominated  persons  exeeed- 
Ssg  the  number  of  guardians  to  be  elected :  Art  22  directing  that  the  persons  elected  shall  be 
those  who  shall  have  obtained  the  greatest  number  of  votes. 

The  Sehednle  comprehended  the  Union  of  Westbnxy  upon  Severn. 

Copies  of  this  order  are  printed  by  the  Queen's  printer,  and  are  tt  be  JndieiaUy  notioed;  itst 
T  A  8  Y\H,  c  101,  s.  71. 

8m  Lumley's  General  Consolidated  Order. 

TOL.  nr.— 27  s  2 
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dingy  and  T.  Gadle  were  not  duly  elected,  and  hare  no  right,  by  Tirtoe 
of  such  alleged  election,  to  act  as  elective  guardians  for  the  said  parisL 
And  we  hereby  order  and  direct  the  said  J.  Bennett,  A.  Dowding,  and 
I.  Gadle,  respectively,  to  abstain  from  acting  or  attempting  to  act  as 
guardians  of  the  poor  of  the  said  Union,  during  the  continuance  of  tbe 
current  year  of  office,  under  and  by  virtue  of  such  alleged  election  as 
aforesaid. 

M^o-y  *0n  11th  of  November  instant,  Cadle  left  notice,  at  the  office 
-'  of  the  Commissioners,  that  this  Court  would  be  moved  on  his 
behalf  for  a  certiorari,  on  the  ground  that  Bennett,  Dowding,  and  Gadle 
were  duly  nominated,  and  that  the  nomination  paper  for  Mayo  was 
informal  and  void,  for  the  following  reason : 

^^  That  the  said  nomination  paper  of  the  said  John  Mayo  was  sent 
and  delivered  by  the  said  Anthony  Dowding  to  Maurice  Frederidc  Car- 
ter, the  clerk  of  the  guardians  of  the  poor  of  the  said  Westbniy  qb 
Severn  Union,  on  Sunday  the  26th  day  of  March  last. 

^^  That  the  said  M.  F.  Carter  rejected  the  said  nomination  paper  of 
the  said  J.  Mayo  on  the  ground  that  it  was  informal  and  void,  for  die 
reasons  and  on  the  grounds  aforesaid ;  and  thereupon  that  the  said  M. 
F.  Carter  duly  certified  that  the  said  J.  Bennett,  the  said  A.  Dowding, 
and  T.  Cadle  were  duly  elected  guardians  of  the  poor  of  the  said  parish 
of  Westbury  on  Severn. 

"  That  the  Poor  Law  Board,  with  reference  to  the  said  election  of 
guardians  for  the  poor  of  the  said  parish  of  Westbury  on  Severn,  on  the 
22d  day  of  September,  made  the  order,"  ^^  which  said  order  is  incorrect, 
irregular,  and  illegal,  inasmuch  that  the  said  election  mentioned  in  the 
said  order  hereinbefore  set  forth  was  not  a  void  election,  and  that  ihe 
said  M.  F.  Carter  acted  rightly,  legally,  and  correctly  in  rejecting  the 
said  nomination  paper,  and  in  certifying  that  the  said  J.  Bennett,  A. 
Dowding,  and  T.  Cadle  were  duly  elected  as  aforesaid. 

^'  That  the  said  nomination  of  the  said  J.  Mayo  was  informal  and 
void." 

Two  other  objections  to  the  nomination  paper  were  stated,  which  were 
not  pressed  in  argument. 

ntQ^q-t  The  affidavit  in  answer  stated  the  issuing,  under  the  ^hands 
•^  and  seal  of  office  of  the  Poor  Law  Commissioners,  of  the  order 
of  24th  of  July,  1847,  with  the  necessary  formalities  required  by  stat. 
4  &;  5  W.  4,  c.  76,  s.  15,  &;c.,  which  ord  er,  in  the  September  following, 
came  into  operation  in  the  Westbury  upon  Severn  Union.  That,  shortly 
after  the  clerk  had  certified  the  election,  a  complaint  was  made  by  John 
Mayo  that  the  election  was  invalid,  on  the  ground  that  the  paper  nomi- 
nating  him  as  guardian  had  been  improperly  rejected  by  the  clerk.  That 
John  Mayo  *' requested  that  the  said  Poor  Law  Board  would,  on  die 
ground  suggested,  take  the  said  election  into  consideration,  and  declare 
it  void."     *^  That,  in  consequence  of  such  complaint  and  application, 
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the  said  Poor  Law  Board  did  proceed  to  make  inquiries  as  to  the  facta 
ind  drcmnstancee  of  the  case ;  and  that,  a  controversy  having  arisen, 
ind  a  qnestion  having  been  thus  raised,  as  to  the  right  of  the  persons  so 
declared  as  aforesaid  to  have  been  dnly  elected  as  guardians  of  the  poor 
of  the  said  parish  of  Westburj  on  Severn  to  act  as  such  elected  guar- 
diaas,  the  said  Poor  Law  Board  did  think  fit  to  ^inquire  fully  into  the 
circumstances  connected  with  the  said  election,  and  did  therefori^ 
accordiiigly  carefolly  inquire  into  and  thoroughly  investigate  the  whole 
circQiDStances  of  the  case,  and  did  thereupon,  after  mature  deliberation, 
determine  that  the  said  election  was  void :  and  the  said  Poor  Law  Board 
did,  on  the  22d  day  of  September,  1854,  in  pursuance  of"  stat.  4  &  5 
Viet.  e.  76, ''  and  of  all  other  statutes  in  that  case  made  and  provided, 
daly  make  and  issue,  under  the  hand  of  the  President  of  the  said  Poor 
Law  Board,  and  under  the  seal  of  office  of  the  said  Poor  Law  Boeard,  a 
certain  wder,"  kc  (the  order  in  question  of  22d  September,  1854). 

*PiuUej/j  in  support  of  his  motion. — The  clerk  to  the  guardians  r^QOA 
has  eonsidered  that  the  nomination  of  Mayo  is  void,  by  virtue  ^ 
of  the  proviso  in  Art.  6  of  the  General  Orders,  inasmuch  as  it  was 
served  on  a  Sunday ;  and  he  therefore,  under  Art.  9,  has  considered 
that  the  three  persons  to  whose  nomination  there  was  no  objection  are 
duly  elected.  The  Poor  Law  Commissioners  consider  that  his  view  is 
erroneous :  and,  under  stat.  5  &  6  Vict.  c.  57,  s.  8,  they  have  issued 
the  order  of  22d  September,  1854,  declaring  the  election  void.  The 
first  question  is,  whether  their  decision  can  be  reviewed.  Sect.  8  en- 
acts :  «« That  in  case  any  question  shall  arise  as  to  the  right  of  any 
person  te  act  as  an  elective  guardian  it  shall  be  lawful  for  the  Gommis- 
sioaers,  if  they  shall  see  fit,  to  inquire  into  the  circumstances  of  the 
case,  and  to  issue  such  order  or  orders  therein,  under  their  hands 
and  seal,  as  they  may  deem  requisite  for  determining  the  question ; 
and  no  such  order  shall  be  liable  to  be  removed  by  writ  of  certiorari 
into  the  Court  of  Queen's  Bench  unless  the  application  for  such  writ 
shall  be  made  during  the  term  next  after  the  issuing  of  such  order." 
The  reservation  of  a  power  to  apply  within  a  limited  time  clearly  shows 
that,  upon  such  application,  the  order  is  to  be  subjected  to  review :  nor, 
as  to  this,  can  there  be  any  difference,  as  to  the  competency  of  this 
Oonrt,  between  defects  apparent  on  the  face  of  the  order  and  defects 
shown  by  affidavit.  The  case  may  be  compared  to  that  of  the  appoint- 
ment of  an  overseer ;  indeed  it  is  stronger :  for  in  the  case  of  an  over- 
seer there  is  an  appeal.  [Sir  A*  J.  E.  Coekbum^  Attorney-General, 
contra,  referred  to  Begina  v.  Bolton,  1  Q.  B.  66  (E.  C.  L.  R.  vol.  41), 
ss  ^showing  that  the  proper  question  was,  whether  the  Oommis-  rMo-i 
sioners  had  jurisdiction  to  commence  the  inquiry.]  The  qnes-  '- 
titm  is  not  whether  the  proceedings  were  without  jurisdiction,  but  whe- 
ther the  adjudication  is  final.    The  election  of  the  guardians  might  be 
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impeaohed  in  qao  warranto ;  Darley  v.  The  Qneen,  12  Gl.  k  Fin.  520 
(where  Bex  v.  Hanley,  note(i)  to  Bex  v.  Bamsden,  8  A.  &  E«  468  (E.  C. 
L.  B.  Tol.  80),  was  overruled),  Begina  v.  Gnardians  of  St.  Martins, 
17  Q.  B.  149  (E.  C.  L.  B.  vol.  79):  this  is  an  easier  mode  of  trying 
the  question.  Then,  as  to  the  oorrectness  of  the  adjudication.  Bj 
the  proviso  in  Art.  6  of  the  General  Orders,  where  a  day  appointed  for 
the  performance  of  an  act  relatmg  to  the  election  of  gaardiane  shall 
be  a  Sunday^  the  act  shall  be  performed  in  the  day  next  following. 
Here  the  last  day  for  the  reading  of  the  nomination  papers  was,  by 
Article  8,  the  26th  of  March,  which  was  a  Sunday.  The  clerk  mast 
mark  the  day  on  which  he  receives  the  notice,  by  Art.  8.  [Wight- 
man,  J. — Why  may  he  not  mark  Monday  ?]  That  might  perhaps  be 
done,  except  when  the  act  is  in  the  nature  of  process,  and  so  Ulegal 
under  stat.  29  G.  2,  c.  7,  s.  6.(a)  A  delivery  on  Sunday,  19th  March, 
would  possibly  have  been  good ;  for  that  might  have  been  treated  ss  a 
delivery  on  Monday,  20th  March,  which  would  have  been  within  the  time. 
But,  if  this  be  treated  as  a  delivery  on  Monday,  27th  March,  the  deliverj 
is  void,  except  for  the  proviso  in  Article  6.  Now  that  Article  does  not 
make  the  delivery  on  Sunday  valid,  as  a  delivery  on  Monday,  but  sim- 
ply directs  that  the  act  shall  be  done  on  the  day  following  the  Sunday. 
^A^o-i  [Bblb,  J.,  referred  *to  Bawlins  v.  The  Overseers  of  West  Derby, 

"  J  2  Com.  B.  72  (E.  C.  L.  B.  vol.  52).]  It  was  there  held  that, 
under  stat.  6  &  7  Vict.  c.  18,  s.  4,  a  notice  of  a  claim  to  vote  in  the 
election  of  a  member  of  Parliament  might  be  served  upon  the  overseer 
on  a  Sunday.  The  overseer  in  that  case  has  nothing  to  do.  [Erlx, 
J. — The  overseer,  we  thought,  might  conscientiously  read  on  Monday 
a  notice  delivered  on  Sunday.]  Here  the  clerk,  upon  receipt  of  the 
notice,  has  to  mark  the  day  of  the  receipt. 

Sir  A.  J.  U.  Coekbumj  Attorney-General  (with  whom  was  Tomlinr 
$on)j  showed  cause  in  the  first  instance. — ^Where  an  inferior  tribunal  acts 
within  its  jurisdiction,  this  Court  will  not  interfere.  [Erle,  J. — Not 
to  inquire  into  its  judgment  as  to  facts.  But  we  may  inquire  whethw 
its  law  is  wrong  upon  the  given  facts,  as  in  Crepps  v,  Durden,  2  Cowp. 
640,  where  this  Court,  in  an  action  of  trespass  against  a  justice,  ruled 
that  he  had  acted  illegally  in  convicting  a  man,  under  stat.  29  C.  2,  c 
7,  s.  1,  for  different  offences  in  exercising  his  ordinary  calling  more 
than  once  on  the  same  day.]  Then  the  question  arises  as  to  the  legality 
of  the  view  taken  by  the  Commissioners.  The  effect  of  Article  6  is 
that  Sunday  the  26th  of  March  is  not,  and  Monday  the  27th  of  Mardi 
is,  the  last  day  for  delivering  the  nomination  paper.  The  notice  is  in 
the  clerk's  hands  on  that  Monday.  (He  was  then  stopped  by  the 
Court.) 

PaaKUjff  in  reply. — By  Art.  8  the  clerk  is  to  mark  the  papera  ac- 

(a)  See  Eggington'i  Cue,  2  B.  A  B.  717  (I.  0.  L.  B.  t«L  76). 
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cording  to  the  order  of  the  receipt.  Bnt  bow  *can  he  do  this  r^qoo 
accoratelj,  if  he  does  not  mark  on  the  day  of  the  delivery?  '- 
[WiOHTMAKy  J« — ^Sappoee  he  finds  the  notice  in  his  box  on  Monday.] 
How  can  he  know  the  order  in  which  the  papers  were  put  into  the  box  f 
[Erlb,  J. — ^Notices  in  many  cases  may  be  sent  by  the  post :  whelre 
sereral  such  notices  are  put  at  once  into  the  box  of  the  party  ad- 
dressed, such  party  would  probably  take  the  one  out  first  which  ha£ 
been  pat  in  last.] 

Lord  Campbbll,  G.  J. — I  have  no  doubt  of  our  jurisdiction,  under 
sect.  8  of  Stat.  5  &  6  Yict.  c.  57,  to  remove  the  orders  of  the  Commis- 
sioners by  certiorari  for  an  error  in  law.  But  we  should,  in  our  dis- 
cretion, not  issue  a  certiorari  without  a  primfi  facie  case.  Here,  as  we 
hsve  already  expressed  our  opinion,  we  think  the  Commissioners  right. 

WiOHTMAK,  J. — ^I  am  of  the  same  opinion,  for  the  reasons  which 
have  been  given  during  the  argument. 

Eblb,  J. — The  notice  may  be  treated  as  delivered  on  the  Monday, 
and  may  be  marked  as  received  simultaneously  with  those  sent  on 
Monday. 

(No  fourth  Judge  was  present.) 

Bule  discharged. 


♦WILLIAM  ELY  HUTCHINSON,  JAMES  BROOK  and  ^^^^. 
CHARLES  APPLEYARD,  v.  JOHN  GREENWOOD  and  L  ^^ 
JANE  THOMPSON.    Nov.  25. 

Is  ejMtmen^  m  woU  tinee  The  Common  Law  Prooodan  Aoty  185S,  m  beforoy  the  Comi  hai 
jvudidioik  to  order  by  rale  the  parUea  really  oondnetiog  the  defenoe  to  pay  the  eoels  of  tbt 
pUintil^  though  thoee  pvtaei  are  etrangen  to  the  reeordi  and  elalm  no  interef I  in  the  properly. 
Held  by  Lord  OampbeU,  C.  J.,  and  Wightmao,  J.    DiMenUente  Brie,  J. 

Clkasby  obtained  a  rule  calling  on  William  Hutchinson  and  Samuel 
Sliarpe  to  show  cause  why  they  should  not  pay  the  plaintiffs  the  costs 
of  the  above  cause. 

The  facts  appeared  to  be  that  the  plaintiffs  issued  a  writ  in  eject* 
inent  to  recover  some  premises.  William  Hutchinson  and  Samnel 
Sharpe,  the  parties  against  whom  the  rule  was  obtained,  claimed  no  in- 
terest in  the  property  for  themselves:  but  they  thought  that  it  be- 
longed to  an  infant,  their  relative ;  and,  to  protect  her  interests,  they 
direeted  a  solicitor  to  defend  the  action,  on  their  retainer.  An  appear- 
ance wss  accordingly  entered  in  the  name  of  the  two  defendants  on  the 
record,  who  were  poor  persons  occupiers  of  cottages  on  the  premises : 
s&d  the  action  was  defended  in  their  name,  but  at  the  expense  and  on 
the  retainer  of  William  Hutchinson  and  Sharps.  In  the  result,  thi» 
pUintifi  had  a  verdict  and  judgment.  Their  costs  were  taxed ;  but, 
owing  to  the  poverty  of  the  defendants  on  the  record,  the  plaintifb 
oonld  not  obtain  payment  from  them. 
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Joseph  Addiion  now  showed  cause.— -The  nde  calk  upon  strangers  to 
the  record  to  pay  the  costs  of  the  action*  That  has  always  been  be» 
^^.^  yond  the  jurisdiction  *of  the  Court  in  an  ordinary  action ;  Hay* 
^^^J  ward  V.  Oiffard,  4  M.  &  W.  194,t  Berkeley  v.  Diniery,  10  B.  k  C. 
118  (E.  C.  L.  B.  ToL  21).  But  it  must  be  admitted  that  before  the 
Oommon  Law  Procedure  Act,  1852,  the  Court  had  this  jurisdiction  in 
actions  of  ejectment.  The  reason  seems  to  have  been  that  ejectment 
was  altogether  a  fictitious  action.  But  now  the  whole  of  these  fictions 
tf  e  abolished,  and  ejectment  is  on  the  same  footing  as  other  aotions.(a) 
The  authorities  are  too  strong  to  permit  it  to  be  questioned  that,  so 
long  as  the  action  continued  a  fiction,^ ejectment  was  an  exception; 
Thrustout  V.  Shenton,  10  B.  &  C.  110  (E.  C.  L.  B.  vol.  21),  Doe  dem. 
Masters  v.  Gray,  10  B.  &  C.  615.  [Erlb,  J. — In  Thrustout  v.  Shea- 
ton  the  person  who  was  compelled  to  pay  the  costs  was  a  party  to  the 
consolidation  rule.  Doe  dem.  Masters  v.'Oray  is,  as  far  as  I  know,  the 
only  case  in  which  such  a  jurisdiction  has  been  exercised  over  a  per- 
son not  a  party  to  the  record,  expect  where  that  person  had,  by  some 
special  act,  submitted  to  the  jurisdiction  of  the  Court.] 

CfUoibyj  in  support  of  the  rule. — Lord  Tenterden  in  Doe  dem.  Mss> 
ters  V.  Gray  treats  the  jurisdiction  in  ejectment  as  quite  settled ;  and 
Lord  Abinger  in  Hayward  v.  GifiSftrd,  whilst  deciding  that  there  was  no 
general  power  to  make  such  a  rule,  treats  actions  of  ejectment  as  a  re- 
cognised exception. 

Lord  Campbbll,  C.  J. — I  am  of  opinion  that  the  rule  must  be  abso* 
*A2fil  ^^^^'  ^^*  AdcUsan  admits,  I  think  most  ^properly,  that  before 
-"  The  Common  Law  Procedure  Act,  1852,  the  Court  would  hare 
had  jurisdiction  under  such  circumstances  as  these  to  order  the  per- 
sons, who  really  conducted  the  defence  in  an  action  of  ejectment,  to 
pay  the  costs,  though  they  were  not  parties  on  the  record,  or  to  the 
consent  rule.  I  had  always  thought  that  in  this  respect  ejectment  was 
n  recognised  exception ;  and,  as  long  as  I  have  known  the  law,  it  wsi 
considered  established  practice  that  the  persons  really  employing  the 
•attorney  and  defending  the  ejectment  were  liable  to  be  made  to  pty 
costs  in  this  manner.  In  Doe  dem.  Masters  v.  Gray,  Lord  Tenterden, 
•  very  cautious  Judge,  lays  down  the  rule  as  well  established*  He 
eays :  <<  In  ejectment  we  can  make  the  real  party  to  the  suit  pay  the 
costs."  And  there  is  good  reason  for  this,  as  otherwise  there  might 
be  great  mischief.  The  persons  really  interested  as  landlords  nerer 
would  appear  themselves,  if  they  could  cause  an  appearance  to  be  en- 
tered in  the  name  of  a  pauper  tenant  and  defend  the  suit  without  risk 
to  themselves  of  having  to  pay  the  plaintiff's  costs ;  and  so,  when  the 
plaintiff  at  last  obtained  judgment,  there  would  be  no  available  remedy 
for  his  costs. 

(a)  Bat  IM  lUt  15  A  10  Viet  e.  76,  i.  207,  which  Mems  inUnded  to  pMTtDt  the  duuf*  oC 
ttM  fonnf  in  i|)eetBieiit  from  affeotlnc  the  ratoltf  of  the  Mtion. 
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I  eannot  see  that  The  Common  Law  Procedare  Act,  1852,  affects  the 
question  at  all.  The  principle  is  that  the  individoals  who  order  an  ap- 
pearance to  be  entered  in  ejectment,  in  the  names  of  those  not  really 
defending  the  suit,  abuse  our  process,  and  that,  as  thej  substantially 
are  the  suitors,  we  have  jurisdiction  to  make  them  pay  the  costs.  With 
great  respect  for  my  brother  Erie,  who  entertains  a  different  opinion, 
I  cannot  doubt  that  this  rule  should  be  made  absolute. 

^WiGHTMAV,  J. — ^I  am  of  the  same  opinion.  It  was  an 
ordinary  rule  of  practice  that  a  party  who  did  not  choose  to  '- 
appear  in  his  own  name  to  an  action  of  ejectment  brought  in  the  old 
form,  but  who  really  defended  the  action,  was  to  be  treated  as  virtually 
defendant,  and  might,  in  that  peculiar  action,  be  made  to  pay  costs. 
Mr.  Adduon  admits  that  this  was  established  by  authority;  but  he 
sajs  the  new  form  of  the  action  makes  a  difference.  I  do  not  think 
00 ;  the  mischief  remains;  persons,  who  do  not  like  to  appear  in  their 
own  name,  still  may  appear  in  the  name  of  a  pauper  tenant  to  the  new 
writ,  as  they  could  when  the  action  of  ejectment  was  brought  under  the 
old  practice.  It  is  said  that  before  The  Common  Law  Procedure  Act, 
1852,  die  action  of  ejectment  was  fictitious.  It  is  true  enough  that  the 
plaintiff  John  Doe  was  a  fictitious  person ;  but  the  defendant  on  the 
recwd  always  was  a  real  person :  so  that  the  change  of  the  form  in  the 
action  makes  no  difference  in  this  respect 

On  the  merits,  it  is  quite  clear  that,  if  we  have  jurisdiction,  we  should 
make  these  persons  pay  the  costs,  as  they  were  those  really  defending 
the  action. 

Erlb,  J. — ^This  is  a  rule  calling  on  strangers  to  the  record  to  pay 
the  pUintiffs'  costs,  because  they  employed  the  attorney,  and  defended 
the  action*  On  principle,  I  think  that,  assuming  that  this  is  a  wrong  to 
the  plaintifis,  still,  unless  those  parties  have  done  something  to  give  us 
jurisdiction  to  give  redress  in  this  summary  manner,  the  plaintiffs  should 
seek  redress  by  suit  in  the  ordinary  way,  so  that  these  piurties  may  make 
their  defence  and  contest  the  amount  of  the  damages.  Here  the  parties 
are  strangers  to  the  record;  and  I  do  not  see  on  what  ^principle  r^ooo 
we  have  this  summary  jurisdiction  over  them.  Neither  can  I  ^ 
find  that  weight  of  authority  which  Mr.  AddiiOHj  with  I  must  say  un- 
necessary liberality,  admitted  to  establish  the  jurisdiction  in  the  par- 
ticular action  of  ejectment.  As  far  as  I  know,  the  only  authority  for 
the  position  is  Doe  dem.  Masters  v.  Gray.  In  Thrustout  t;.  Shenton  the 
psrty  who  was  ordered  to  pay  the  costs  was  a  party  to  the  consent  rule; 
that  gave  the  Court  jurisdiction. 

These  cases  caine  under  consideration  in  Doe  dem.  Wright  v.  Smith, 
8  Dowl.  P.  C.  517.  There  the  party  against  whom  the  rule  was  directed 
had  employed  an  attorney  to  defend  the  ejectment  for  the  defendant  on 
the  record,  who  would  have  otherwise  allowed  judgment  to  go  by  default. 
He  claimed  no  interest  in  the  land ;  and  Williams,  J.,  decided  that^  even 
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]f  he  interfered  for  bad  or  vexatiotis  motives,  the  Court  had  no  jnriadic* 
tion  to  order  such  a  stranger  to  pay  the  costs.  He  points  out  that  in 
Doe  dem.  Masters  v.  Gray  the  party  was  one  defending  to  protect  an 
intorent  claimed  by  himself,  and  that  the  extreme  limit  to  which  anj 
Court  had  ever  gone  was  in  that  case.  I  am  aware  of  no  case  but  Doe 
dem.  Masters  v.  Gray  in  which  the  principle  has  been  acted  on  eren  bo 
far.  I  am  therefore  of  opinion  that,  if  the  plaintiffs  are  entitled  to 
recover  the  costs  from  these  parties,  they  must  recover  them,  not  in  thia 
summary  manner,  but  in  the  normal  way  by  action.  For  this  reason  I, 
on  principle,  think  the  rule  should  be  discharged* 
(No  fourth  Judge  was  present.)  Rule  absolute. 


♦3291  *J^MES  EDWARD  JACKSON  RICCARD,  THOMAS  ROE, 
-•       Clerk,  and  MARY,  his  wife,   v.  WILLIAM    BLANURI, 
GEORGE  DERBY,  and  HENRY  CHARLES  MILES,  The  In- 
closure  Commissioners  for  ENGLAND  and  WALES.    Nov.  25. 


On  %  feisnad  iiina,  dirdotod  under  lUt  SAO  Viet  e.  118,  i.  5S,  to  try  Whttiier  ike  plwDtifli  Ini 
faeh  an  interest  in  a  manor  as  entitled  them  to  objeet  to  the  enclosure  of  certain  landi  lyiag 
within  it,  the  snbstanoe  of  defendants'  ease  was :  that,  though  plainlifls  were  loidi  of  tki 
manor,  yet  a  former  lord,  L.,  to  whom  plaintiffs  were  privy  in  estate,  agreed,  in  1800,  act  ante 
seal,  to  take  an  allotment  in  sereralty  of  151  acres  of  the  waste  in  lien  of  his  interest  in  Ui« 
rest  of  the  waste ;  that  the  agreement  was  aeted  npon,  and  the  plaintiffii  still  ei]Joyed  the  aIlot> 
mont  A  Judge's  order  was  obt^ed  by  defendants  to  inspect  the  eonTeyaaee  by  vkwb 
h.  aoqnired  the  manor,  before  1800,  and  the  eonTcyance  by  L.  to  his  son,  the  probate  of  (be 
\rill  of  the  son  nnder  which  plaintiffs  were  ezeentors,  and  also  all  leases  and  entriss  nlat' 
ing  to  the  letting  of  the  151  aeres  alleged  to  hare  been  allotted. 

On  a  rule  to  rescind  this  order : 

Held :  that  each  of  the  documents  was  relerant  to  support  the  defendants'  ease,  and  being  so,  ibi 
defendants  were  entitled  to  inspect  them,  though  tiiey  were  also  title  deeds  of  the  phustiik 

Rule  discharged. 

This  was  a  feigned  issue,  directed  under  stat.  8  &  9  Yict.  c.  118, 0. 
56,  to  try  the  question  ^'Whether  the  plaintiffs,  or  some  or  one  of  them, 
have  or  had  such  an  interest  in  the  manor  of  Lynton  in  the  county  of 
Devon  as  entitled  them,  or  either  of  them,  to  object  to  the  enclosure  of 
wastelands  in  that  manor,  which  it  was  proposed  to  enclose.  It  stood 
for  trial  at  the  last  Devonshire  assizes,  when  the  defendants,  on  13th 
July,  1854,  obtained  on  summons  an  order  from  Martin,  B.,  that  they 
should  be  at  liberty  to  inspect  and  take  copies  of  certain  documents. 
The  plaintiffs,  intending  to  apply  to  the  Court  in  Term  time  to  rescind 
the  order,  refused  to  obey  it.  The  trial  of  the  issue  was  consequently 
postponed  by  order  of  the  Judge  of  assise. 

Slade^  for  the  plaintiffs,  in  this  term,  obtained  a  rule  Nisi  to  rescind 

the  order.     Montague  Smithy  on  the  part  of  the  defendants,  obtained  % 

cross  rule  calling  on  the  plaintiffs  to  show  cause  why  they  should  not 

«A^ni  *P^^  ^^^  ^^^^  occasioned  by  the  postponement  of  the  trial.   The 

-'  Court  ordered  that  the  two  rules  should  come  on  togetbtf . 
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During  the  argument,  it  was,  at  the  suggestion  of  the  Court,  agreed 
tkt  Montague  Smitk'$  rule  should  drop,  and  that  the  Court  should 
deal  with  the  learned  Baron's  order  as  it  should  seem  to  them  he  ought 
to  hare  done  if  the  whole  of  the  materials  now  before  the  Court  had 
been  before  him  when  he  made  the  order.  The  fadls  material  to  the 
decision  proceeding  on  this  arrangement  appeared  from  the  affidavits  to 
be  as  follows. 

An  application  was  made,  under  stat.  8  &  9  Vict.  o.  118,  s.  25,  to 
the  Enclosure  Commissioners  by  persons  proposing  to  enclose  waste 
lands  in  the  manor  of  Lynton  in  Devonshire ;  and  an  Assistant  Com- 
missioner was  duly  sent  to  inquire  into  the  expediency  of  the  enclosure. 
The  plaintiffs  opposed  the  enclosure,  alleging  that  they  were  lords  of 
the  manor,  and  thAt,  by  stat.  8  &  9  Vict.  c.  118,  s.  29,  the  Commissioners 
could  not  proceed  without  their  consent.  The  applicants  did  not  deny 
that  the  plaintiffs  were  lords  of  the  manor ;  but  they  contended  that, 
on  the  25th  July,  1800,  an  agreement  in  writing,  not  under  seal,  was 
signed  by  William  Lock  (who  purchased  the  manor  in  1792,  and  whose 
estate  it  was  alleged  the  plaintiffs  now  had),  John  Lock,  his  son,  and  a 
nnmber  of  other  persons,  referring  it  to  an  arbitrator  to  say  on  what 
tenns  the  waste  lands  in  the  manor  should  be  enclosed.  And  that  the 
arbitrator  allotted  to  the  then  lord,  in  lieu  of  his  rights,  151  acres, 
which  were  in  1800  enclosed  by  him,  and  enjoyed  by  the  Locks  succes- 
sirely,  and  since  their  death  by  the  plaintiffs,  in  severalty :  and  the 
^plieants  contended  that  the  effect  of  this  transaction  was  to  render 
the  lords  of  the  manor  *no  longer  interested  in  the  waste  lands,  r^qqi 
withm  the  meaning  of  stat.  8  &  9  Vict.  c.  118,  s.  29.    The  plain-  ^ 


denied  all  knowledge  of  any  such  agreement.  The  issue  was 
directed,  under  stat.  8  ft  9  Vict.  c.  118,  s.  56,  to  try  this  question.  The 
order  of  the  learned  Baron  was.  That  the  defendants  should  be  at  liberty 
to  « inspect  and  take  copies  of  or  extracts  from  the  several  documents 
numbered  1,  2,  and  8,  referred  to  in  the  list  hereunto  annexed,  as  also 
of  the  alleged  agreement  of  1800,  and  all  leases,  agreements,  allotment 
papers,  table  of  measurements,  and  entries  of  rent,  in  respect  of  the 
151  acres  alleged  to  be  allotted  to  the  lord  of  the  manor  in  1800." 

The  list  annexed,  which  had  originally  accompanied  the  summonSy 
described  under  the  head  No.  1  a  conveyance,  dated  in  1792,  of  the 
manor  of  Lynton  to  William  Lock :  under  No.  2  a  conveyance,  dated  in 
1799,  by  William  Lock  to  his  son  John  Lock :  under  No.  8  the  probate 
of  the  will  and  codicil  of  the  said  John  Locl%  in  1882,  to  James  Edward 
Jacbon  Riccard,  the  executor  thereof.  It  then  specifically  described  a 
great  many  leases  and  agreements  for  leases  by  John  Lock  in  his  life- 
time, and  by  the  plaintifib  since  to  different  persons,  and  also  in  general 
terms,  all  leases,  &c.,  and  entries  relating  to  leases  of  any  parcels  of  the 
^or.  The  order  was  however  limited,  as  will  be  seen,  to  those  relat- 
ing to  the  151  acres.    The  plaintiffs  by  their  affidavits  denied  all  con* 
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trol  over  or  possession  of  the  alleged  agreement  of  1800.  It  iras 
admitted  by  them  that  they  had  the  possession  of  the  documents  num- 
bered ly  2,  and  8,  and  that  they  had  the  possession  of  many  leases,  ie^ 
of  different  parts  of  what  had  formerly  been  waste  lands  of  the  manor: 
*SS21  ^^^  ^^  ^^  sworn  that  these  ^leases,  &c.y  had  no  reference  what- 

-'  ever  to  the  agreement,  and  that  the  parcels  of  land  were  appro?e- 
ments  by  the  lords.  And  the  plaintiffs  in  strong  terms  objected  to  the 
production  of  these  documents,  which,  it  was  sworn,  were  their  title 
deeds,  and  not  relevant  to  prove  the  defendants'  case. 

Mantoffue  Smithy  CoUridgej  and  JB.  E.  TumeTy  now  showed  cause.— 
The  jurisdiction,  given  to  the  Courts  of  common  law  by  stat.  14  k  IS 
Vict.  c.  99,  s.  6,  is,  to  order  an  inspection  in  all  cases  in  which  a  dis- 
covery might  have  been  obtained  in  equity.  The  first  inquiry  must 
therefore  be,  what  is  the  case  in  aid  of  which  the  discovery  is  songht 
Now  the  issue  raised  here  is,  Whether  the  plaintifi  are  interested  in  the 
lands  sought  to  be  enclosed,  so  as  to  be  entitled,  under  stat.  8  &  9  Vict 
c.  118,  s.  29,  to  stop  the  proceedings.  The  defendants  make  a  ease, 
admitting  that  the  plaintiffs  are  lords  of  the  manor,  but  alleging  that, 
in  1800,  William  Lock  and  John  Lock,  who  were  successively  lords  of 
the  manor,  and  under  whom  the  plaintiffs  claim,  agreed  to  take  an  allo^ 
ment  of  151  acres  of  waste  land  in  lieu  of  the  rights  of  the  lord,  and 
that  this  agreement  was  acted  upon,  and,  therefore,  the  plaintifis,  pri- 
vies in  estate  to  the  lord  who  made  that  agreement,  and  in  enjoyment 
of  the  151  acres,  are  no  longer  interested.  It  is  the  right  of  the  d^ 
fondants  to  prove  that  case  in  fact,  if  they  can.  And  they  come  to  the 
Court  to  ask  to  inspect  documents  which  are  all  relevant  to  prove  such 
case.  The  documents  described  under  the  heads  No.  1,  2,  and  3  show 
that  the  two  Locks,  who  signed  the  agreement  in  1800,  or  one  of  them, 
had  the  manor  which  the  plaintiffs  now  have.  That  is  an  essential  part 
*38S1  ^^  *^^^  defendants'  case.     The  various  leases,  &c.,  referring  to 

-'  the  151  acres  show  that  the  agreement  was  acted  upon,  and  tbt 
the  151  acres  have  de  facto  been  enjoyed  by  the  lords  of  the  manor. 
That  is  another  part  of  the  defendants'  case.  Then,  these  documents 
being  relevant  evidence,  the  defendants  have  a  primft  facie  right  to 
inspect  them.  The  objection  made  is  that  these  documents  are  the 
title  deeds  of  the  plaintiffs.  No  doubt  the  applicant  for  a  discovery  is 
not  entitled  to  inspect  the  other  party's  title  deeds  merely  in  order  to 
find  out  that  they  do  not  completely  support  that  party's  title :  but  he 
is  entitled  to  inspect  those  documents  which,  though  they  are  title  deeds 
of  the  other  party,  also  prove  affirmatively  a  part  of  the  case  set  np  hy 
the  applicant;  Smith  v.  The  Duke  of  Beaufort,  1  Phillips's, Bep.  209, 
219.  In  that  case  Lord  Cottenham,  C,  says :  «« But  it  is  further  stated 
by  the  defendant,  <  that  these  documents  are  his  title-deeds,  evidences, 
smd  muniments,  and  that  they  evidence  or  relate  to  his  right  and  title 
to  his  estates  and  to  the  said  duty  or  payment,  and  do  not  in  any  man- 
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ner  eTidence  or  relate  to  any  oBtate  or  right  belongbg  to  or  daimed  hj 
the  plaintiff;  nor  has  the  plaintiff  any  interest  in  them/  With  respect 
to  the  latter  part  of  this  statement,  it  is  snfEcient  to  obserye,  that  the 
plaintiff  does  not  claim  the  inspection  of  these  documents  as  evidencing 
or  rekting  to  any  estate  or  right  belonging  to  him ;  nor  does  he  claun 
iny  interest  in  them  in  the  sense  in  which  the  word  is  here  need :  he 
admits  them  to  be  the  property  of,  and  to  belong  to,  the  defendant. 
This  is  not  the  ground  on  which  he  rests  his  r^ht  to  inspect  them.  He 
claims  the  inspection  of  *them  as  relating  to  the  matters  charged  r^ooA 
by  him  in  the  bill — to  the  variations  there  stated  to  have  taken  '- 
place  at  different  periods  in  the  alleged  onstom,  ancient  payment,  or 
elaim  of  toll.  This  is  the  gronnd  of  his  claim.  And  with  respect  to 
the  former  part  of  the  allegation,  in  which  it  is  stated,  that  these  docn^ 
ments  are  the  title-deeds,  evidences,  and  muniments  of  the  defendant, 
and  that  they  evidence  or  relate  to  his  right  and  title  to  the  said  duty 
and  payment,  the  answer  is,  that  the  plaintiff  does  not  require  the  pro- 
daction  of  those  documents,  that  exclusively  evidence  the  title  of  the 
defendant,  to  die  dues  in  question ;  he  requires  the  production  of  those 
which  come  under  the  second  branch  of  the  alternative,  those  which 
relate  to  the  right  and  title  of  the  defendant,  and  which,  while  they 
relate  to  the  right  and  title  of  the  defendant,  relate  also  to  the  varia- 
tions, that  is,  to  the  matters  charged  in  the  bill,  and  which  the  plaintiff 
has  an  interest  in  establishing.  It  is  obvious  that  these  must  be  included 
among  the  documents  which  relate  to  the  right  of  the  plaintiff.  These 
are  what  the  plaintiff  requires :  they  do  not  exclusively  evidence  the 
defendant's  title :  they  show  the  alleged  variations,  and  thereby  tend 
to  disprove  it.  To  these  I  think  he  is  entitled."  All  this  is  applicable 
to  the  present  case.  Indeed  the  case  of  Smith  v.  The  Duke  of  Beau- 
fort went  further  than  the  present  case.  The  principles  laid  down  in 
Hont  9.  Hewitt,  7  Exch.  286,t  are  in  favour  of  this  order.  If  there 
were  any  reason  to  suppose  that  the  application  here  was  not  bon  fide 
for  the  purposes  of  the  suit,  or  that  the  application  was  a  fishing  one, 
made  in  the  hope  of  finding  flaws  in  the  plaintiffs'  title,  the  Court 
^onld  take  care  to  protect  the  plaintifis :  but  there  is  no  such  r^oQt' 
Me  here.  As  to  the  agreement,  the  affidavits  show  that  it  is  '- 
not  under  the  control  of  the  plaintiffs ;  and  of  course  that  is  a  satisfac- 
tory answer  to  that  part  of  the  application. 

Sir  F,  KeUjfj  Slade^  Kamlaktj  and  BuUar^  in  support  of  the  rule. — 
A  Court  of  Equity  will  never  grant  a  discovery  unless  in  aid  of  a  case 
capable  of  being  supported ;  2  Story  on  Equity  (6th  ed.  p.  986),  sect. 
1493  4.  Kow  here  the  agreement  not  under  seal  could  never  operate 
tt  a  eouveyanee ;  so  that  the  defendants  cannot  have  a  case.  [Erlb, 
J'— If  they  can  succeed  in  proving  that  the  agreement  has  been  acted 
^  uid  that  possession  has  gone  aocording  to  it  for  fifty  years,  they 
nay  find  some  way,  by  presumption  mt  otherwise,  of  giving  it  legid 
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effect.]  Efen  sappoaing  that  there  is  a  suffioient  ease,  the  docmnenti 
sought  for  are  not  relevant  to  prove  it.  The  conyeyances  are  the  plain* 
tiflb'  title  deeds :  and,  as  to  what  is  said  abont  their  being  relevant  to 
prove  that  Lock  was  lord  of  the  manor,  that  has  never  been  in  coiitro> 
versy.  [Wightman,  J. — ^But  the  fact  most  be  proved  as  part  of  the 
case  set  up  by  the  defendants ;  and  I  do  not  find  on  the  affidavits  that 
there  has  been  at  any  time  an  admission  of  that  fact,  on  which  the 
defendants  could  safely  go  to  trial.]  Perhaps  there  was  not ;  bat  it  is 
admitted  now.  Then  the  leases  which  it  is  sought  to  inspect  have  no 
reference  to  the  supposed  agreement,  and  are  explained  by  the  waate 
having  been  approved.  [Lord  Campbbll,  C.  J. — The  party  seeking 
for  a  discovery  is  not  bound  to  show  that  the  document  idll  be  condn- 
sive  in  his  favour :  it  is  enough  if  it  be  relevant  to  support  his  esse.  And 
surely  every  ^document  showing  that  the  lord  of  the  manor  hst 
been  by  his  tenants  in  possession  of  any  part  of  the  151  meres 
is  relevant  evidence  in  support  of  the  defendants'  case,  though  that  pos- 
session may  be  explained  in  some  other  way.]  Smith  v.  The  Duke  of 
Beaufort,  1  Phillips's  Bep.  209,  is  not  applicable:  in  that  case  the 
plaintiff  made  specific  charges  in  his  bill ;  and  the  documents  produced 
were  relevant  to  support  those  charges.  In  Collins  v.  Gresley,  2  Y«  ft 
J.  490,t  Alexander,  G.  B.,  says  that  a  defendant  in  discovery  is  gene- 
rally bound  to  produce  documents,  but  that  « there  has  always  been  a 
limitation  to  that  rule,  with  respect  to  title  deeds  relating  to  the  inhe> 
ritance :  as  to  these,  I  have  always  understood  that  one  party  is  not 
bound  to  give  the  other  party  an  opportunity  of  examining  his  title 
deeds ;  though,  as  to  this,  there  is  again  a  distinction,  where  the  party 
has  an  interest  in  the  deeds." 

Wightman,  J. — ^I  am  of  opinion  that  the  rule  to  rescind  my  brother 
Martin's  order  must  be  discharged. 

The  order  to  inspect  was  made  on  the  application  of  the  defendants 
in  an  issue,  the  substance  of  which  was  Whether  the  plaintiffs  were 
interested  in  lands  lying  in  the  manor  of  Lynton,  sought  to  be  endosed. 
And  the  defendants  propose  to  prove  that  the  plaintiff^  though  lords 
of  the  manor,  are,  as  they  say,  not  interested ;  because  151  acres  of 
waste  land  in  the  manor  had  been  allotted  to  a  previous  lord  of  the 
manor,  under  an  agreement  on  which  he  acted,  and  that  he  and  the 
plaintiffs,  who  claim  under  him,  have  actually  enjoyed  this  allotment. 
Whether,  if  that  be  established  in  fact,  it  will  disprove  the  issue,  is  not 
*fi^71  ^^^  ^^^  question.  The  ^defendants  desire  to  prove  it ;  and  for 
^  that  purpose  they  ask  to  inspect  certain  documents  which,  they 
contend,  are  relevant  and  important  evidence  to  prove  their  case.  The 
order  made  is  for  the  inspection  of  several  documents.  Those  described 
under  the  heads  and  numbered  1,  2,  and  8  are  documents  which  will 
show  that,  at  the  time  of  the  alleged  agreement,  the  manor,  now  in  the 
hands  of  the  plaintiffii,  was  the  property  of  the  former  lord  who  is 
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dleged  to  have  entered  into  the  agreement.  No  doubt  can  be  raised 
tb&t,  as  the  ease  of  the  defendants  is  founded  on  the  act  of  a  former 
lord,  the  documents  which  show  that  he  filled  that  character  are  relevant 
efidence  in  support  of  their  case.  Indeed  Sir  Fitzroy  KeUy  did  not  on 
tluB  part  of  the  case  so  much  contend  that  the  fact,  that  Lock  was  in 
1800  lord  of  the  manor,  was  irrelevant,  as  that  it  was  not  in  contro- 
Tersj,  being  admitted,  so  that  the  evidence  to  prove  it  was  unnecessary. 
I  do  not  know  whether  the  defendants  are  bound  to  accept  of  the  plain- 
tiff's admission  if  they  think  it  better  for  their  case  to  prove  a  fact  in 
issne :  but  it  is  sufficient  to  say  that,  in  this  case,  up  to  the  time  when 
cotmsel  were  arguing  in  support  of  the  rule  to  discharge  my  brother 
Martin's  order,  there  was  no  admission  on  which  the  defendants  could 
bve  safely  relied,  as  dispensing  with  evidence  on  this  point.  The  agree- 
ment is  the  next  document  mentioned  in  the  order :  it  now  appears  that 
it  ia  not  under  the  plaintiff's  control,  and  the  defendants  are  satisfied 
that  it  is  not  so.  Then  comes  the  third  class,  embracing  all  leases  and 
other  documents  of  the  same  sort,  relating  to  the  151  acres  alleged  to 
be  allotted  to  the  lord  of  the  manor  in  1800.  As  to  these  much  objec- 
tion 18  made.  It  is  urged  that  these  are  not  material,  or  at  least  that 
it  is  *not  shown  how  they  are  material.  Now  I  think  that,  giving  r^cqqo 
the  order  what  ia  its  reasonable  construction,  namely  that  it  refers  ^ 
to  those  leases,  &c.,  which  are  subsequent  in  date  to  the  alleged  allot- 
ment, they  all  must  be  very  material  evidence  for  the  defendants'  case. 
For,  assuming,  what  is  sworn  and  is  very  probable,  that  the  leases,  &c., 
bear  on  the  face  of  them  no  reference  whate7er  to  the  supposed  agree- 
ment for  an  allotment,  still,  as  the  defendants'  position  is  that  the  agree- 
ment was  acted  on,  it  must  be  very  material,  in  support  of  that  position, 
to  show  that  the  lord  by  his  tenants  was  in  possession  of  that  allotment, 
80  that  there  is  a  necessary  relevancy  in  all  those  documents.  It  is 
qoite  true  that,  if  it  is  shown  that  the  lord  is  in  possession  of  this  par- 
cel of  151  acres,  it  will  still  remain  a  further  question  for  the  jury 
irbether  he  came  into  possession  of  them  as  accepting  an  allotment 
iinder  the  agreement  or  by  some  other  title ;  but  the  fact  will  be  rele- 
Tant  in  support  of  the  defendants'  case,  though  not  conclusive. 

I  cannot  find  that  our  decision  clashes  with  aby  other.  In  Hunt  v. 
Hewett,  7  Ezch.  286,  244,t  ^^^  principles  are  laid  down ;  and  it  is  said 
that  the  affidavits  must  «  state  with  sufficient  distinctness  the  reason  of 
the  application  and  the  nature  of  the  documents,  in  order  that  it  may 
appear  to  the  Court  or  Judge  that  the  documents  are  asked  for  the  pur- 
pose of  enabling  the  party  applying  to  support  his  case,  not  to  find  a 
flaw  in  the  case  of  the  opponent."  I  have  already  shown  why  I  think 
this  distinctly  done  here. 

Bat  it  is  said  that  the  plaintiffs  are  privileged  from  producing  these 
doetunents,  or  some  of  them,  because  they  are  theur  title  deeds.  But, 
though  a  party  cannot  in  general  inspect  documents  forming  the  title 
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interest  in  them  as  proving,  and  where  they  are  evidence  in  rap> 


port  of,  his  own  case.  I  think  the  present  case  falls  within  that  ezeep- 
tion^  and  that  the  defendants  conld  by  proper  proceedings  obtain  adifl- 
eovery  of  these  documents  in  equity.  It  is  not  material  by  what  mode 
or  what  form  of  bill  that  discovery  wouM  have  to  be  sought.  If  the 
defendants  have  made  out,  as  I  think  they  have,  that  by  proper  eieps 
they  could  obtain  the  discovery  in  equity,  we  have  jurisdiction  to  order 
the  inspection. 

Eblb,  J. — ^It  is  important  to  see  what  is  the  case  of  the  defendants  in 
support  of  which  they  have  obtained  this  order.  It  is,  in  sabstaace,  that 
John  Lock  in  1800  was  lord  of  the  manor,  that  he  then  made  an  sgre^ 
ment  by  which  he  took  an  allotment  of  151  acres  in  lieu  of  his  interest 
in  these  lands,  and  that  he  acted  on  that  agreement,  and  took  posses- 
sion of  the  allotment,  which  is  still  enjoyed  by  the  plaintiflb  who 
represent  him.  Such  being  the  defendants*  case,  are  the  documents  in 
the  order  relevant  evidence  to  prove  it  ?  I  am  clearly  of  opinion  that 
every  one  is  most  material.  It  is  said  that,  it  being  admitted  tha( 
John  Lock  was  lord  of  the  manor  in  1800,  there  is  no  need  to  prove 
that,  and  the  conveyances  should  not  be  shown.  I  do  not  know  that 
the  defendants  are  bound  to  accept  of  such  an  admission ;  and  probabl; 
the  title  deeds  may  show  what  were  the  parcels  before  1800,  and  con- 
sequently that  151  acres  are  enclosed  since.  These  are  the  plaintifi' 
title  deeds :  but  the  inspection  is  not  sought  for  the  purpose  of  seeking 
for  a  flaw  in  their  title,  but  to  prove  the  defendants'  case  by  shoiring 
*8401  ^^^  dealings  with  this  property  in  ^reference  to  the  ease  whi^ 
^  they  set  up.  And  still  more  clearly  that  is  the  case  with  regard 
to  the  leases,  kc. :  they  are  documents  which  will  show  that  the  plain- 
tifis,  and  those  under  whom  they  claim,  acted  as  owners  of  the  151 
acres  after  the  time  when  it  is  alleged  they  were  accepted  as  an  aUot- 
ment. 

It  is  said  that  the  defendants  can  hsve  no  case,  because  the  agre^ 
ment  is  not  under  seal ;  but  there  is  no  certainty  that  their  case  irill 
fail.  If  they  prove  that  an  agreement  t  j  take  an  allotment  in  lieu  of 
the  lord's  rights  has  'been  acted  upon,  there  may  very  well  be  some 
mode  discovered  for  making  it  operative. 

I  shall  only  further  observe  that  the  affidavits  show  such  rductanee 
to  permit  an  inspection  of  the  title  deeds  as  to  lead  me  to  surmise  that 
there  may  be  parts  of  those  deeds,  containing  matters  not  relevant  to 
the  present  dispute,  which  the  plaintiflSi  are  anxious  to  keep  secret 
If  such  be  the  case,  they  ought  to  be  protected :  iNrobably  the  tnw 
construction  of  the  order  is,  to  confine  it  to  the  inspection  fi  the  parti 
relevant :  but  it  may  be  safbr  for  the  plmtifis  to  make  an  application 
to  be  permitted  to  seal  up  such  parts  of  the  documents  as  they  wish  to 
keep  secret,  and  which  are  not  relevant  to  the  de&ndanta'  case. 
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Lord  GakpbblLi  C.  J. — Aa  I  did  not  hear  the  whole  argument,  I 
haTe  abstained  from  taking  part  in  the  judgment.  But  there  can  be 
ao  improprie^  in  saying  that  I  perfectly  concur  in  the  principles  laid 
down  by  my  brothers. 

(No  fourth  judge  was  present.)  Rule  di8charged.(a) 

(a)  6«6  Boott  V,  Walker,  S  B.  ik  B.  555  (B.  0. 1«.  B.  toL  75). 
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Then  the  pUintfff  niM  in  fonnft  pwiperiB,  ud  obtalna  a  Tcrdiot,  whateTor  bo  the  amount 
reeovtred,  nothing  ii  to  bo  allowod  on  taxation  of  ooita  in  roopoel  of  feoi  to  tbo  plaintiff's 
cMBael  or  bj  wmj  of  remnnoration  for  tlio  wnieoi  of  tho  plalntiff'a  aitomej. 

Shbb,  Serjt.,  in  this  term,  on  behalf  of  the  plaintiff,  obtained  a  rule 
Nisi  to  refiew  the  Master's  taxation. 

From  the  affidavits  it  appeared  that  the  plaintiff  sued  in  formft  paur 
peris,  and  on  the  trial,  at  the  sittings  in  London  after  last  Trinity 
term,  before  Lord  Campbell,  0.  J.,  recovered  ISOL ;  and  his  Lordship 
certified  for  costs  under  the  28th  of  The  Rules,  Orders,  and  Regula- 
tions of  HQary  Term,  16  yict.(a)  The  plaintiff's  attorney  thereupon 
paid  fees  to  his  counsel,  and  claimed  in  the  bill  of  costs  the  fees  so  paid, 
and  also  remuneration  for  his  own  services.  The  Master  on  taxation 
disallowed  both.  On  summons  before  Lord  Campbell,  C.  J.,  at  cham- 
bers, his  Lordship  approved  of  the  Master's  decision,  and  made  no 
order. 

Bcvitt  now  showed  cause. — ^It  is  expressly  enacted  by  stat.  11  H.  7, 
c.  12,  that  the  counsel  assigned  to  a  pauper  <«  shall  give  their  counsels, 
nothing  taking  for  the  same,"  and  that  the  attorneys  «« shall  do  their 
daties  without  any  reward  for  their  counsels,  help,  and  business  in  the 
same."  Now,  as  the  form  of  the  postea  has  always  been  that  the 
plaintiff  recover  for  «  costs  and  charges  by  him  about  his  suit  in  this 
behalf  expended,"  it  is  very  difficult  to  see  how  a  person  suing  in  formft 
paoperis  could  ever  recover,  as  *money  expended  in  the  conduct  r^cojo 
of  the  cause,  money  which  the  statute  forbids  to  be  taken.  But  *- 
no  doubt  a  usage  had  sprung  up  by  which,  if  the  plaintiff  recovered 
more  than  51.,  both  court  fees  and  counsel's  fees  were  paid,  and, 
together  with  the  attorney's  remuneration,  recovered  as  part  of  the 
<^ts.  The  first  part  of  the  practice,  as  to  court  fees,  came  under 
refiew  in  Hoare  v.  Coupland,  14  Q.  B.  552  (E.  C.  L.  R.  vol.  68).  Bst, 
the  privilege  of  suing  in  formft  pauperis  having  been  much  abused,  the 
Courts,  by  the  General  Rules  of  Hilary  Term,  16  Vict.,  rule  121,(i) 

( a)  1  B.  a  B.  IxzziiL  (B.  0.  L.  R.  ToL  72). 
(6)  1 S.  a  &  nH 
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ordered,  amongst  other  things,  that  <<  no  fees  shall  be  payable  by  a 
panper  to  his  counsel  and  attorney,  nor  at  the  offices  of  the  Masters,  or 
Associates,  or  at  the  Judge's  chambers,  or  elsewhere,  by  ceason  of  a 
verdict  being  found  for  such  pauper  exceeding  52." 

Shee^  Serjt.,  and  TorVj  in  support  of  the  rule. — The  statutes  forbid- 
ding payment  of  fees  have  always  been  construed  as  relieving  tbe 
pauper  plaintiff,  but  not  relieving  the  defendant.  The  reason  is  given 
by  Lord  Sommers  in  Scatchmer  v.  Foulkard,  1  Eq.  Ca.  Ab.  125: 
<<  Counsel  and  clerks  do  not  give  their  labour  to  the  defendant,  but  to 
the  pauper."  But,  whatever  be  the  origin  of  the  practice,  it  was  firmly 
established :  and,  if  it  had  been  intended  to  alter  it  by  the  new  rule,  that 
would  have  been  done  in  express  terms.  The  28th  Rule  of  the  Rales, 
Orders,  and  Regulations  of  Hilary  Term  16  yict.(a)  is  unmeaning  if 
the  pauper  plaintiff  is  not  to  have  costs  when  the  Judge  has  certified. 
[Lord  Campbell,  G.  J. — Under  that  rule  he  has  not  even  costs  out  of 
^04  9-1  pocket  unless  a  Judge  makes  an  *order.]  If  this  construction 
•^  is  put  upon  the  rule,  it  will  practically  prevent  paupers  from 
suing  at  all. 

WiGHTMAN,  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
It  arises  in  an  action  in  which  the  plaintiff,  suing  in  formfi  pauperis, 
has  recovered  1502.,  and  the  Judge  has  ordered  that  she  shall  bave 
costs,  and  judgment  has  been  entered  in  the  usual  form,  so  that  she  is 
entitled  to  have  from  the  defendants  <<  her  costs  and  charges  by  ber 
about  her  suit  in  this  behalf  expended  ;*'  and  the  question  is  What  is 
she  entitled  to  recover  under  this  judgment  ?  It  may  be  too  narrow  a 
construction  to  limit  it  to  money  actually  paid  before  the  judgment; 
and  the  words  are  fully  satisfied  by  holding  it  to  embrace  all  that  tbe 
plaintiff  has  paid,  or  become  liable  to  pay,  in  consequence  of  the  de- 
fence. Now  here  the  plaintiff  sues  in  formfi  pauperis.  Looking  at 
Stat.  11  H.  7,  c.  12,  it  is  clear  that  the  plaintiff  never  could  be  liable 
to  pay  either  counsel's  fees,  or  a  reward  to  her  attorney  ;  for  the  Act 
in  express  words  says  that  they  shall  take  nothing.  I  can  therefore 
see  no  reason  why  the  defendants  should  be  liable  under  this  judgment 
to  pay  to  the  plaintiff,  as  part  of  her  costs  expended,  sums  which  sbe 
neither  was  nor  could  be  made  liable  to  pay.  But  there  had  been  de- 
cisions not  reconcilable  with  the  Act,  nor  with  each  other;  and  a 
practice  had  obtained  by  which,  when  the  plaintiff  suing  in  formfi 
pauperis  recovered  more  than  52.,  he  did  pay  fees,  both  in  court,  and  to 
counsel,  and  to  attorneys ;  and,  though  when  he  recovered  less  than  51 
he  was  allowed  on  taxation  only  costs  out  of  pocket,  when  he  recovered 
more  he  was  allowed  those  fees  so  paid.  The  new  rule  was,  as  it  seema 
*8441  ^^  °^^'  framed  ^expressly  to  put  an  end  to  this  practice,  and 
^  restore  a  practice  consistent  with  the  law.  It  seems  to  have 
been  assumed  that  those  fees  were  considered  as  payable  by  the  plaintiff 

(a)  1 X.  a  B.  UsdU. 
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if  he  recorered  more  than  5/. ;  in  no  other  wiy  could  thej  be  recover- 
able fts  hie  costs  from  the  defendsnt*  Then  the  rule^  in  language  that 
leems  Terydear,  says,  that  one  nniform  rale  shall  be  established,  and 
tkt,  wfaaterer  ampnnt  is  reedvered,  no  suoh  fees  shall  be  paid  by  him, 
tod  eottsoqnently  that  he  can  only  reoorer  costs  aotoalty  expended,  not 
iaciuding  therein  any  remnneration  for  counsel  or  attorney  who  are,  l^ 
the  terms  of  the  Act,  to  give  their  serrkes  gratis. 

Eklb,  J.-«-I  am  of  the  same  opinion*  Thii  rale  Mlsi  seems  to  me  to 
require  that  the  Master  should  allow  on  taxation  same  of  money  which 
the  plaintiff  has  voluntarily  given  to  her  cctunsel  und  attorney,  when 
under  no  obligation  to  pay  them.  Is  there  any  reason  or  any  statute 
authorizing  the  making  such  a  donation  to  them  at  the  expense  of  the 
defendant  ?  On  the  contrary,  there  is  an  enactment  that  they  shall 
take  nothing  for  their  services.  A  practice  had  no  doubt  arisen,  on 
what  legal  ground  I  cannot  say,  for  it  was  contrary  both  to  the  letter 
and  spirit  of  the  law,  but  a  practice  had  grown  up  to  allow  them.  The 
consequence  was  that  there  was  a  great  and  growing  evil,  arising  from 
harassing  actions  brought  in  the  names  of  paupers,  but  in  reality  on 
speculation  to  obtain  costs.  I  certainly  understood  the  rule,  which  has 
been  referred  to,  as  being  made  for  the  purpose  of  putting  an  end  to 
this  practice.  I  am  quite  clear  that  wherever  there  is  a  real  cause  of 
action  on  the  merits  there  will  he  no  difficiih7  in  finding  members  of 
both  branches  of  the  profession  ready  to  *fi^va  their  assistance  r^QAe 
really  gratb.  But,  whatever  may  be  the  effect  of  the  decision,  ^ 
we  are  here  not  making  but  declaring  the  law. 

Lord  Gampbbll,  C.  J. — ^I  also  still  entertain  the  same  opinion  that 
I  had  at  chambers,  that  the  Master's  taxation  was  right,  and  conse- 
quently  this  rule  must  be  discharged. 

It  seems  to  me  impossible  to  say  that  our  decision  either  conflicts 
with  the  statutes,  or  is  injurious  to  any  one.  The  statute  of  Glou- 
ce3ter(a)  gave  the  plaintiff  recovering  damages  the  costs  of  his  writ, 
and  that  has  always  been  construed  as  including  all  the  costs  expended 
in  consequence  of  the  defence  by  the  defendant.  Then  has  not  this 
plaintiff  been  allowed  all  that  she  has  paid  or  become  liable  to  pay  in 
consequence  of  the  defence  ?  How  can  it  be  said  that  she  was  liable 
either  at  law  or  in  honour  to  pay  those  rewards  which  stat.  11  H.  7,  c. 
12,  expressly  (and  I  think  most  judiciously)  says  shall  not  be  paid. 

A  practice  to  the  contrary  had  grown  up ;  I  agree  with  my  brother 
Erie  that  it  was  contrary  to  law.  I  regret  that  it  prevailed  so  long ; 
&nd  I  am  confident  no  evil  need  be  apprehended  from  its  discontinuance. 
No  pauper  having  a  real  just  cause  of  action  will  ever  fail  to  find  re- 
spectable members  of  both  branches  of  the  profession  ready  to  assist 
gratuitously  in  the  furtherance  of  justice.  If  it  should  be  necessary, 
the  Court  has  power  to  assign  both.    But  all  members  of  this  honour- 

(a)  Stat  e  Bd.  1,  e.  1,  i.  S.    See  3  Init  S83. 
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able  professioJi  are  not  honoarable ;  and  great  evil  did  arise  from  tb 
*S461  ™^^^®^  ^  which  Bome  did  abuse  the  *power  to  eondaet  suits  in 
-'  formfi  pauperis.  When  first  I  beoame  Chief  Justice,  I  found  the 
evil  prevailing  to  a  frightful  extent.  It  is  no  exaggeration  to  say  that 
at  every  sittings  in  Middlesex  there  if  ere  expensive  actions  for  mididoiB 
prosecutions  brought  in  formfi  pauperis  by  felons  acquitted  onlj  on 
some  technical  ground.  To  meet  this  evil  the  Judges  made  the  role 
referred  to,  which  seems  to  me  only  to  restore  the  practice  to  that 
which  by  Jaw  it  ought  always  to  have  been. 

(No  fourth  Judge  was  present.)  Rule  disdisrged. 
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38Blulrajlraas  Saration, 

XVm.  VIOTOBIA.(a)    18M. 

[FBAITE  MATHEW  «.  GEORGE  SUTTLE  mi  JOHN  MILLS.] 

ByignMunt  betweoi  &  and  M.,  It  wu  reoltod  that  S.  wu  in  poaiMilon  of  n  meMvagey  whereon 
tlM  nle  of  beer  had  been  for  iome  time  pai^  and  was  then,  eanied  on  and  eondaoted  b j  U. 
br  and  en  6.'a  aeeosnt;  thai  M.  waa  deelrooa  of  eanylnf  on  and  oondnotinf  raeh  trade  for  8.^ 
■od  whiah  he  had  agreed  to  for  the  eonaideratlon  after  mentioned :  and  it  waa  witneiied  thai 
8.  agreed,  in  eonaideration  of  a  bondaman  to  be  anawerable  for  602.  in  default  of  payment  bj 
]L|  tbat  K  ahonld,  from  the  date  of  the  agreement,  enter  upon  the  premiaee,  and  eanrj  on 
lad  aaadael  thenon  aoeh  tnde  for  S^  in  the  plaoe  and  manner,  and  with  and  npon  the  aame 
pciTilagea  and  lenna,  aa  U.  had  done,  nntU  the  agreement  ahonld  be  determined  by  the  notioe 
after  mcatioaed :  and  M.  agreed,  daring  all  the  time  ho  ahonld  eanrj  on  and  oondnet  the  trade 
aa  the  pcemieea  for  &,  that  all  the  beer  whioh  ahonld  be  aold  hy  M.  on  the  premiaee  ahonld  be 
takaa  1^  him  from  8.,  and  that  M.  ahonld  not  part  with  the  trade  or  ooenpatlon  without  the 
tweiue  of  8. :  that,  when  either  party  ahonld  be  deairona  of  determining  the  agreement^  M.,  on 
laedring  from  8.  m  month'a  notioe^  without  being  paid  any  money  or  eonaideratlon  by  8., 
ibfovld  qvit  and  deliTer  up  to  8.  the  trade  and  poaaeeaJon  of  the  premiaea^  with  all  aneh  flxturei 
ttd  Uiinga  belongiBg  to  8.  aa  ahonld  then  be  thereon ;  and  M.  ahonld  be  at  liberty  to  leaTO  the 
tnde  and  quit  the  ooenpatlon  on  giving  a  month'i  notioe  to  8. 

M.  kafiBf  entered  into  poaaeaalen;  Held,  by  the  Court  of  Bzehequer  Chamber,  aAiming  the 
jadgmeat  of  Q.  B.,  that  M.  ooeapied,  not  aa  tenant^  but  aa  aerrant  to  8.,  and  oonld  not  maintain 
tmpaH  againat  8.  for  entering  without  a  month'i  notioe. 

Thb  declaration  complained  that  defendants  broke  and  entered  the 
dwelliog-honse  of  plaintiff,  in  ^Ipswich,  Soffolk,  used  by  him  aa  r^oAo 
a  licensed  house  for  the  sale  of  beer,  and  remained  therein  against  ^ 
the  will  of  plaintiff ;  and  he  was  thereby  hindered  in  carrying  on  the 
sale  of  beer  therein,  and  was  compelled  to  discontinue  the  same. 

Plea  8.  That,  before  the  committing  the  trespasses,  &c«,  Elizabeth 
Cabbom  was  seised  in  her  demesne  as  of  fee  of  the  said  dwelling-house ; 
tad,  being  so  seised  thereof,  demised  the  same  to  the  defendant  George 
Snttle,  to  hold  to  him  from  a  certain  day,  to  wit,  29th  September,  1849, 
for  one  year  then  following,  and  so  on  from  year  to  year  for  so  long 
time  as  the  said  E.  C.  and  defendant  0.  Suttle,  should  respectively 
please.  By  virtue  of  which  demise  defendant  Q.  Suttle,  afterwards, 
md  before  the  committing,  &c.,  entered  into  the  said  dwelling-house, 
ud  became  and  was  possessed  thereof  according  to  the  said  demise, 
vid  afterwards  ceased  to  have  the  actual  possession  thereof.    That 

(«)  The  Court  of  Qnean'a  Beneh  did  not  lU  la  bano  la  thU  Vaoatloa. 
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afterwards,  in  order  to  regain  posBession  of  the  said  dwelling-honse 
(the  last-mentioned  demise,  and  the  tenancy  thereby  created,  being 
still  subsisting),  defendant  G.  Sattle^  and  the  other  defendant,  as  his 
servant  and  by  his  command,  broke  the  same,  and  remained  therein  for 
a  certain  space  of  time,  as  they  lawfully  might :  which  are  the  tres- 
passes in  the  declaration  mentioned. 

Replication.  That  defendant  George  Suttle  ceased  to  have  posses- 
sion, as  in  the  plea  mentioned,  by  reason  of  his  giving  np  to  the  ptaintilT, 
who  then  received  from  the  said  defendant,  possession  and  entered  in 
occnpation  of  the  said  house  and  premises,  to  hold  the  same  accord- 
ing to  the  terms  of  a  certain  agreement  theretofore  made  between 
plaintiff  and  defendant  George  Suttle,  whereby  plaintiff  was  to  enter  od 
*%Am  ^^^  occupy  the  same,  *and  carry  on  the  sale  there  of  beer  and 
-'  porter  of  the  said  defendant,  and  no  other,  paying  defendtat 
George  Suttle  for  the  same  certain  prices  exceeding  the  ordinary  prices 
at  which  beer  and  porter  are  bought  and  sold,  to  be  sold  again  bj  retail 
in  houses  for  the  sale  of  beer  in  Ipswich  aforesaid,  until  the  expiration 
of  one  month  after  a  notice  in  writing  from  either  party  to  the  other 
of  his  intention  to  determine  the  same.  That  the  said  endeavour  to 
regain  possession  of  the  premises  was  made  after  plaintiff  had  entered, 
and  while  he  was  occupying,  and  before  the  expiration  of  his  right  to 
occupy,  the  said  house  and  premises  under  and  according  to  the  pro- 
visions of  the  said  agreement. 

Rejoinder :  That  the  agreement  in  the  said  replication  mentioned  is 
in  the  words  and  figures  following ;  namely :  <«  Memorandum  of  an  agre^ 
ment,  made  this  21st  day  of  September,  1852,  between  George  Sottle, 
of,"  &c.,  «  common  brewer,  of  the  one  part,  and  Frank  May  hew,  o('* 
&c.,  «<  dealer,  of  the  other  part.  Whereas  the  said  G.  Suttle  is  ia  pos- 
session of  a  certain  messuage  and  premises  whereon  the  sale  of  beer 
and  porter  hath  been  for  some  time  last  past,  and  is  now,  carried  on 
and  conducted  by  George  Utting,  of  Ipswich  aforesaid,  for  and  on  the 
said  G.  Sttttle's  account ;  and  whereas  the  said  F.  Mayhew  is  desirous 
of  carrying  on  and  conducting  such  trade  or  business  for  the  said  6. 
Suttle,  which  he  hath  agreed  to  upon  and  for  the  consideration  herein- 
after mentioned :  Now  these  presents  witness,  and  the  said  G.  Sattle 
doth  hereby  agree,  in  consideration  of  a  bondsman  to  be  answerable  for 
the  amount  of  502.  in  default  of  payment  by  the  said  F.  Majhev, 
and(a)  that  he  the  said  F.  Mayhew  shall  and  may,  from  the  date  her^ 
of,  enter  into  and  upon  the  said. premises,  and  carry  on  and  condact 
*S501  ^^^'^^^  *such  trade  or  business  for  him,  the  said  G.  Suttle,  ia 
-*  the  place  and  stead,  in  the  same  manner,  and  with  and  upon  the 
same  privileges  and  terms,  as  the  said  G.  Utting  hath  heretofore  done, 
until  this  agreement  shall  be  determined  and  put  an  end  to  by  the  no- 
tice hereinafter  mentioned ;  and  the  said  F.  Mayhew  doth  hereby  agree, 

(a)  Sle. 
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jnrmg  all  the  time  wad  term  be  shall  carry  on  and  oondact  the  said 
trade  or  bvttBeaa  tipoii  the  said  premises  for  the  said  6.  Battle,  that  all 
beer  and  porter  which  shall  or  may  be  sold  or  oonsumed  by  him,  the 
Biid  F.  ICayhev,  vpon  the  said  premises,  shall  be  had  and  be  taken  by 
Urn  of  and  from  the  said  O.  Suttle :  and  farther,  it  is  hereby  mataally 
agreed  between  the  said  parties  hereto  that  the  said  F.  Mayhew  shall 
not  part  with  the  aaid  trade  or  boeiness,  or  the  occupation  of  the  pre*. 
miseB,  to  any  person  or  persons  whatsoever  without  the  license  and  con« 
sent  in  writing  of  the  said  G.  Suttle  first  had  and  obtained  for  that 
purpose;  and  also  that,  whenerer  either  of  the  said  parties  hereto  shall 
be  desirous  of  determining  and  putting  an  end  to  this  agreement,  he, 
tbe  said  F.  Mayhew,  shall  and  will,  on  receiving  from  the  said  6.  Suttle 
one  month's  previous  notice  in  writing  of  such  his  desire,  and  without 
being  paid  or  requiring  to  be  paid  any  sum  of  money  or  consideration 
of  any  kind  whatsoever,  then  or  thereafter,  by  or  from  the  said  G. 
Svttle,  qoit  and  deliver  up  to  him,  the  said  G.  Suttle,  the  said  trade  or 
business,  and  the  full,  quiet,  and  peaceable  possession  of  all  and  every 
of  the  said  premises,  together  with  all  such  fixtures,  goods,  efiects,  and 
things  belonging  to  him  the  said  G«  Suttle  as  may  then  be  there* 
on:  and  also  that  he,  the  said  F.  Mayhew,  shall  be  at  liberty  to  leave 
the  said  trade  or  business,  and  quit  the  occupation  of  the  said  premises^ 
on  giting  one  ^month's  previous  notice  in  writing  of  such  his  de-  r^oe^ 
sire  to  the  said  Q.  Suttle."  (Signed  by  Mayhew  and  Suttle.)  ^ 
That  defendant  O.  Suttle,  and  the  other  defendant,  as  his  servant  and 
by  his  oommand,  committed  the  trespasses  in  the  declaration  mentioned 
peaceably,  and  the  enter  door  of  the  said  dwelling-house  being  opeui 
for  the  purpose  of  determining  the  plaintiff's  posseesion  under  the  said 
agreement,  and  of  taking  possession  of  the  said  dwelling-house  there* 
spon  for  the  benefit  of  the  said  G.  Suttle,  and  for  no  other  purpose. 

Surrejoinder.  That,  at  the  said  time  when,  &o.,  plaintiff  had  no| 
received  from,  neither  had  he  given  to,  defendant  G.  Suttle  any  noticci 
snch  as  in  the  said  first  rejoinder  mentioned,  whereby  it  had  become  and 
was  lawful  for  the  defendant  G.  Suttle  then  to  determine  the  plaintiff's 
poesesalon  under  the  said  agreement,  and  then  to  take  possession  of  the 
B&id  dwelling-house  thereupon,  for  the  benefit  of  the  said  G.  Buttle* 

Demurrer.    Joinder. 

The  case  was  argued  in  Q.  B.  in  liast  Trinity  Vacation.(a) 

fidd,  for  the  defendants.— *The  agreement  conferred  no  interest  on 
the  defendant  Suttle :  his  possession  was  merely  in  the  character  of 
servant  to  the  plaintiff;  the  plaintiff  might  have  maintained  trespass 
against  a  atranger.  No  rent  is  reserved.  The  case  is  almost  identical 
with  Bertie  e.  Beaumont,  16  East,  88.  The  stipulation  as  to  quitting 
open  notiee  is  no  more  than  a  reservation  of  a  power  to  the  master  to 
dttmiss  al  a  monk's  noiioe :  it  wmild  probaUy  be  implied  by  law  from 

(a)  Mdaj,  Jom  SSdL  1S64.    Beftrt  Wig htnun,  Srit^  and  Orompton,  Ja. 
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^Q  .^^  the  relation  *of  the  parties ;  and  it  shows  no  tenancy.  In  Hml 
-'  V.  Cokon,  8  Mo.  k  So.  790,  the  masters  gave  the  senrant  a  no- 
tice to  quit ;  bat  he  was  still  held  not  to  be  tenant  to  them.  If  the 
plaintiff  had  misconducted  himself,  his  employer,  Snttle,  might  hare 
immediately  dbcharged  him.  Bat,  eren  if  there  be  a  lease,  it  is  ?oid 
for  oncertainty  as  to  daration ;  Gomyn*s  Land,  and  T.  88  (2d  ed.),  where 
Bhep.  Toachs,  274,  is  referred  to.  At  any  rate,  it  is  bat  a  lease  for 
will ;  Gomyn's  Land,  and  T.  91  (2d  ed.),  where  4  Bac.  Abr.  885  (7th  ed.), 
tit.  Leases  and  Terms  far  Tears^  (L)  8,  is  referred  to.  No  demand  of 
possession  by  the  landlord  would  then  be  necessary  to  determine  the 
term ;  Doe  dem.  Bennett  v.  Turner,  7  M.  &  W.  226,t  Tomer  v.  Doe 
dem.  Bennett,  9  M.  &  W.  648.t  Doe  dem.  Parsley  v.  Day,  2  Q.  B.  147 
(E.  G.  L.  B.  vol.  42),  and  the  authorities  there  referred  to,  are  to  the 
isame  effect ;  to  which  may  be  added  Doe  dem.  Dixie  v.  Dayies,  7  Exch.  |. 
89,t  and  Fenn  v.  Bittleston,  7  Exch.  152.t  \\ 

Keane^  contri. — ^As  to  the  first  point.  The  plaintiff  was  to  take  j] 
beer  from  Suttle  at  a  price  named,  which  by  the  replication  is  shown  ^i 
to  be  above  the  ordinary  rate :  and  the  beer  retailed  in  the  house  is  the  ';. 
plaintiff's  beer,  not  Suttle's,  who  has  sold  it  to  the  plaintiff.  If  Suttle  -i 
was  still  master  and  owner,  why  should  he  make  any  arrangement  at  -j 
all  with  his  own  servant  ?  A  similar  argument  arises  from  the  stipnla-  jj 
tion  that  the  plaintiff  shall  not  part  with  the  trade  or  occupation  with-  ;i 
out  license.  Again,  Suttle  takes  an  agreement  that  the  plaintiff,  o&  ^i 
quitting,,  is  to  have  nothing  paid  to  him ;  a  stipulation  obviously  refer-  '.| 
ring  to  the  good-will  of  the  house,  which  is  a  licensed  house.  That  ;| 
^Q/f q-1  would  not  be  inserted  in  a  contract  between  master  *and  ser-  'j| 
^  vant.  (He  then  argued  as  to  the  nature  of  the  tenancy,  8Bp-  ^ 
posing  there  to  be  one,  and  the  necessity  of  notice :  the  judgment  of 
the  Court  makes  it  unnecessary  to  refer  further  to  this  part  of  the  | 
argument.) 

Fields  in  reply. — The  agreements  are  provided  as  a  check  upon  the 
servant ;  that  is  not  inconsistent  with  the  relation.  It  is  not  travena- 
bly  alleged  that  the  house  was  a  licensed  house.  Ckr.  adw,  vnA. 

WiGHTMAN,  J.,  in  the  same  vacation  (June  24th),  delivered  the  judg- 
ment of  the  Court. 

In  this  case  the  question  arose  whether,  upon  the  agreement  set  out 
in  the  rejomder,  the  plaintiff  became  tenant  to  the  defendant.  A  far- 
ther question  was  argued,  which  we  do  not  think  it  necessary  to  pro- 
nounce any  opinion  upon,  as  to  the  nature  of  the  tenancy,  if  any 
existed. 

Although  the  document  in  question  is  very  inartificially  drawn  npt 
and  some  parts  of  it  were  properly  pressed  upon  us  as  tencUng  to  sbov 
that  the  plaintiff  had  an  occupation  as  tenant,  we  think,  upon  looking 
at  the  whole  of  the  agreement,  that  the  relation  of  landlord  and  tenant 
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wia  B6?er  ereated,  but  that  tlib  oceapation  of  the  plaintiff  was  that  of  a 
senranl  merely. 

It  appears,  from  the  commeneement  of  the  document,  that  a  person 
of  the  name  of  Utting  had  carried  on  and  conducted,  and  at  the  time 
of  the  agreement  was  carrying  on  and  conducting,  the  sale  of  beer  on. 
the  premises  in  question,  for  and  on  the  defendant's  account :  and  it  is. 
gttted  that  the  premises  were  then  in  the  possession  of  the  defendant. 
Nothing  ocrald  be  stronger  to  show  that  *the  possession  was  then 
in  the  defendant,  and  that  the  occupation  was  by  Utting  as  his 
serraat;  in  other  words,  that  the  occupation  by  the  one  as  serrant  was 
the  possession  of  the  other  as  master. 

In  some  of  the  cases  referred  to  in  the  argument  the  Courts  held  that 
the  circumstances  showed  the  occupation  of  the  servant  to  be  merely  as 
serrant,  and  therefore  the  possession  to  be  that  of  the  master.  Here 
it  18  stated  in  the  commencement,  and  as  the  foundation  of  the  agree- 
ment, that  the  premises  are  in  the  possession  of  the  defendant,  Utting 
evrying  <m  lus  business  thereon.  It  is  then  stated  that  the  plaintiff  is 
desirous  of  carrying  on  and  conducting  such  trade  for  the  defendant : 
and  it  is  then  agreed  that  the  plaintiff  shall  enter  upon  the  premises, 
and  carry  on  and  conduct  thereon  such  business, /(?r  the  defendant,  in 
the  place  and  stead,  in  the  same  manner,  and  with  and  upon  the  same 
priTUeges  and  terms,  as  Utting  had  done,  until  the  agreement  should 
be  determined  and  put  an  end  to  by  notice.  The  plaintiff  was  to  sue* 
eeed  Utting,  and  to  be  in  the  same  relation  to  the  defendant  in  which 
Utting  had  been :  and  we  think  that  the  pointing  out  what  that  relation. 
VIS,  and  stating  that  the  possession  was  in  the  defendant,  excludes  the 
mpposition  of  the  parties  intending  to  create  any  tenancy. 

It  iras  properly  urged,  in  answer  to  this  view  of  the  case,  that  the  stipu- 
lations that  the  plaintiff  should  take  beer  from  no  one  else,  and  that  he 
fthonld  not  part  with  the  trade,  or  business,  or  occupation  of  the  premises^ 
vithout  license  in  writing,  are  more  consistent  with  an  independent  occu- 
fation  by  the  plaintiff,  and  with  his  carrying  oh  the  business  on  his  own 
aooonnt:  but  they  are  not  inconsistent  with  the  business  being  that  of 
the  ^defendant,  as  expressly  stated  again  and  again  in  the  agree-  r^^Be 
ment.  And  the  defendant  may  well  have  chosen  to  make  it  a  *- 
part  of  the  agreement  that  the  plaintiff  should  not  sell  other  parties' 
heer  there,  and  should  not  give  up  the  actual  occupation,  which,  no 
doubt,  he  had,  although  that  occupation  was  as  servant,  and  in  law  the 
possession  was  the  master's.  So,  also,  the  fact  of  the  plaintiff's  having 
^  psj  the  defendant  for  the  beer,  as  stated  in  the  replication,  is  not 
ineonsistent  with  the  fact  that  the  possession  was  really  that  of  the 
defendant  as  master.  The  beer  is  stated  to  be  the  defendant's :  and  it 
is  quite  consistent  with  the  defendant's  case  that  the  plaintiff  may  have 
^  to  pay  higher  prices  than  what  beer  is  sold  for,  to  be  sold  again  at 
retail.  No  doubt  die  prices  were  to  be  paid  over  to  the  defendant ;  and 
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the  stipulation  that  he  shoold  reoeire  more  for  the  tale  on  his  preuct 
than  the  wholesale  price  seems  as  if  he  was  to  receire  something  a$  beiig 
himddf  the  retailer  on  his  premises,  allowing  the  plaintiff,  for  his  ser- 
▼ices,  the  rest  of  the  excess  of  the  retail  over  the  wholesale  price.  At 
all  events,  we  most  take  the  sale  as  stated  in  the  agraeMent  to  he  for 
tad  on  aoooant  of  the  defendant. 

Bnt  it  was  said  that  the  plaintiff  bdng  to  enter  and  earry  on  the 
business  until  the  determination  of  the  agreement  by  notice,  oovpkd  with 
the  stipulation  for  such  determination,  showed  that  a  tensnej  at  least 
for  a  month  existed.  It  is  provided  that,  when  either  party  shall  be 
desirous  of  determining  and  putting  an  end  to,  not  the  tenancy,  but  the 
agreement,  the  plaintiff  shall,  on  receiving  a  month's  notice  in  writing, 
without  being  paid  any  sum  of  money  or  consideration,  quit  and  dehver 
up  the  trade  and  business,  and  full,  quiet,  and  peaceable  possession  of 
^^^1  ^^^  premises,  with  all  such  '^tures,  goods,  effiBCts,  and  things 
^  belonging  to  the  defendant  as  may  be  thereon;  and  that  tbe 
plaintiff  shall  be  at  liberty  to  leave  the  trade  and  quit  the  oecupadoa 
of  the  premises  on  giving  one  month's  previous  notice.  This  provision 
seems  well  applicable  to,  and  at  all  events  not  inconsiatent  with,  tbe 
relation  of  these  parties  being  that  of  employer  and  employed.  The 
giving  up  the  occupation  is  treated  as  ancillary  to  and  connected  with 
the  putting  an  end  to  the  plaintiff's  carrying  on  and  conduotiug  tbe 
trade.  The  notice  may  be  given  at  any  time,  and  not  at  tbe  end  of 
each  month  firom  the  commencement :  and  it  was  only  proper,  where 
the  relation  was  not  that  of  menial  servant,  and  where  therefore  there 
might  be  some  doubt  whether  the  employment  might  not  be  a  yearly 
one,  to  engage  that  the  relation  to  the  parties  may  be  put  an  end  to  by 
a  month's  notice.  It  was  well  remarked  that,  supposing  there  was  mis- 
conduct on  the  part  of  the  plaintiff,  the  defendant  might  have  terminated 
the  contract  at  once,  and  on  such  determination  the  plaintiff's  ocenpsp- 
tion  could  not  have  been  intended  to  be  allowed  to  subsist.  It  should 
be  observed  that  either  party  will  have  a  remedy  on  the  contract  if  it 
be  broken  by  the  other  determining  the  engagement  without  a  notice 
and  without  reasonable  cause. 

We  think,  for  these  reasons,  that  the  agreement  in  question  did  not 
create  any  tenancy,  but  that  the  occupation  of  the  plaintiff  was  andllarj 
to  the  oarrying  on  the  trade  for  and  on  account  of  the  defendant ;  and 
that  the  plaintiff  therefore  had  no  such  possession  as  to  enable  hia  to 
maintain  this  action.  Our  judgment  therefore  upon  this  demurrer  is 
for  the  defendants.  Judgment  for  defendants. 
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JTov,  29. 

For  9lUba%  tee  ADte,  p.  347, 

Ov  the  above  jnclgaient^  error  ww  now  brought  in  the  Exchequer 
Chamber. 

Ktm$^  for  the  perty  snggestiDg  error  (plaintiff  beIow)i^*At  the  mo- 
mant  of  the  agreement,  the  poeeeesion  of  Utting  iras  the  poeeeesion  of 
Snttle.  Utli«g  earned  on  bosineas  on  Snttle's  aocoimt.  But  it  does 
not  follow  that  Utting  had  neyer  had  any  other  poeseeaion,  as  seems  to 
h  sMuned  in  the  judgment  of  the  Court  below.  The  obvious  meaning 
ii  thst  Utting  ia  to  give  up  possession  to  the  appointee  of  Suttle.  (He 
tiien  repeated  the  argument  urged  for  the  plaintiff  in  the  Court  below.) 

Fiddf  eonttii,  was  not  called  on. 

PAua,  B. — ^We  all  think  that  Mr.  Keane  does  not  suoeeed  in  show* 
iog  that  the  plaintiff  had  any  interest  in  the  premises.  It  is  abundantly 
elMr  that  Utting,  for  a  long  time  before  and  up  to  the  time  of  die 
agreement,  carried  on  the  business  as  Suttle's  servant,  and  that  the 
^siatiff  was  to  continue  to  do  so.  If  the  relation  of  landlord  and 
tensnt  bad  been  created,  a  further  question  would  have  arisen  upon  the 
point  of  notice.  But  it  is  clear  that  there  was  no  relation  besides  that 
of  nuBter  and  servant. 

CaaBswUiii  and  Williaic8|  Js.,  and  Haulb  and  Plait,  Bs.,  con- 
cured.  Judgment  aflirmed. 
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HUGHES  and  Others  v.  LUMLEY  and  Others.    Dee.  2. 

A«  CflBBOB  Law  ProeadnrB  Aet,  18S4»  i.  S2,  eiuwtiBg  that  otror  mmy  b«  broaght  upon  a  jndg- 
■tat  tpoa  a  ipaoial  mm,  vnlMi  Ilia  partlaa  agroa  to  the  ooalmiy,  U  protpeattva  only,  aaA 
doif  Bot  applj  to  a  Jadgment  praaonnoad  after  the  Aot  eama  into  operation  npon  a  epeoial  eaaa 
itatad  ia  pamanoo  of  an  agreemaat»  oome  to  at  Kif  i  Friot,  before  the  Aot  eame  into  operation ;' 
•ItiMiKb  the  eaaa  «aa  not  fiaaUy  eetUed  tiU  after  that. 

^  tU  Ceafi  of  Xzohe<iner  Ohaaihari  op  notion,  qaaahed  proeeedii^te  ia  error^  oo  thie  ground. 


JuiyoMBXT  having  been  entered  for  the  pkintiff  in  this  case  pursuant 
to  the  judgment  of  tiie  Oourt  of  Queen's  Bench,  ante,  p.  274,  the  de^ 
fendaut  assigned  error. 

Untkai^kj  in  the  nttings  in  error  in  this  vacation  (November  20),  ob- 
tained a  rule  calling  on  the  defendant  to  show  cause  ^*  why  the  proceed- 
ings in  error,  so  far  as  they  relate  to  the  special  case,  should  not  be 
qnaahed  with  costs,  the  same  having  been  brought  against  good  faith^ 
uid  Uie  case  not  being  within  the  82d  section  of  The  Common  Law  Pro- 
cedure Act,  1864/'(a) 

(a)  Stat  17  a  18  Viet  a.  m. 
TOL.  IV.— 80  17  2 
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From  the  affidavits  on  both  sides  it  appeared  that  the  cause  came  on 
for  trial  before  Erie,  J.,  at  the  Westminster  sittings  on  the  ISth  Novem- 
ber,  1858 ;  it  was  then  proposed  that  the  jury  should  find  a  special  ver- 
dict :  but,  that  course  being  objected  to  by  the  plaintiff's  connsely  it  wis 
agreed  that  there  should  be  a  verdict  subject  to  a  special  case.  The 
negotiations  about  the  frame  of  the  special  case  if  ere  protracted;  and  it 
iras  not  finally  settled  and  signed  till  2d  November,  1854. 

HoggiM  and  WUe  now  showed  cause.(a)— The  case  is  within  the  ex- 
i^^mcTL  Y^eBiA  terms  of  sect.  82.  [Maule,  J. — Ab  *a  gmieral  role,  in 
-*  Act  is  to  be  construed  so  as  to  be  prospective  only ;  for,  if  it 
were  otherwise  construed,  it  would  often  defeat  the  intention  of  the  par- 
ties  who  acted  under  the  old  law.  Now,  though  the  judgment  here  was 
after  the  Act  came  into  operation,  it  was  on  a  special  case  to  the  stating 
of  which  the  parties  had  agreed  before  the  Act  was  thought  of.  The 
effect  of  the  agreement  was,  as  the  law  then  stood,  that  the  judgment 
of  the  Court  of  Queen's  Bench  should  be  final :  and  I  do  not  see  how 
they  could  express  their  intention  that  it  should  be  final  more  dearfy, 
unless  they  had  added  a  proviso  to  this  effect :  ^^  in  case  the  Legislature 
shall  hereafter  pass  an  Act  altering  the  law  and  authorising  error  on 
special  cases,  it  shall  not  affect  our  agreement."  The  decision  in  Major 
of  Berwick  v.  Oswald,  8  E.  &  B.  653  (E.  C.  L.  B.  vol.  77),  perhaps  may 
afford  some  countenance  to  a  contention  that  such  a  proviso  was  required.] 
The  special  case  here  was  not  drawn  up  till  after  the  Act  came  into  ope- 
ration. [Parke,  B. — ^After  the  verdict  was  found  subject  to  the  special 
case  neither  party  could  fly  off.  It  was  at  that  time  that  the  agreement 
was  come  to ;  the  settling  of  the  case  was  only  in  completion  of  it.  The 
presumption  in  all  cases  is  that  an  Act  regulates  the  future  not  the  past, 
unless  it  appear  by  the  Act  that  the  intention  of  the  Legblature  was 
otherwise.  Now  here,  instead  of  that  appearing,  the  Act  shows  that  it 
was  intended  that  error  was  to  lie  only  on  future  special  cases  agreed  on 
afterwards ;  for  it  is  only  on  such  special  cases  that  the  parties  could 
be  expected  to  agree  not  to  bring  error.  Maulb,  J. — The  word  "agree" 
in  the  Act,  in  strict  grammar,  means  "now,"  i.  e.,  at  the  time  of  the 
*S601  P^^^S  ^^^  ^^  ^^^  ''  agree ;"  but  that  meaning  is  absurd.  Then 
^  it  must  mean  either  "shall  agree  hereafter"  or  "have  agreed 
already."  Jervis,  G.  J. — ^There  seems  no  doubt  that  it  means  "shall 
hereafter,  when  agreeing  to  state  the  special  case,  agree."] 

Unthankj  control,  was  not  called  upon. 

Je&tis,  G.  J. — For  the  reasons  that  have  been  stated  during  the 
argument,  the  rule  must  be  absolute.  The  case  is  not  within  the  sta- 
tute :  if  it  were,  I  think  bringing  error  would  be  a  breach  of  faith,  as  no 
sach  course  could  have  been  contemplated  when  the  verdict  was  found. 

The  rest  of  the  Gourt  concurred.  Rule  absolute.(i) 

(a)  Before  Jenrif,  0.  J.,  PoUoek,  0.  B.,  Iffanle^  J^  and  Perke  and  Flal^  Be. 

(6)  See  EUiott  v.  Biihopi  in  eiror  flrom  the  Kzoheqner,  Veb.  9, 1855^  10  Ezeh.  917.t 
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MEM0BANDX7M. 

In  this  Tadktion,  Senry  Richard  Bagnhawe^  Esq.,  of  The  Middle 
Temple,  iras  appointed  one  of  Her  Majesty's  eounsel  learned  in  the  law. 


*BEGUIlS!  OENERALES.  [*861 


The  following  rules  and  forms  were  signed  in  this  Vacation  by  the 
Judges,  under  sects.  97,  98,  of  The  Common  Law  Procedure  Act,  1854 
(17  k  18  Vict.  c.  125). 


It  is  ordered,  That  the  practice  to  be  observed  in  the  superior  Courts 
of  Common  Law  at  Westminster,  with  respect  to  the  matters  here- 
inafter mentioned,  shall  be  as  follows ;  that  is  to  say, 

1.  The  provisions  as  to  pleadings  and  practice  contained  in  the  Com- 
mon Law  Procedure  Act,  1852,  and  the  rules  of  practice  of  the  supe- 
rior Courts  of  Common  Law  made  the  11th  January,  1858,  and  also 
the  rules  of  pleading  which  came  into  operation  on  the  first  day  of  Tri- 
nity, 1858,  so  far  as  the  same  are  or  may  be  made  applicable,  shall 
extend  and  apply  to  all  proceedings  to  be  had  or  taken  under  the  Com- 
mon Law  Procedure  Act,  1854. 

2.  Every  affidavit  to  be  hereafter  used  in  any  cause  or  civil  proceeding 
in  any  of  the  said  superior  Courts  of  Common  Law  shall  be  drawn  up  in 
the  first  person,  and  shall  be  divided  into  paragraphs,  and  every  para- 
graph shall  be  numbered  consecutively,  and,  as  nearly  as  may  be,  shall 
be  confined  to  a  distinct  portion  of  the  subject.  No  costs  shall  be 
sllowed  for  any  affidavit  or  part  of  an  affidavit  substantially  departing 
£rom  this  *rule.  This  rule  not  to  be  in  force  till  the  first  day  of  r^^^n 
Easter  Term  next.  ^ 

Campbell. 
John  Jervis. 
Fred.  Pollock. 
J.  Parke. 
E.  H.  Aldersok. 
G.  Crbsswell. 
W.  Erlb. 
Saml.  Martik. 
Charles  Oromptov*    . 
S7  Nov.  1854.  B.  B.  Crowder. 
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FORMS  OF  PROCEEDINGS. 

The  forma  of  proceedings  contained  in  the  schedule  herevnder  may 
be  vaed  in  the  cases  to  which  thej  are  ^>plicable,  wiA  snch  aHentions 
as  the  nature  of  the  action,  the  description  of  the  court  in  which  die 
action  is  depending,  the  character  of  the  parties,  or  the  circumstances 
of  the  case  may  render  necessary;  but  any  variance  therefrom,  not 
being  in  matter  of  substance,  shall  not  affect  their  validity  or  regularity. 

SCHEDULS. 

1.  Isitie  of  Fact  to  be  tried  by  a  Judge  toithmt  a  Jury. 
[Proceed  a%  in  an  i»$ue  to  be  tried  by  a  jury  as  in  ordinary  eoMeij 
until  the  Joinder  of  wme,  and  then  thw ;]   And  the  parties  aforesaid 
having,  by  consent  in  writmg  duly  signed,  left  ike  decision  of  the  nud     j 
issue  [or  ^'issues"]  to  the  Court,  it  was  on  the  day  of 

18      {date  of  rule  or  order  for  aUowanee  of  trial)^  by  a  rule  of  tUs 
court  [or  *^by  an  order  of  the  Honourable  Sir  knight,  one  of 

Her  Majesty's  ^justices  of  her  Court  of  Queen's  Bench/'  or 
^'Common  Pleas,"  or  ^^one  of  the  barons  of  Her  Majesty's  Court 
of  Exchequer,"  as  the  ease  may  &e],  ordered  that  such  trial  diould  be 
allowed ;  Therefore  let  the  same  be  had  accordingly. 

2.  Subpoena  thereon  and  in  other  eases. 

[The  same  as  the  farm  now  in  we,  but  in  aU  eases  omit  the  words  ^hj 

a  jury.  J 

8.  Nisi  Prius  Records  therein. 
[The  same  as  the  form  already  directed  by  Rule  of  EUary  Term  1858.] 

4.  Postea  therein^  on  a  Verdict  for  Plaintiff  on  all  the  iMuei,  when 

the  Cause  is  tried  in  London  or  Middlesex^  and  where  the  Dtfes/i- 

ant  appears  at  the  Trial. 

Afterwards  on  the  day  of  18     {the  first  day  (f  ikt 

sittings  or  the  day  of  ihe  trioX)  at  the  GuUdhall  of  the  city  of  L^doa 

[or  «at  Westminster  Hall  in  the  county  of  Middlesex"]  before  Sir 

knight,  one  of  Her  Majesty's  justices  of  her  Court  of  Qoeea'i 

Bench  [or  <f  Common  Pleas,"  or  <<  one  of  the  barons  of  Her  Majesty's 

Court  of  ExohequoTy"  as  the  ease  may  be;  or  if  tried  before  the  chuf 

justice  cr  chief  baron  state  thefaet^  as  in  the  prescribed  form  of  posUa 

on  a  trial  before  a  jury.    If  tried  before  two  judges  state  the  names  of 

bothy  and  of  the  Court  of  which  they  are  judges']^  come  the  parties  within 

mentioned,  by  their  respective  attorneys  within  mentioned,  for  the  trial 

of  the  said  issue  [or  <« issues"],  and  the  said  judge  [or  ((baron"  cr 

((chief  justice,"  or  ^ohief  baron,"  as  the  ease  may  be"]  decides  the  said 

issua  [or  c^eadi  of  the  said  issues"]  in  favour  of  the  plaintiff  [or  (^ 
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dmiitm  may  *te  ttaied  in  ilu  affirmative  wr  negative  worde  of  the  r^o^ 
•MUe,  ae^fcT  exampkf  thus  :  <<  And  the  said  jadge  [&r  <«  baron*']  ^ 
88  to  the  first  issae  within  joined  decides  that  the  defendant  did  promise 
88  within  alleged ;  and  as  to  the  second  issae  within  joined  the  said 
judge  [or  «  baron"]  decides  that  the  defendant  did  not  satisfy  and  dis- 
charge  the  plaintiff's  claim  by  payment  as  within  alleged"],  and  the 
B8id  jadge  [or  «  baron"]  assesses  the  damages  of  the  plaintiff,  on  occa- 
sion of  the  premises  within  complained  of,  over  and  above  his  costs  of 
suit,  to  £  [Omit  the  aeeeament  of  damages  if  none  made"] :  There- 

fore, ftc. 


£k  The  like^  tohere  the  Trial  wu  at  the  Aseme* 
Afterwards  on  the  day  of  18     {the  eommieeian  dag 

tf  the  amue)  at  in  the  coonty  [or  «  city"]  of  at  the 

888iies  there  holden  in  and  for  the  said  coanty  [or  <<  city"]  before  Snr 
knight,  one  of  Her  Majesty's  jnstices  of  her  Coort  of  [or 

<<ODe  of  the  barons  of  Her  Majesty's  Coort  of  the  Szcheqaer,'*  om  the 
coie  mag  ie],  come  the  parttesi  &c.    [Ootyiude  a$  in  the  preceding 

6.  TU  Uke<f  where  one  Issue  is  found  for  the  Plaintiff,  and  another  for 
the  Defendant^  the  latter  going  to  the  whole  Action. 

[Proceed  as  in  the  preceding  forms  of  postea  to  the  statement  of  the 
Qfftaranee  of  the  parties  at  the  trials  and  then  thus ;]  And  the  said 
judge  [or  <<  baron,"  or  <<  chief  jastice,"  or  «  chief  baron,"  as  the  ease 
iMy  he\  decides  the  first  issae  within  joined  in  favoar  of  the  plaintiff; 
8ad  he  decides  the  second  issae  within  joined  in  fayoar  of  the  defendant 
[ps  the  case  mag  he  ;  or  the  decision  mag  he  stated  in  the  affirmative  or 
negative  of  *each  issue  as  directed  in  the  preceding  form"] :  There-  ri^n^r 
fore,  kc  '■ 

7.  Judgment  thereon  for  Plaintiff, 

[Oopg  the  issue,  and  then  proceed  thus :]  Afterwards  on  the 
dsy  of  18    {dag  of  signing  final  judgment)  come  the  parties 

aforesaid  by  their  respective  attorneys  aforesaid,  and  Sir 
knight,  one  of  Her  Majesty's  jastices  of  her  Goart  of  [or  <<  one 

of  the  barons  of  Her  Majesty's  Goart  of  Exchequer,"  as  the  case  mag 
^'fdrif  tried  hefote  the  chief  justice  or  ehirf  baron,  state  the  fact  as  in 
the  prescribed  form  of  postea  in  a  trial  btfore  ajurg;  if  tried  before 
two  judges  state  the  names  of  bothy  and  of  the  Court  of  which  theg  are 
ii^et],  by  whom  the  said  issue  was  [or  <«  issues  were"]  tried  hath  [or 
^<have"]  sent  hither  his  [or  <«  their"]  record  had  before  him  [or  <<  them"] 
is  these  words;  Afterwards,  ftc.  [eopg  the  postea']:  Therefore  it  is  con* 
ttdered  that  the  said  plaintiff  do  recover  against  the  defendant  the  said 
moneys  by  the  said  jadge  [or  «  baron,"  or  «<  chief  jastice,"  or  «  chief 
^on,"  as  the  ease  mag  bej  so  assessedi  and  £  for  his  costs 

of  8ait. . 
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[In  the  margin  of  the  roUf  eppoeite  the  wcrde  <<  Therefore  it  it  eoih 
sidered,"  wriU  <<  Judgment  signed  the  day  of  a.  d. 

"  inHTting  the  day  of  ngning  the  judgmentJ] 

8.  Execution  thereon. 
[2%e  eame  as  in  ordinary  eaee$J\ 

9.  Write  of  Execution  tohere  the  Court  or  a  Judge  deeidee  on  Matten 

of  Account. 

[Theeameasin  ordinary  caeee  of  execution  onajudgment^  exeeptihat 
*8661  *^^^^  ^f  ^^  ^'^  stating  the  *numey  to  be  levied  as  having  been 

-^  recovered  by  a  judgmewtj  and  omitting  the  direction  to  levy  inUr* 
estf  say  <<£  ,  which  by  a  rule  of  oar  Court  of  Queen's  Bench 

[or  <<  Common  Pleas/'  or  <<  by  an  order  of  Sir  Iniight,  one  of 

our  justices  of  our  Court  of  Queen's  Bench  or  Common  Pleas,"  or  ^one 
of  the  barons  of  our  Exchequer/'  as  the  case  may  be']^  dated  the 
day  of  18    ,  made  in  pursuance  of  the  third  section  of  <<  The 

Common  Law  Procedure  Act,  1854/'  in  an  action  commenoed  in  ovr 
said  Court  of  at  the  suit  of  A.  B.  [or  «« the  said  A*  B."  if 

before  mentioned]  against  the  said  C.  D.,  was  ordered  to  be  paid  by  the 
said  C.  D.  to  the  said  A.  B.  [as  the  case  may  be,  following  the  terms  or 
substance  of  the  rule  or  order."]  [If  costs  were  ordered  to  be  paid  iha^ 
the  direction  to  levy  them  may  be  thus :  <<  together  with  certain  costs  in 
the  said  rule  [or  «  order"]  mentioned|  which  said  costs  were  afterwards 
on  the  day  of  18     taxed  and  allowed  by  our  said 

Court  of  at  £  ."]    [J^  the  rule  or  order  directs  that 

intereet  shaU  be  paid  then  the  direction  to  levy  it  may  be  thus  •*  « together 
also  with  interest  on  the  said  sum  of  £  at  the  rate  of  £ 

per  cent,  from  the  said  day  of  18    "  {as  the  eon 

may  bcy  according  to  the  rule  or  order)]. 

10.  Writs  of  Execution  where  Matter  of  Account  is  referred  to  and 
decided  on  by  an  Arbitrator^  Officer  of  the  Courts  or  County  Court 
Judge. 

[The  same  as  directed  in  the  preceding  form^  but  instead  of  statinj 

the  levy  to  be  of  money  ordered  by  a  rule  or  order  to  be  paid^  say  "i 

,  which  by  an  award  [or  <<  certificate"],  dated  the  day 

*S671  ^^  *^^     (^^  ^  award  or  certificate)^  made  by  E.  F. 

-*  esquire,  an  arbitrator  appointed  by  the  parties  [or  <«byE.  F. 
esquiroi  one  of  the  masters  {or  other  officer^  naming  his  office)  of  cor 
Court  of  9"  or  by  E.  F.  esquire,  the  Judge  of  the  County  Court 

of  ,"  as  the  case  may  be]^  pursuant  to  the  8d  section  of  «Ilie 

Common  Law  Procedure  Act,  1854"  ▼u  awarded  [or  « certified"]  to 
be  due  and  payable  from  the  said  C.  D.  to  [<<  the  said"]  A.  B. 
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IL  Special  Can  for  the  Opmicn  of  the  Court  under  eection  i  of  the 
Common  Law  Procedure  Aet^  1854,  where  the  Allowance  or  Die- 
aUewanee  <if  a  particular  Item  or  Iteme  depende  on  a  Queetion  of 
Law. 

In  the  Queen's  Bench  [«  Common  Pleas,"  or  <<  Exchequer."] 

r  A.  B.,  Plaintiff 
Between  <^  and 

t  C.  D.,  Defendant, 
jnie  following  ease  is  stated  for  the  opmion  of  the  Court,  under  * 
role  of  the  Court  [or  <<  order  of  the  honourable  Mr.  Justice  "  or 

M  Baron  "],  dated  the         day  of  18    ,  made  pursuant  to 

the  4th  section  of  «  The  Common  Law  Procedure  Act,  1854."    [Here 
9tate  the  materialfaete  of  the  eaee  hearing  upon  the  queeticn  of  law  to  he 

The  question  [or  questions]  for  the  opinion  of  the  Court  is  [or  are] : 
First.  Whether,  [^.] 
Second.  Whether,  [^e.] 

12.  luue  to  he  tried  hy  a  Jury  where  the  Court  or  a  Judge  hae  directed 
A,  under  Section  4,  where  the  *  Allowance  or  Dieallowance  r^oi»o 
of  a  particular  Item  or  Iteme  depende  on  a  queetion  of  Fact.  '- 

In  the  Queen's  Bench  [or  <<  Common  Pleas,"  or  « Exchequer  of 
Heas."] 

The  day  of  18    {date  of  ieeue  when  delivered  by  the 

fHanitiff.) 

( Venue.)  A.  B.  by  his  attorney  sues  C.  D.  and  the  plaintiff  [or 
<<  defendant"]  affirms,  and  the  defendant  [or  <<  plaintiff"]  denies  that, 
^.  [Here  etate  the  que^ion  of  fact  to  be  tried  ae  directed  by  the  Court 
w  judge.  In  eome  caeee  it  may  be  advieable  to  etate  an  inducement 
hrfore  itating  the  queetion  in  diepute.']  [J^  there  be  more  than  one 
qiuetion  to  be  decided^  etate  it  thue :  «  and  the  said  plaintiff  [or  <<  de- 
fendant"] also  affirms,  and  the  defendant  [or  <<  plaintiff"]  also  denies 
that,"^."]  And  it  has  been  ordered  by  the  Court  [or  "by  the  honour- 
able Mr.  Justice  "  or  <<  Baron  "]  that  the  said  question 
[or  « questions"]  shall  be  tried  by  a  jury ;  therefore  let  the  same  be 
tried  accordingly. 

IS.  Poetea  thefeon. 

[The  name  ae  in  ordinary  coses,  except  that  there  ie  no  aeeeeement  of 
dmagee.} 

14,  Special  Caee  etated  by  an  Arbitrator  under  Sect.  6  of  the  Common 

Law  Procedure  Actj  1854. 

[In  the  epecial  caee  the  arbitrator  m%ut  etate  whether  the  arbitration  i$ 
tinder  a  eompuleory  rrference  under  the  Actf  or  whether  it  ie  upon  a 
T^erenee  by  eoneent  of  the  partiee  where  the  euimieeion  hae  been  or  ieto 
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he  made  a  rule  or  order  of  one  of  the  superior  Courte  of  Law  or  Bqmtg 
at  Westminster.  In  the  former  ease  the  award  must  be  entitled  in  the 
*^M1  ^^^^  ^^^  eaussj  and  the  *rule  or  order  of  the  Court  must  be  set 
■*  forth.  In  the  latter  case  the  terms  of  the  reference  relating  to 
the  submission  being  made  a  rule  or  order  of  Court  must  be  setforthJ] 

15.  Judgment  thereon  when  a  judgment  has  been  ordered. 

[Copy  the  special  case,  and  then  proceed  thus :]  Afterwards  on  tbe 
day  of  18    cotne  here  the  parties  aforesaid,  and  tbe 

Court  is  of  opinion  that  [state  the  opinion  of  the  Court  on  the  question 
or  questions  stated  in  the  case,  in  the  affirmative  or  negative,  as  the  ease 
may  be.']  Therefore  it  is  considered  that  the  plaintiff  do  recover  against 
the  defendant  the  said  £  and  £  for  his  costs  of  suit. 

[In  the  margin,  opposite  the  words,  "  Therefore  it  is  considered,  kc,** 
write  "Judgment  signed  the  day  of  18    ,"  inserting  the 

day  of  signing  final  judgment.'] 

16.  Postea,  where  the  Judge  upon  the  2Vta2  of  an  Issue  in  Fact  befor^^ 
him  under  Sect.  1  directs  an  Arbitration  as  to  part  of  the  Clain 
under  Sect.  6  of  the  Common  Law  Procedure  Act,  1854. 
[Proceed  as  in  the  above  preserved  form  of  postea  No.  ^or  5,  asthi 
case  may  be,  to  the  statemetU  of  the  appearance  of  the  parties  at  the  trial 
inelusivef  and  then  proceed  thus :]  «<  And  as  to  the  plaintiff's  claim  in 
the  count  of  the  declaration  within  mentioned  [as  the  case  mag 

be],  it  appears  to  the  said  judge  [or  "  haron"]  that  the  questions  aris- 
ing thereon  involve  matter  of  account  whioh  cannot  conveniently  be 
tried  before  him ;  and  hereupon  the  said  judge  [or  <<  baron"}  orders 
*VT(f\  ^^^^  ^^^  plaintiff's  claim  in  the  said  count  *in  the  decls- 

^  ration  mentioned  be  referred  to  £•  F.  of  esquire,  an 

arbitrator  appointed  by  the  said  parties  [or  "  to  E.  F.  esquire,  being 
one  of  the  masters  of  the  Court  of  Queen's  Bench,"  or  « Common 
Pleas,"  or  «  Exchequer  of  Pleas,"  {or  other  officer  of  the  Court,  stating 
his  office),  or  <«  to  E.  F.  esquire,  being  the  judge  of  the  County  Court 
of  upon  the  terms  that,  &c.  [set  forth  the  terms  of  the  order],  and 

the  said  judge  [or  «  baron"]  decides  each  of  the  said  issues,  except  those 
relating  to  the  said  count  of  the  declaration,  in  favour  of  tbe 

plaintiff  [or  the  statement  of  the  decision  may  be  in  the  affirmative  er 
negative  words  of  the  issue,  as,  for  example,  thus  :  "  And  the  said  judge 
[or  <<  baron"]  as  to  the  first  issue  within  joined  decides  that  the  defend- 
ant is  guilty  as  within  in  the  count  of  the  declaration  alleged, 
and  as  to  the  second  issue  within  joined  the  said  judge  [or  <<  baroti"] 
decides  that  the  defendant  did  not  commit  the  acts  within  in  the 
count  of  the  declaration  alleged  by  the  plaintiff's  leave."]  And  tbe 
eaid  judge  [or  «  baron"]  assesses  the  damages  of  the  plaintiff  on  ooesr 
iion  of  the  premises  within  in  the  coont  of  the  deelaratien  com- 
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plained  of,  over  and  abore  his  costs  of  suit,  to  £  [Omit  the  assesi- 
nent  of  damageSy  tfnone  made.']     Therefore,  &c. 

17.  Writ  of  Habere  Faeiat  PosBessionem  on  a  Rule  to  deliver  Poeeei^ 

non  of  Land  pursuant  to  an  Award. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  Sheriff  of 
greeting.    We  command  yon  that  you  omit  not  by  reason  of  any 
liberty  of  *your  county,  bat  that  you  enter  the  same,  and  with-  r^nf^-t 
(mt  delay  you  cause  A.  B.  to  have  possession  of  [here  ^ 

ietcribe  the  lands  and  tenements  as  in  the  rule  for  the  delivery  of  pos^ 
H^m]j  and  which  lands  and  tenements  by  a  rule  of  our  Court  of 
Qaeen's  Bench  [or  <<  Common  Pleas,"  or  <<  Exchequer  of  Pleas,"]  dated 
the  day  of  18    ,  made  pursuant  to  the  sixteenth  section 

of  "the  Common  Law  Procedure  Act,  1854,"  E.  F.  (the  party  named 
in  the  rule)  was  ordered  to  deliver  possession  to  the  said  A.  B.,  and  in 
?hat  manner  you  have  executed  this  our  writ  make  appear  to  us  [or  in 
Common  PleaSj  <<  to  our  justices,"  or  in  Exchequer^  <<  to  the  barons  of 
OQr  Exchequer"]  at  Westminster,  immediately  after  the  execution 
hereof,  and  have  you  there  then  this  writ.     Witness  at  West* 

minster,  the  day  of  in  the  year  of  our  Lord 

18.  Judgment  far  the  Plaintiff  on  a  Special  Case  stated  under  Seeiion 

82  of  the  Common  Law  Procedure  Act^  1854. 

[Copy  the  special  caee^  and  then  proceed  thus :]  Afterwards  on 
come  here  the  parties  aforesaid  by  their  respective  attorneys  aforesaid, 
and  the  Court  is  of  opinion  that,  &c.  [state  the  opinion  of  the  Court  on 
ike  queition  or  questions  stated  in  the  case].     Therefore  it  is  considered 
that  the  plaintiff  do  recover  against  the  defendant  the  said  £ 
and  £  for  his  costs  of  suit. 

[In  the  margin,  opposite  the  words  <<  Therefore  it  is  considered,  &c.," 
mte  » Judgment  signed  the  day  of  18    ,"  inserting  the 

day  of  signing  final  judgment.] 

*19.  Judgment  of  Affirmance  by  Court  of  Error  in  Exchequer  r,>Q»o 

Chamber  on  a  Special  Case.  '- 

[Copy  to  the  end  of  the  judgment  on  the  roll  in  the  action^  and  then 
proceed  thui ;]  Afterwards  on  {the  day  of  lodging  the  note  of  error) 
the  defendant  [or  <<  plaintiff"]  delivered  to  one  of  the  masters  of  the 
Court  here  a  memorandum  in  writing  in  the  form  required  by  and  accord- 
ing to  the  statute  in  that  case  made  and  provided,  alleging  that  there 
was  error  in  law  in  the  record  and  proceedings  aforesaid ;  and  after- 
wards on  {the  day  of  making  the  entry  of  the  suggettion  on  the  roll) 
the  defendant  [or  «< plaintiff"]  said  that  there  was  no  error  therein: 
And  thereupon  afterwards  on  {the  day  of  giving  judgment  in  the 

Xxehequer  Chamber),  in  the  Court  of  Exchequer  Chamber  of  our  Lady 
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the  Qaeen  before  the  justices  of  the  Common  Bench  of  our  sud  Lidj 
the  Queen  and  the  barons  of  her  Exchequer,  [or  if  the  errcr  heima 
judgment  of  Common  Pleas^  %ay  <<  before  the  justices  of  our  Lady  the 
Queen  assigned  to  hold  pleas  in  the  Court  of  our  said  Lady  the  Queen 
before  the  Queen  herself  and  the  barons  of  her  Exchequer,"  ot  if  the 
tnoT  be  on  a  judgment  of  the  Exchequer^  eay,  <<  before  the  justices  of 
our  Ladj  the  Queen  assigned  to  hold  pleas  in  the  Court  of  our  Ladj 
the  Queen  before  the  Queen  herself  and  the  justices  of  the  Common 
Bench  of  our  said  Lady  the  Queen,"]  come  as  ^rell  the  plaintiff  as  tie 
defendant  by  their  respectiye  attorneys  aforesaid*,  and  it  appears  to 
the  said  Court  of  Error  in  the  Exchequer  Chamber  that  there  is  so 
error  in  the  record  and  proceedings  aforesaid,  or  in  giving  the  judgment 
aforesaid :  Therefore  it  is  considered  by  the  said  Court  of  Error,  that 
*^7^l  ^^^  judgment  aforesaid  be  in  all  things  affirmed,  and  stand  ^ 
^  full  force  and  effect,  the  said  causes  above  for  error  suggested  in 
anywise  notwithstanding:  And  it  is  further  considered  by  the  same 
Court,  that  the  said  plaintiff  do  recorer  against  the  defendant  £ 
for  his  damages  and  costs  which  he  had  sustained  and  expended  by 
reason  of  the  delay  of  execution  of  the  judgment  aforesaid,  on  pretence 
of  the  prosecution  of  the  said  proceedings  in  error,  and  that  the  phin- 
tiff  have  execution  thereof. 

20.  Judgment  of  Revereal  in  the  like  Oaee. 

[The  same  as  the  preceding  form  to  the  aeteriekj*  and  then  thtu:] 
And  it  appears  to  the  said  Court  of  Error  that  there  is  manifest  enor 
in  the  record  and  proceedings  aforesaid,  and  in  giving  the  judgment 
aforesaid :  Therefore  it  is  considered  by  the  said  Court  of  Error  tint 
the  judgment  aforesaid  for  the  errors  aforesaid  be  reversed,  annsUed, 
and  altogether  holden  for  nought ;  and  that  the  said  defendant  be 
restored  to  all  things  which  he  hath  lost  by  occasicm  of  the  said  judg- 
ment, &c. 

21.  Judgment  of  Court  of  Appeal  in  Exchequer  Chamber  on  a  Dirpa^ 
of  the  Appeal  in  the  Plaintiff  *8  Favour  where  Judgment  for  hm 
had  been  given  in  the  Court  beloWj  under  the  41«t  and  4t2d  Sections 
of  the  Common  Law  Procedure  Act^  1854. 
[Copy  the  caeefor  the  appeal  as  stated  by  the  parties^  and  then  pro- 
ceed thus ;]   Afterwards  on  {the  day  of  giving  judgment  of  Court 
of  Appeal)j  in  the  Court  of  Exchequer  Chamber  of  our  Lady  the  Queen 
before  the  justices  of  the  Common  Bench  of  our  Lady  the  Qaeen  and 
the  barons  of  her  Exchequer,  [or  if  the  appeal  be  from  the  Qmmon 
Pleas  sayy  <<  before  the  justices  of  our  Lady  the  Queen  assigned  to  bold 
*S741  P  ^^  ^^  ^^^  Court  of  *our  Lady  the  Queen  before  the  Qseen 
^  herself  and  the  barons  of  her  Exchequer"  [or,  if  Uie  appeoii^ 
from  the  Exchequer^  say^  <<  before  the  justices  of  our  Lady  the  Qo^eo 
assigned  to  hold  pleas  in  the  Court  of  our  Lady  the  Qoeen  before  the 
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Qoeen  herself  and  tke  justices  of  the  CSommon  BeiKdi  of  our  said  Ladj 
the  Qaeen/*]  oome  the  parties  aforesaid  by  their  respective  attorneys 
aforesaid ;  and  the  said  Court  of  Appeal  decide  that,  ftc.  [state  the  deeir 
iion  of  the  Court  upon  the  queetione  raUed  by  the  ease  on  appea[\ ;  and 
it  iseonsidered  by  the  said  Court  of  Appeal  that  the  plaintiff  do  recover 
against  the  defendant  £  for  his  costs  which  the  plaintiff  hath 

sustained  and  expended  in  the  said  appeal,  and  that  the  plaintiff  have 
ezecation  thereof. 

21  Fufa.  against  a  Gamiehee,  under  the  63d  Section  of  the  Common 
Law  Procedure  Act^  1854,  where  Debt  not  disputed  or  Garnishee 
does  not  appear* 

Victoria,  by  the  Grace  of  Qod  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  Sheriff  of 
greeting.    We  command  you  that  you  omit  not  by  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same,  and  of  the  goods 
and  chattels  of  E.  F.  in  your  bailiwick  you  cause  to  be  levied  £  , 

beiog  the  amoant  of  [or  «<  part  of  the  amount  of,"  if  the  debt  be  more 
than  the  judgment  debt"]  a  debt  due  from  the  said  E.  F.  to  C.  D.,  here- 
tofore attached  in  the  hands  of  the  said  E.  F.  by  an  order  of  Sir 
knight,  one  of  our  justices  of  our  Court  of  Queen's  Bench  [or  «  one  of 
eur  justices  of  our  Court  of  Common  Pleas,"  or  «  one  of  the  barons  of 
oar  Exchequer'*],  dated  {date  oforder)^  pursuant  to  the  statute  in 

?ach  case  made,  to  satisfy  [or  if  the  debt  *he  lees  than  the  judg-  ri^^^R 
^senU  debt^  say^  « towards  satisfying"]  £  ,  which  A.  B.  ^ 

lately  in  our  Court  of  Queen's  Bench  [or  <<  Common  Pleas,"  or  «  Ezche- 
qaer  of  Pleas*^,  recovered  against  the  said  C.  D.,  whereof  the  said  C. 
D.  is  convicted ;  and  that  you  have  that  sum  of  £  before  us  [or 

in  Common  PleaSj  «<  before  our  justices,"  or  in  JSzchequery  «  before  the 
barons  of  our  Exchequer,"  at  Westminster,  immediately  after  the  exe- 
cation  hereof,  to  be  rendered  to  the  said  A.  B.  in  satisfaction  as 

aforesaid,  and  that  you  do  all  such  things  as  by  the  statute  passed  in 
the  second  year  of  our  reign  you  are  authorized  and  required  to  do  in 
this  behalf.  And  in  what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  [or  in  the  Common  Pleas^  « to  our  justices,'*  or  in  the 
Exchequer^  <<to  the  barons  of  our  Exchequer,"  as  the  ea$e  may  ie,]  at 
Westminster,  immediately  after  the  execution  hereof,  and  have  you 
there  then  this  writ.    Witness  at  Westminster,  the  day 

of  in  the  year  of  our  Lord 

28.  Ca.  sa*  in  the  like  Case. 

YictOKiA,  by  the  Grace  of  God  of  the  United  Kingdom  of  Oreflit 

Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  Sheriff  of 

greeting.    We  command  you  that  you  omit  not  by  reason  of 

any  liberty  in  your  county,  but  that  you  enter  the  same,  and  take  B. 

F.,  if  he  be  found  in  yoor  bsiliirick,  and  him  safely  keep)  so  that  you 
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maj  have  his  body  before  vb  [or  in  Common  PleaSj «« before  our  justices," 
or  in  JSxchequeTj  «<  before  the  barons  of  our  Exchequer/']  at  West- 
minster immediately  after  the  execution  hereof,  to  satisfy  A.  B.  £  , 
being  the  amount  [or  «<  part  of  the  amount/'  if  the  debt  be  more  than  the 
*mfn  i^^''*^^  debtj"]  *o(  a  debt  due  from  the  said  E.  F.  to  C.  D., 
^  heretofore  attached  in  the  hands  of  the  said  E.  F.  by  an  order 
of  Sir  knight,  one  of  our  justices  of  our  Court  of  Queen's  Bench 

[or  <<  one  of  our  justices  of  our  Court  of  Common  Fleas/'  or  <<  one  of  our 
barons  of  the  Exchequer/']  dated  [dctte  of  order"]  pursuant  to 

the  statute  in  such  case  made  and  provided,  to  satisfy  [or  <<  towards 
satisfying,"  if  the  debt  be  less  than  the  judgment  debtj']  £  ,  which 

the  said  A.  B.  lately  in  our  said  Court  of  Queen's  Bench  [or  «  Common 
Pleas,"  or  <<  Exchequer  of  Fleas,"  as  the  case  may  be]  recovered  against 
the  said  C.  D.,  whereof  the  said  C.  D.  is  convicted,  and  have  you  there 
then  this  writ.    Witness  at  Westminster,  the  day  of 

in  the  year  of  our  Lord 

24.  Writ  against  Garnishee  to  show  Cause  why  the  Judgment  Oredtti^ 
should  not  have  Execution  against  him  for  the  Debt  disputed  by  him, 
.  Victoria,  by  the  Orace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  E.  F.  greeting. 
We  command  you  that  within  eight  days  after  the  service  of  this  writ 
upon  you,  inclusive  of  the  day  of  such  service,  you  appear  in  our  Coort 
of  Queen's  Bench  [or  «  Common  Fleas,"  or  <<  Exchequer  of  Fleas,"]  to 
show  cause  why  A.  B.  should  not  have  execution  against  you  for 
£  being  the  amount  [or  <<  part  of  the  amount,"  if  the  debt  exceeds 

the  judgment  debtj]  of  a  debt  due  from  you  to  C.  D.  to  satisfy  [^ 
<<  towards  satisfying,"  if  the  debt  be  less  than  the  judgment  deU^ 
£  which  on  the  day  of  18      {date  of  judgmeni\ 

the  said  A.  B.  by  a  judgment  of  our  Court  of  Queen's  Bench  [or  ^^  Com- 
^077-1  tnon  *Flea8,"  or  "Exchequer  of  Fleas,"]  recovered  against  the 
^  said  C.  D.,  and  for  costs  of  suit  in  this  behalf;  and  take  notice, 
that  in  default  of  your  so  doing  the  said  A.  B.  may  proceed  to  execution. 
Witness  at  Westminster,  the  day  of  is 

the  year  of  our  Lord 

[The  following  endorsements  mtMt  be  made  on  the  writ :]    This  writ 
was  issued  by  F.  A.  [plaintiff's  attorney's  name  in  fuU]  of 
[place  of  his  abode  in  full;  also  if  sued  out  as  agent  for  an  attorneji 
in  the  country^  here  say  "as  agent  for  A.  A.  of  "]  attoraej 

for  the  said  A.  B.  [or  if  eued  otU  by  the  plaintiff  in  person^  "  This  writ 
was  issued  in  person  by  the  plaintiff  within  named,  who  resides  at 
,"  mentioning  the  cityj  town^  or  parish^  and  also  the  name  cf 
the  hamUtj  street^  and  number  of  the  house  of  the  plaintiff's  resiiene$j 
if  any  such  there  be* 

The  plaintiff  claims  £  [the  amount  of  the  debt  claimed  frm 
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ike  g<ami$hee\  and  £,  for  costs,  and  if  the  amount  thereof  be 

paid  to  the  plaintiff  or  his  attorney  within  four  days  from  the  service 
hereof,  further  proceedings  will  be  stayed. 

[  Within  three  day%  after  the  eerviee  fiU  up  the  following  endorsement :] 
Thifl  writ  was  served  by  me  X.  Y.  on  C.  D.  on  the  day  of 

18    . 

25.  Declaration  thereon. 

In  the  Qaeen's  Bench  [or  ^^  Common  Fleas/'  or  ^^  Exchequer  of  Pleas."] 
The  day  of  a.d. 

( Venue.) — ^A.  B.  by  his  attorney  [or  "  in  person"] 

sues  E.  F.  by  a  writ  issued  forth  of  this  Court,  in  these  words,  Yictoriay 
kc  [copy  the  tm^],  and  the  said  E.  F.  has  appeared  to  the  said  writ^ 
and  the  *said  A.  B.  by  his  attorney  aforesaid  says  that  the  said  r^ioij^o 
debt  due  from  the  said  E.  F.  to  the  said  C.  D.  is  for,  ^c.  [here  ^ 
ttate  the  debt  as  in  a  declaration  in  ordinary  cases],  and  the  said  A.  B. 
prays  that  execution  may  be  adjudged  to  him  accordingly  for  £ 
and  for  costs  of  suit  in  this  behalf. 


E.F.   \ 
a^'A.B.  j 


26.  Plea  thereto. 

h  the  Queen's  Bench  [or  *^  Common  Pleas,"  or  ^'Exchequer  of  Pleas."] 

The  day  of  A.i>. 

The  said  E.  F.  by  his  attorney  says,  that  he 

never  was  indebted  to  the  said  C.  D.  as  alleged  [or 
pkad  such  other  d^enee  or  several  defences  as  in  other  cases*"] 

27.  Issu^  thereon. 

[Cbpy  the  declaration  and  pleadings^  and  conclude  thus ;]  Therefore 
let  a  jury  come,  ko* 

28.  Post-ea  thereon. 
[The  same  as  in  ordinary  cases,  omitting  the  assessment  of  damages.] 

29.  Judgment  for  Plaintiff  therein. 

[The  same  as  in  ordinary  cases  to  the  statement  of  the  Jtutgrnent^ 
which  may  be  thus :  '^  Therefore  it  is  considered  that  the  said  A.  B* 
haye  execution  against  the  said  E.  F.  for  the  said  £  the  amount 

[or  "part  of  the  amount"]  of  the  said  debt  due  from  him  to  the  said 
C.  D.,  to  satisfy  [or  '^  towards  satisfying,"  tf  the  debt  be  less  than  the 
judgment  debt,']  the  said  £  which  the  said  A.  B.  on  the  said 

day  of  18      {date  of  judgment  against  jtulgment 

debtor)  by  the  ^judgment  of  this  Court  recovered  against  the  r^otjQ 
Baid  C.  D. ;  and  it  is  further  considered  that  the  said  A.  B.  do  '- 
recover  against  the  said  E.  F.  £  for  his  costs  of  suit  in  this 

behalf. 

80.  Fi.  Fa.  therein. 

VicioiiUi  by  the  Grape  of  God  of  the  United  Kingdom  of  Great 

z2 
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sad  IreUnd  Qaeen,  Defender  of  the  Faith,  to  the  Sheriff  of 
greetiog.  We  oommaiid  joa  thai  joa  omit  not  by  reason  of 
any  liberty  of  your  eountyi  that  you  enter  the  same,  and  ai  the  goods 
and  ohatteb  of  E.  F.  in  year  bailiwick  yon  oanse  to  be  made  £ 
the  amount  [or  <<part  of  the  amoont,"  if  lAe  ddt  h$  more  tiUm  Hu 
judgment  deU^']  of  a  debt  due  from  the  said  E.  F.  to  G*  D.,  to  satisfy 
[or  <<  towards  satisfying/'  if  the  debt  be  lees  than  the  Judgment  dd4j] 
£  wUch  A.  B.  on  the  day  of  18    {date  ofJudgmeM 

etgainet  judgment  debtor)  by  the  judgment  of  oar  Court  of  Qneen's 
Bench  [or  «<  Common  Pleas,"  *<>r  <<  Exchequer  of  Pleas/']  recoTered 
against  the  said  C.  D.,  and  whereupon  it  has  been  adjudged  by  our  said 
Court  that  the  said  A.  B.  should  have  execution  against  the  said  E.  F. 
for  the  said  £  ,  and  also  £  which  in  our  same  Court  were 

adjudged  to  the  said  A.  B.  for  his  costs  of  suit  which  he  hath  been  put 
to  on  occasion  of  our  writ  sued  out  against  the  said  E.  F.  at  the  m\ 
of  the  said  A.  B.  in  that  behalf,  whereof  the  said  E.  F*  is  convicted, 
and  have  the  said  moneys  before  us  [or  in  Common  PleaOy  <<  before  our 
justices,"  or  in  the  Exehequerj  "before  the  barons  of  our  Exchequer,"] 
at  Westminster,  immediately  after  the  execution  hereof,  to  be  rendered 
to  the  said  A.  B.,  and  that  you  do  all  such  things  as  by  the  statute 
*S5)01  P*^^^®^  ^  ^^^  second  year  of  our  reign  you  are  authorized  *iBd 
-*  required  to  do  in  this  behalf;  and  in  what  manner  you  sbtll 
I^VQ  executed  this  our  writ  make  appear  to  us  [or  in  the  Common  Pleat, 
^'  to  our  justices,"  or  in  the  Exchequer^  to  the  barons  of  omr  Exchequer," 
ae  the  ease  may  ie],  at  Westminster,  immediately  after  the  execatioD 
hereof,  and  have  you  there  then  this  writ.    Witness  at.West- 

!minster,  the  day  of  in  the  year  of  our  Lord 

81,  CSs,  #a.  therein^ 

Y1070RIA,  by  the  Grace  of  God  of  the  United  Kingdom  of  Qmt 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  Sheriff  of 
greeting.  We  command  you  that  you  omit  not  by  reason  of 
any  liberty  of  your  county,  but  that  you  enter  the  same,  and  take  £• 
*F.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  us  [or  in  the  Common  PUaej  "  before  our 
justices,"  or  in  the  JExehequerj  ^^  before  the  barons  of  our  Exchequer,"  (U 
the  case  may  be,']  at  Westminster,  immediately  after  the  execution 
hereof,  to  satisfy  A.  B.  £  the  amount  [or  "part  of  the  amount," 

if  the  debt  be  more  than  the  judgment  debt\  of  a  debt  due  from  the  said 
%  F.  to  C.  D.,  and  for  the  levying  of  which  it  has  been  adjudged  bj 
our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of 
Pleas,"]  that  the  said  A.  B.  should  have  his  execution  against  the  ssid 
E.  F.,  to  satisfy  [or  <^  towards  satisfying,"  if  the  debt  be  leee  thmik 
judgment  debt^  £  which  the  said  A.  B.  on  {ihedaU  of 

Hujiudgmmt  qgamei  the  judgment  debtor)  by  ^  jodgmenl  of  the  isiil 
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Court  recorered  •gainst  the  said  C.  D.,  and  farther  to  aatiafy  the  said 

A.  B.  £  irhich  in  our  same  Court  were  adjudged  to  the  said  A. 

B.  for  his  costs  of  suit  which  he  hath  been  put  to  on  occasion  of  our  writ 
*saed  out  against  the  said  E.  F.  at  the  suit  of  the  said  A.  B.  in  r^qo-i 
that  bdialf,  whereof  the  said  E.  F.  is  convicted ;  and  have  you  '- 
fters  then  this  writ.    Witness  at  Westminster,  the  day 
of             in  the  year  of  onr  Lord 

32.  Judgment  for  Plaintiff  after  Verdict  that  a  Mandamiu  do  m«ii€, 
under  Section  71  of  the  Common  Law  Procedure  Acty  1854. 

[The  $ame  a»  in  the  ordinary  form  of  an  entry  of  a  judgment  to  the 
end  of  the  poeteOy  and  then  thue ;]  Therefore  it  is  considered  that  a  writ 
of  mandamus  do  issue  commanding  the  defendant  to  [here  state  the  duty 
U>  be  petformedf  or  the  thing  to  be  done^  cu  claimed  hy  the  declaration'] ; 
and  it  is  also  considered  that  the  plaintiff  do  recover  of  the  defendant 
the  said  moneys  by  the  justices  [or  *^  by  the  judge"  or  ^'  baron"]  afore- 
said in  form  aforesaid  above  assessed,  and  aJso  £  for  his  costs 
of  suit  in  this  behalf. 

[In  the  margin  of  the  Judgment  opposite  the  first  worde^  '^  Therefore 
it  is  considered^  &c./'  u^rite  ^'judgment  signed  the  day  of 

18    /'  inserting  the  day  of  signing  fined  judgment.'] 

83.  Writ  of  Inquiry  to  ascertain  the  Expense  incurred  by  the  doing 
of  an  Act  J  and  for  the  doing  of  which  a  Mandamus  was  issued, 
Victoria,  by  the  Grace  of  God  of  the  United  Eindgom  of  Great 
Britam  and  Lreland  Queen,  Defender  of  the  Faith,  to  the  Sheriff  of 

greeting.  Whereas  upon  an  application  by  A.  B.,  the  plaintiff 
in  an  action  against  C.  D.  in  our  Court  of  Queen's  Bench  \or  ''  Common 
Pleas,'*  or  ^^ Exchequer  of  Fleas,*'  as  the  case  may  ie,]  at  Westminster, 
our  said  Court  did  on  the  day  of  A.  D.  {date 

of  order)  *direct  that  [state  the  terms  of  the  order  directing  p^^y^o 

the  act  to  be  done  at  the  drfendant's  expense] ;  and  the  said  [A.  ^ 
B.  or  *^and  E.  F.,"  \f  another  person  than  the  plaintiff  has  been 
afpoinUd  by  the  Court  to  do  the  acty]  has  done  the  said  act  so  directed 
to  be  done;  and  in  order  to  enable  our  said  Court  to  ascertain  the 
amount  of  tiie  expense  of  the  doing  the  same  we  command  you  that  by 
the  oath  of  twelve  good  and  lawful  men  of  your  bailiwick  you  diligently 
in({nire  what  is  the  amount  of  the  expenses  incurred  by  the  said  A.  B. 
[or  ''by  E.  F.,"  as  the  case  may  be]j  in  the  doing  of  the  said  act,  and 
that  you  send  to  us  [or  in  Common  PleaSy  '^  to  our  justices,"  or  in 
SxehegueTy  *<  to  die  barons  of  our  Exchequer,"]  at  Westminster  on  the 

day  of  now  next  ensuing,  the  inquisition  which  you 

dull  tiiereupon  take,  under  your  seal  and  the  seal  of  those  by  whose 

^th  you  shall  take  that  inquisition,  together  with  this  writ.    Witness 

{name  of  ehuf  justice^  or  in  Exchequer  of  chief  baron)  at 

Westminster,  the  ^y  of  in  the  year  of  our  Lord 


882  REGULiB  OENERALES.    M.  Y.  18i54 

S4.  Writ  of  Executum  in  Detinue  under  Section  78  of  the  (hmm»% 
Law  Procedure  Actj  1854,  far  the  Return  of  the  Chattel  detained^ 
and  for  a  Distringae  untH  returned^  separate  from  a  Writ  /or 
Damagee  or  Costs* 

YiCTOBiAy  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  Sbenff  of 
greeting.  We  command  jou,  that  you  omit  not  by  reason  of 
any  liberty  of  your  county,  but  that  yon  enter  the  same,  and  mtboat 
delay  you  cause  the  following  chattels,  that  is  to  say,  [here  enumerate 
the  chattels  recovered  hy  the  judgment  for  the  return  of  which  ezeetUion 
has  been  ordered  to  issue']j  to  be  returned  to  A.  B.,  which  the  said  A.  B. 
*38S1  ^**®^y  ^^  *^^  Court  before  us  [or  in  the  Common  Pleas j  "before 
•^  our  justices,"  or  in  the  Exchequer^  "before  the  barons  of  onr 
Exchequer,"]  at  Westminster  recovered  against  G.  D.  in  an  action  for  the 
detention  of  the  same,  whereof  the  said  C.  D.  is  conyicted.*  And  we 
further  command  you,  that  if  the  said  chattels  cannot  be  found  in  your 
bailiwick  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  tbt 
you  enter  the  same,  and  distrain  the  said  G.  D.  by  all  his  lands  and 
chattels  in  your  baiUwick,  so  that  neither  the  said  C.  D.  nor  any  one  for 
him  do  lay  hands  on  the  same  until  the  said  G.  D.  render  to  the  said  A. 

B.  the  said  chattels ;  and  in  what  manner  you  shall  haye  executed  this 
our  writ  make  appear  to  us,  [or  in  Common  Pleas,  "  to  our  justices,"  or 
in  Exchequer,  ''  to  the  barons  of  our  Exchequer,"]  at  Westminster, 
immediately  after  the  execution  hereof,  and  have  you  there  then  this 
writ.  Witness  at  Westminster,  the  day  of  in 
the  year  of  our  Lord 

85.  The  like,  but  instead  of  a  Distress  untU  the  Chattel  is  returned, 
commanding  the  Sheriff  to  levy  on  Defendant's  Goods  the  assesfei 
Value  of  it. 

[Proceed  as  in  the  preceding  form  untU  the  *,  and  then  tAiM.*] 
And  we  further  command  you,  that  if  the  said  chattels  cannot  be  found 
in  your  bailiwick  you  omit  not  by  reason  of  any  liberty  of  your  county, 
but  that  you  enter  the  same,  and  of  the  goods  and  chattels  of  the  e&id 

C.  D.  in  your  bailiwick  you  cause  to  be  made  £  {the  asseued 
value  of  the  chattels),  whereof  the  said  G.  D.  is  also  conyicted,  and  tbt 
in  the  execution  of  this  our  last-mentioned  command  you  do  all  each 
thbgs  as  by  the  statute  passed  in  the  second  year  of  our  reign  you  are 
*8841  ^^^^<>^^2^^  ^^^  required  to  do  in  this  behalf;  and  in  what  ^manner 

'^  you  shall  have  executed  this  our  writ  make  appear  to  us  [^  it 
the  Common  Pleas,  "  to  our  justices,"  or  in  the  Exchequer,  *^  to  the 
barons  of  our  Exchequer,"  as  the  case  may  be'],  at  Westminster,  im- 
mediately after  the  execution  hereof,  and  have  you  there  then  this  writ. 
Witness  at  Westminster,  the  day  of  in  the  year 

pf  our  Lord 
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36.  Bndonement  an  Writ  of  Summons  of  Claim  of  a  Writ  of  Injunction 
under  Section  79  of  the  Gammon  Law  Procedure  Aety  1854. 

The  plaintiflf  intends  to  claim  a  writ  of  injunction  to  restrain  the 
defendant  from  [here  etate  eoneieelyfor  what  the  writ  of  injune- 

turn  is  required,  aSjfar  example,  thus:  ^'felling  or  cutting  down  any 
timber  or  trees  standing,  growing,  or  being  in  or  upon  the  land  and  pre- 
mises  at  in  the  county  of  ,  and  from  committing  any 

further  or  other  waste  or  spoil  in  or  upon  the  said  land  and  premises."] 
And  take  notice,  that  in  default  of  the  defendant's  entering  an  appear- 
aoce,  as  within  commanded,  the  plaintiff  may,  besides  proceeding  to 
judgment  and  execution  for  damages  and  costs,  apply  for  and  obtain 
SBchwrit. 

Campbbll. 

John  Jbbvis. 

Fbbd.  Pollock. 

J.  Pabkb. 

E.  H.  ALDBB805. 

C.  Cbbsswell. 
W.  Eblb. 
Saml.  Mabtik. 
Chablbs  Cbomptok. 
27  Nov.,  1854«  E.  B.  Cbowdbb. 
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CASES 

ARGUEI   AND  DETERMINED 

THE   QUEEN'S  BENCH, 

nr 

lilarq  tfmn, 

XVm.  YICTOBIA.    1855. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  were : 

Lord  Campbell,  C.  J.  Wightmait,  J. 

COLSRIBGX,  J.  CbOHPTON,  J. 


Sir  HENBT  BE  LA  BECHE  and  Others,  Appellants,  v.  The  Bector, 
Vestrymen,  Churchwardens,  and  Overseers  of  the  Poor  of  the  Parisii 
of  ST.  JAMES,  WESTMINSTER,  Respondents. 

Th«  Mnieiim  of  PnotiMl  Geology  !•  built  on  part  of  the  hereditery  property  of  the  Crova.  It 
if  nied  M  A  maaeain,  and  n  pUoe  of  edaoation,  the  Lutitation  being  under  the  eontral  of  ^ 
Lordi  of  the  Trea«ary.  Profeiaon  lecture  there,  being  partly  paid  by  fees  rooeired  froai  pepS^ 
betidei  salariei  from  the  pnblie  money ;  bat  they  hare  no  oceopation  beyond  what  ii  ntetuuj 
for  the  porpoie  of  giving  leetorei.  A  hooaekeeper  reridei  there,  appointed  and  paid  bj  tbi 
Board  of  Trade  for  the  pnrpoae  of  taking  eare  of  the  premiset,  bat  having  no  farther  oeoipe* 
tion  than  ii  neeeiiary  for  that  pnrpoae. 

On  a  eaae  atating  the  above  faeti,  in  whioh  the  qneatiott  for  the  Court  waa  whether  any  im  «i> 
rateable  for  the  relief  of  the  Poor  in  reapeet  of  the  premiaea, 

Held :  that  the  premiaea  were  in  the  ooenpaUon  of  the  Sovereign  for  pabUe  parpocai^  tka  Con- 
miaaionera  of  Wooda  and  Fonata  being  In  the  aatere  ef  her  managera,  and  the  other  ^mmu 
being  in  ooonpation  aa  her  aenranta ;  and,  oonaeqnently,  that  no  one  waa  rateable. 

« 

A  BATB  for  the  relief  of  the  poor  of  the  parish  of  St.  James  within 
^Ao^-1  the  liberty  of  Westminster  in  the  *county  of  Middlesex  was 
-'  made,  whereby  Sir  Henry  T.  de  la  Beche  and  others,  aUeged 
occupiers  of  certain  premises,  situate  in  Jermyn  Street  in  that  parisb, 
known  by  the  name  of  <<  Museum  of  Practical  Geology  and  GoTemmeDt 
School  of  Mines,"  were  assessed  as  follows. 
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Notice  of  appeal  against  the  said  rate  having  been  given,  a  case  was 
Ij  consent  stated  for  the  opinion  of  this  Coart  under  stat.  12  &  18 
Vict,  c  45|  s.  11.  The  substance  of  the  material  parts  of  the  case  was 
u  follows. 

The  Museum  of  Practical  Geology,  on  which  the  assessment  in  ques- 
tion was  made,  was  erected  at  the  public  expense,  and  completed  in  tlie 
jear  1851,  by  means  of  sums  voted  to  Her  Majesty .  in  the  annual 
supplies  for  Uiat  purpose,  and  applied  thereto  by  the  Lords  of  the 
Treasury;  and  it  stands  upon  ground  which  is  part  of  the  hereditary 
possessions  of  the  Crown,  forming  part  of  the  plot  of  ground  mentioned 
k  Stat.  8  &  9  Vict.  c«  104 :  and,  since  the  appropriation  thereof  to  the 
said  Museum,  the  sum  of  8582.  has  been  annually  granted  by  Parlia- 
ment to  the  credit  of  the  hereditary  revenue  as  compensation  for  the 
loss  sostained  by  the  aforesaid  appropriation  of  the  said  ground. 

The  Museum  of  Practical  Geology,  first  known  as  that  of  Economic 
Oeology,  was  founded  by  Her  Majesty's  Government  at  the  public 
expense,  in  July,  1835,  for  the  ^purposes  hereinafter  mentioned ;  p^toov 
and  apartments  for  its  collections  were  assigned  to  it  by  The  ^ 
Commissioners  of  Woods,  Works,  &c.,  with  the  sanction  of  the  Lords 
of  the  Treasury,  in  Craig's  Court,  Charing  Cross,  upon  premises  form- 
ing part  of  the  hereditary  possessions  of  the  Crown.  The  collection 
fonned  there  was  subsequently  transferred  to  The  Museum  of  Practical 
Geology  m  Jermyn  Street,  which  was  opened  in  May,  1851.  The  said 
Moseom  of  Practical  Geology  was  established  by  Her  Majesty's  Govern- 
ment for  the  purpose  of  bringing  science  to  bear  practically  on  Geology, 
in  its  application  to  the  useful  purposes  of  life,  and  for  the  purpose  of 
affording  instruction  in  mining,  and  in  the  application  of  science  to  the 
srts,  by  means  of  laboratories  and  of  collections  of  specimens  and 
models  illustrative  of  the  said  subjects,  as  well  as  by  oral  instructions. 

Persons  of  eminence  were  engaged  by  Her  Majesty's  Government  at 
salaries  which  are  paid  out  of  moneys  granted  to  Her  Majesty  by  Par- 
liament for  that  purpose,  as  professors  to  conduct  the  said  courses,  find 
to  parsoe  investigations  in  Chemistry,  Metallurgy,'  Geology,  Palaeonto- 
logy, Physics,  Mineralogy,  and  Mining,  for  the  general  purposes  of 
practical  science  in  connexion  with  such  instruction.  The  Museum 
was  eaosed  by  Her  Majesty's  Government  to  be  the  central  office  for 
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the  (Geological  Surveys  of  the  United  Eingdom,  which,  by  stat.  8  &  9 
Vict.  0.  68,  are  placed  under  the  direction  of  the  Chief  CommisBioiier 
of  Her  Majesty's  Woods,  &c. ;  and  in  the  Museum,  by  his  order  sad 
with  the  sanction  of  the  Treasury,  the  maps  and  sections  of  those  sur- 
veys are  prepared  and  deposited ;  and,  so,  great  facilities  were  afforded 
and  skilfully  used  for  making  complete  collections  illustrative  of  the 
*ftfifii  ^PP^^^^^^^^  ^f  (Geology  to  the  ''purposes  aforesaid*  The  afore- 
-1  said  surveys  are  carried  on  by  authority  of  Parliament  at  the 
public  expense,  under  the  control  of  the  said  Chief  Commissioner.  The 
case  then  stated  at  considerable  length  the  contents  of  the  Museum,  in 
which  were  valuable  collections  of  specimens  cox^nected  with  mining, 
and  the  useful  arts  in  connexion  with  chemical  or  metallurgical  msnn- 
factures.  The  Museum  and  its  collections  are  open  to  the  public  with- 
out charge  for  the  first  three  days  of  the  week :  on  the  remaining  three 
days  it  is  reserved  for  the  purposes  of  study  as  hereinafter  mentioned. 
The  Museum  contains  an  office  for  the  preservation  of  mining  records 
and  of  plans  and  sections  of  mines  and  statistical  mining  detaib  for 
all  parts  of  the  United  Kingdom,  in  order  to  afford  information  to  pr^ 
vent  useless  expenditure  in  mining,  arising  from  ignorance  of  old 
workings,  and  other  causes.  This  office  is  open  both  to  tbe  public  and 
the  students. 

The  Museum  also  during  the  year  1851  contained  two  laboratoriefl, 
one  for  general,  practical,  and  analytical  chemistry  under  the  professor 
of  chemistry,  the  other  for  metallurgy  and  assaying  under  the  professor 
of  metallurgy.  The  students  were  admitted  into  these  laboratories 
under  the  rules  hereinafter  mentioned  for  the  purpose  of  receiving 
instruction  in  the  analysis  of  minerals  and  ores,  and  in  the  methods 
used  in  applying  them  to  useful  purposes  in  the  arts.  The  Hnsevn 
also  contains  a  library  of  books  bearing  upon  all  the  subjects  upon 
which  instruction  is  given  in  the  Museum.  All  the  aforesaid  collections, 
the  contents  of  the  laboratories,  and  the  library  and  the  furniture  in 
the  Museum,  were,  with  the  exception  of  certain  specimens,  apparatus, 
and  books  which  have  been  from  time  to  time  gratuitously  presented 
^Qoa-y  by  private  individuals  to  Her  Majesty's  ♦Government  for  the 
-'  purposes  of  the  institution,  purchased  at  the  public  expense  by 
means  of  grants  voted  by  Parliament  to  Her  Majesty  in  the  annnal 
supplies  for  the  purpose,  and  which  grants  were  applied  under  the 
direction  of  the  Treasury  to  the  same.  The  case  then  stated  the 
course  of  instruction  pursued,  which  was  by  lectures,  experiments,  and 
examinations  conducted  by  the  professors  in  the  buildings. 

The  case  set  out  the  rules  according  to  which  persons  are  admitted 
to  study  in  the  Museum ;  by  which  it  appeared  that  payments  were 
made  by  different  classes  of  students.  The  sums  of  money  rec^ved 
from  students  under  the  aforesaid  regulations  were  and  are  (after  de- 
ducting a  certain  proportion,  which  was  one-fourth  in  session  1851-2  and 
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^  1852-8  and  one-eighth  in  session  186S-4,  reserved  for  the  other  expenses 
of  the  institution,  and  applied  thereto),  by  permission  of  the  Lords  of 
the  Treasorj,  divided  amongst  the  different  professors  hereinbefore 
mentioned.     Those  professors  are  appointed  by  Her  Majesty's  Govern- 
ment; and  they  receive,  in  addition  to  the  sams  so  divided  as  aforesaid, 
and  the  fees  for  analyses  allowed  to  be  retained  by  them  as  hereinafter 
mentioned,  salaries  which  are  paid  oat  of  moneys  annually  voted  by 
Parliament  to  Her  Majesty  for  that  purpose.    Numerous  classes  of 
students  attend  the  courses  of  study  in  the  Museum ;  and  considerable 
sams  of  money  were,  during  the  year  1851  and  since,  received  from 
persons  entering  as  students  under  the  regulations  aforesaid,  and,  with 
the  deduction  above  mentioned,  were  divided  among  the  said  professors. 
The  professors  deliver  their  courses  of  lectures  and  instruction  to  the 
stadents  in  the  rooms  of  the  Museum :  but  they  have  no  further  occu- 
pation of  the  same  greater  than  is  necessary  *for  the  purpose  r^nqr^ 
of  delivering  such  courses  of  lectures  and  instructions.     While  '- 
the  laboratories  continued  a  part  of  the  institution,  and  during  the 
jear  1851,  they  were  occasionally  employed  for  the  purpose  of  making 
analyses  for  the  use  of  members  of  the  public  applying  for  analyses 
open  subjects  connected  with  the  objects  of  the  institution,  the  fees 
received  for  such  analyses  (which  were  made  with  the  sanction  of  Her 
Majesty's  Government)  were  of  an  amount  fixed  by  Her  Majesty's 
Gorernment,  and  were  retained  by  the  professors  of  Metallurgy  and 
Chemistry,  who  made  such  analyses.     There  were  no  pupils  instructed 
i&  the  institution  other  than  those  admitted  under  the  rules  herein  men- 
tioned.   No  person  resided  or  resides  on  the  premises,  except  a  house- 
l^eeper,  who  is  appointed  and  paid  by  the  Board  of  Trade  for  the  pur- 
pose of  keeping  and  taking  care  of  the  building,  but  has  no  occupation 
farther  than  b  necessary  for  such  keeping  and  taking  care  thereof. 
The  building  is  in  the  department  of  the  Commissioners  of  Her  Majes- 
ty's Works  and  Public  Buildings,  by  whom  it  is  kept  in  repair.     No 
fees  or  payments  are  made  for  instruction  or  inspection  of  objects  in 
any  part  of  the  Museum  except  the  payments  hereinbefore  mentioned : 
and,  with  the  exception  of  those  payments,  all  the  expenses  of  the 
institution,  including  the  collections,  laboratories,  and  library  aforesaid, 
are  defrayed  by  the  Treasury  out  of  money  annually  granted  by  Par- 
liament for  that  purpose.    The  Lords  of  the  Treasury  have  the  general 
control  of  the  institution,  the  appointment  of  all  the  officers  (who  hold 
their  offices  at  the  pleasure  of  the  Grown),  and  the  right  to  direct  the 
manner  in  which  the  building  and  its  contents  are  applicable  for  the 
purposes  herein  mentioned.    The  said  Sir  Henry  Thomas  *De  r4.QQ-t 
la  Beche  is  director  of  the  Museum  and  also  the  director  of  the  *- 
School ;  and  the  said  officers  of  the  Museum  are  respectively  the  officers 
of  the  School  for  the  purpose  of  giving  courses  of  instruction  in  the 
several  braaehea  of  knowledge  before  mentioned ;  every  part  of  the 
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building,  and  all  the  coUections,  laboratories,  and  working  rooms  attached 
to  the  Museum,  are  used  and  are  necessary  for  the  purposes  of  the 
school :  thus  in  the  central  office  of  the  Geological  Surveys  of  the 
United  Eingdam  the  maps  and  sections  of  those  surveys  are  prepared 
and  deposited,  and  are  used  there  for  the  instruction  of  students ;  in 
the  office  of  Mining  Records  a  large  collection  of  plans  and  sections 
of  mines,  and  many  important  statistical  mining  details,  are  deposited, 
and  are  made  available  for  the  instruction  of  students  in  the  school 
His  Royal  Highness  the  Prince  of  Wales,  as  Duke  of  Cornwall,  has 
granted  annually  two  exhibitions  of  802.  each;  one  becomes  vacant 
every  year,  and  is  competed  for  by  matriculated  students  only  at  the 
end  of  the  first  session ;  it  is  hold  by  the  successful  competitor  for  tvo 
years.  It  is  admitted  that  at  the  time  of  the  making  the  said  rate  Sir 
Henry  Thomas  Do  la  Beche,  and  the  other  gentlemen  described  bat 
not  expressly  named  in  the  rate,  were  liable  to  be  assessed  thereto  in 
respect  of  their  said  occupation,  unless  judgment  ought  to  be  g^ven  for 
the  appellant  or  the  rate  amended  as  hereinafter  mentioned. 

The  questions  for  the  opinion  of  the  Court  are : 

First,  Whether,  under  the  circumstances  above  mentioned,  the  pr^ 
mises  were,  during  the  whole  of  the  year  1851,  exempt  from  rateabilitj 
to  the  relief  of  the  poor  on  the  ground  that  they  were  employed  and 
occupied  for  public  purposes. 

^oQ^I  ^Second,  Whether,  under  the  circumstances  above  mentioned, 
"-'  all  the  officers  of  the  school  and  Museum  were  exempt  from 
rateability  to  the  relief  of  the  poor  in  respect  of  the  said  occopation 
of  the  premises  on  the  ground  that  there  was  not,  at  any  time  in  the 
year  1851,  by  any  of  them,  such  a  beneficial  occupation  of  the  premises, 
or  any  part  thereof,  as  to  make  any  of  them  liable  to  be  rated  to  the 
relief  of  the  poor  in  respect  of  the  same. 

Third,  Whether,  under  the  circumstances,  any  and  what  part  of  the 
subject-matter,  or  any  and  which  of  the  persons  mentioned  in  the  ease, 
was  exempt  from  liability  to  be  rated  to  the  relief  of  the  poor. 

Judgment  is  to  be  entered  for  the  appellants  or  respondents,  or  the 
rate  amended,  as  the  Court  may  direct.  And,  with  a  view  to  the  guid- 
ance of  the  parties  as  to  the  amount  at  which,  if  at  all,  the  said  pr^ 
mises  ought  to  be  rated,  the  Court  is  humbly  prayed  to  decide  all  the  pohts. 

The  case  was  argued  in  last  Michaelmas  Term.(a) 

Paahle^t  in  support  of  the  rate. — The  parties  have  agreed  that  the 
question  shall  be,  whether  the  premises  are  exempt  from  the  rate,  so 
that  it  is  unnecessary  to  inquire  who  is  rateable.  Regina  v.  Temple,  2 
E.  &  B.  160  (E.  C.  L.  R.  vol.  75),  shows  that  such  an  institution  as 
this  is  rateable.  [Lord  Campbell,  C.  J.— *The  case  is  so  stated  that  it 
is  not  material  who  is  the  party  liable  to  be  rated :  but  you  cannot 
succeed  unless  some  one  is  liable.   Who  occupies  here  ?}    The  premises 
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sre  rateable  if  occapied  by  any  one :  there  ^may  be  some  diffi- 
colty  in  saying  who  the  oeoupier  is;  bat  some  one  oeenpies. 
Perhaps  the  Commissioners  of  Woods  and  Forests  are  the  occupiers,  or 
the  professors,  or  the  housekeeper,  who  seem  mnch  in  the  same  situa- 
tion as  those  held  rateable  in  Oambier  v.  Overseers  of  Lydford,  8  £• 
k  B.  846  (R  C.  L.  B.  vol.  77). 

Sir  A,  J.  Ju  Ooekbumy  Attorney-General,  contrtL — The  premises 
are  part  of  the  hereditary  property  of  the  Crown,  and  are  occupied 
bj  Her  Majesty,  who  cannot  be  rated.  The  Commissioners  of  Woods 
and  Forests  are  not  occupants  of  the  estates  of  the  Grown ;  they  are 
bat  in  the  nature  of  bailiffs ;  Begina  v.  Powell,  1  Q.  B.  852  (E.  C.  L.  B. 
vol.  41).  The  other  parties  suggested  are  but  servants  of  the  Crown. 
In  Oambier  v.  Overseers  of  Lydford,  the  property  was  not  part  of  the 
property  of  the  Crown. 

Poihlejf  was  heard  in  reply.  Cur.  adv.  vult. 

Lord  Campbbll,  C.  J.,  in  this  term  (January  18th),  delivered  judg- 
ment. 

On  the  ground  that  the  whole  of  the  premises  rated  must  be  con- 
sidered in  the  exclusive  possession  of  the  Grown  for  public  purposes,  we 
ire  of  opinion  thai  there  is  no  part  of  them  rateable  to  the  relief  of  the 
poor.  The  site  of  The  Museum  of  Practical  Geology  is  part  of  the 
hereditary  property  of  the  Crown ;  and  Her  Majesty  is  seised  of  it  in 
fee  simple.  By  stat.  8  &  9  Vict.  c.  104,  s.  1,  it  was  discharged  of 
certain  rights  of  way  and  other  easements,  and  power  was  given  to  the 
Commissioners  of  Woods,  &c.,  <<to  take  and  use  or  demise  the  said 
Aground  and  premises  so^  freed  and  discharged  as  aforesaid  for  r^ng^ 
building  or  other  purposes,"  <<  in  as  full  and  ample  a  manner  as  *- 
tbej  are  by  law  authorised  to  take,  use,  or  demise  any  part  or  parts 
of  the  possessions  and  land  revenues  of  the  Crown  under  Uieir  care  and 
management." 

The  land  certainly  might  have  been  used  or  let,  so  that  there  should 
have  been  a  beneficial  occupation  of  it,  rendering  the  occupier  liable 
to  be  rated ;  but,  without  beneficial  occupation,  there  is  no  rateability ; 
and  the  case  shows  no  beneficial  occupation.  Under  stat.  10  G.  4,  c. 
^1  the  Conuttissioners  have  no  possession  or  interest  in  such  property ; 
uid  they  have  merely  a  power  of  management.  With  the  sanction  of  the 
Lords  of  the  Treasury  they  have  permitted  the  building  to  be  used  for 
the  purposes  of  this  Museum ;  and,  in  point  of  law,  this  use  of  it  must 
be  considered  as  made  by  the  authority  of  Her  Majesty. 

The  parties  to  the  appeal  have  agreed  that  the  rate  shall  be  affirmed 
if  any  one  be  rateable  in  respeot  of  the  premises :  but  the  respondenta 
are  bound  to  show  some  beneficial  occupier.  It  was  not  contended  that; 
Sir  Henry  Do  la  Beche  himself  can  answer  this  description ;  and  the 
faint  effort  to  fix  the  Commissioners  was  soon  abandoned.  The  Lords. 
of  the  Treasury  were  then  pointed  to :  but  occupation  cannot  be  inferred 
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from  the  statement  that  they  <«  have  the  general  control  of  the  institii- 
tion,  the  appointment  of  all  the  oflBcers  (who  hold  their  offices  at  the 
pleasure  of  the  Grown),  and  the  right  to  direct  the  manner  in  which  the 
bailding  and  its  contents  are  applicable  for  the  purposes  herein  men- 
tioned." In  truth  they  are  only  the  servants  of  Her  Majesty,  to  intimate 
Her  royal  pleasure  upon  this  subject. 

^oan-}  *Chief  reliance  was  placed  upon  the  alleged  occupation  of  the 
-'  professors :  but  the  case  expressly  finds  that  they  hare  no  oceo- 
pation  «  greater  than  is  necessary  for  the  purpose  of  delivering"  their 
lectures,  although  they  have  salaries  from  a  fund  voted  by  Parliament, 
and,  as  part  of  their  remuneration  for  the  instruction  they  give,  thej 
are  allowed  to  receive  fees  paid  by  students ;  each  professor  has  merely 
permission  to  enter  a  room  in  the  Museum  at  specified  hours  and  there 
to  give  instruction  to  his  pupils.  He  is  no  more  the  occupier  of  the 
room  while  he  is  speaking  than  the  pupils  who  come  to  listen  to  him. 

The  last  alleged  occupier  was  the  housekeeper,  who  is  the  only  person 
who  resides  on  the  premises.  The  case  states  that  she  <<  is  appointed 
and  paid  by  the  Board  of  Trade  for  the  purpose  of  taking  care  of  the 
building,"  and  that  she  "  has  no  occupation  further  than  is  necessary" 
for  that  purpose.  She  therefore  occupies  merely  as  the  servant  of  the 
Crown. 

In  truth  there  seems  no  real  distinction  between  this  Museum  of 
Practical  Geology  and  the  British  Museum  or  any  other  bailding  the 
property  of  the  Crown,  which  is  devoted  to  the  public  service. 

Regina  v.  Shee,  4  Q.  B.  2  (£.  C.  L.  R.  vol.  45),  when  properly 
explained,  is  an  authority  expressly  in  point,  by  which  we  ought  to  be 
guided.  If  the  Royal  Academicians  had  been  the  occupiers  of  the 
Exhibition  rooms  rated,  as  there  was  a  profit  made  by  them,  there 
would  have  been  great  difficulty  in  saying  that  they  were  not  rateable; 
but  we  learn  from  my  brother  Coleridge,  who  concurred  in  the  decision, 
*^Qf)1  ^^^^  ^^  proceeded  on  the  ground  of  the  ^Exhibition  rooms  being 
^  Crown  property,  and  being  to  be  considered  as  remaining  in  the 
possession  of  the  Sovereign. 

Regina  v.  Temple,  2  E.  &  B.  160  (E.  C.  L.  B.  vol.  75),  is  a  totally 
different  case ;  for  Eneller  Hall  and  grounds  were  not  Crown  property. 
They  were  conveyed  to  Mr.  Eaye  Shuttleworth  <<  wholly  and  exclosively 
for  the  use  of  the  school :"  and  the  only  reason  pressed  for  exempting 
them  from  rateability  was  that  they  were  purchased  with  public  money 
for  a  laudable  object.  A  great  part  of  them  was  in  the  beneficial  occu- 
pation of  persons  residing  upon  them ;  and  the  pasturage  of  part  wis 
let  at  a  rent.  It  was  under  these  circumstances  that  the  laudable  par- 
pose  of  the  institution  was  held  to  afford  no  exemption  from  rateability. 

The  only  other  authority  much  relied  upon  by  the  counsel  for  the 
respondents  was  Gambier  v.  Overseers  of  Lydford,  8  E.  &  B.  846  (E« 
C.  L.  R.  vol.  77).    But  the  farm  which  we  there  held  to  be  ratesUt 
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was  taken  on  lease  for  a  term  of  years  at  a  yearly  rent  by  the  Directors 
of  Conrict  Prisons,  who  were  to  be  considered  the  occtipiersj  and  the 
henefidal  oceupierB,  although  they  derived  no  personal  profit  or  advantage 
from  it.  Clearing  and  cultivating  the  farm  by  convicts,  they  were  the 
occupiers,  as  much  as  if  they  had  employed  free  labourers  for  this 
purpose,  and  bad  sent  the  produce  of  the  farm  to  market* 

Therefore,  on  principle,  and  according  to  the  authorities,  we  think 
that  we  are  bound  to  give  judgment  for  the  appellants* 

Judgment  for  the  appellants. 


♦The  Mayor,  Aldermen,  and  Citizens  of  the  City  of  NORWICH  p^qq- 

V.  The  NORFOLK  Railway  Company.  L  *^^^ 

Aeti«m  ai^iiu t  a  railway  company  on  a  covenant  nnder  their  eeal  that  In  case  certain  worka  were 
completed  within  twelve  months,  whether  an  Act  agreed  to  be  obtained,  were  obtained  or  not| 
the  company  ihould  pay  10902.  as  liquidated  damages. 

Plea,  iettisg  ont  the  whole  deed,  by  which  it  appeared  that  defendants,  being  authorised  by 
statute  to  makt  a  railway  from  certain  termini,  crossing  the  river  Y.  at  a  place  described,  found 
diAcultiefl  in  crossing  there,  and  had,  with  the  assent  of  the  Lords  of  the  Admiralty  and  the 
landowners,  made  a  pier  in  the  Y.  at  another  place,  with  the  view  of  making  a  bridge  there, 
to  cany  the  railway  acroes  there  $  that  plaintilfs  had  indicted  them  for  this  as  a  nuisance;  that, 
to  settle  the  matter,  it  was  agreed  that  plaintilfs  should  withdraw  their  opposition,  and  defend- 
asts  should  with  all  despatch  complete  the  bridge  and  works  on  the  pier,  acoording  to  a  plan, 
eeataming  proTisions  for  protecting  the  navigation  there :  that  the  Company  should  use  their 
l>est  endeavours  to  obtain  an  Act  legalising  this  agreement;  and  that,  whether  the  Act  was 
obtained  or  not,  unless  the  works  were  completed  within  twelve  months  the  Company  should 
pay  plaintifls  10001.  as  liquidated  damages.  Averments,  that  the  Y.  is  a  public  navigable  river; 
that  the  pier  is  a  publio  nuisance ;  and  that  the  works  were  not  authorised  by  any  Act  of 
Parliament 

Oa  demurrer  to  the  replication,  the  Court  was  equally  divided  as  to  the  validity  of  the  plea. 

Lord  Campbell,  C.  J.,  and  Wightman,  J.,  held  that  the  agreement  was,  in  substance,  an  agree* 
meat  to  commit  an  indictable  offence,  and  therefore  illegaL 

Coleridge,  J.,  and  Erie,  J.,  held  that  it  was  an  agreement  to  procure  the  making  of  the  works, 
Bot  oeceasarily  by  illegal  means,  and  therefore  not  objectionable  on  this  ground. 

Lord  Campbell,  C.  J.,  held  that  the  agreement  was  ultra  vires  of  a  oorpontion  created  for  the 
pvpoee  of  making  a  specific  railway,  and  void  on  that  account 

Colendge,  J.,  held  that^  though  any  contract  by  the  rulway  corporation  not  in  flirtherance  of 
iti  mam  object  was  ultra  vires,  and  illegal,  yet  that  this  contract,  being  for  the  puipose  of 
•ffcetoating  the  main  object,  vis.  the  making  of  the  railway  between  the  termini,  though  by 
IB  unauthorised  deviation,  was  not  ultra  vires. 

inghtnaa,  J.,  doubted  on  this  part  of  the  case,  and  did  not  decide  on  it 

Sri«»  J.,  held  that  corporations  have  at  law  capacity  to  make  all  contracts  not  ezprassly  or 
ifflpUcdly  prohibited  bylaw;  and  that,  though  contracts,  frustrating  or  necessarily  inconsistent 
with  the  object  for  which  a  company  is  incorporated  by  an  Act,  may  be  considered  as  impliedly 
pTfjhibited  by  it,  and  therefore  illegal,  this  contract  was  not  of  such  a  nature  as  to  be  so 
prohibited. 

Et  qacre  iada. 

CouKT  on  a  covenant  in  a  deed  made,  on  25th  March,  A.  n.  1847, 
between  the  defendants  of  the  first  part,  The  Lowestoft  Railway  and 
Harbour  Company  of  the  second  part,  and  the  plaintiffs  of  the  third 
part :  whereby  defendants  covenanted  that,  unless  certain  works  were 
completed  within  twelve  months,  whether  an  Act  of  *Parlia-  r^togo 
aent  then  agreed  to  be  obtained  should  be  obtained  or  not,  the  '- 
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defendants  or  the  Lowestoft  Railway  Company  would  pay  tbe  plaintiffs 
10002*  by  way  of  liquidated  damages.  Averments:  that  the  works 
were  not  completed ;  and  that  plaintiffs  had  performed  all  cooditioDB 
precedent.     Breach:  that  the  10002.  was  not  paid. 

Plea,  setting  oat  the  deed  in  the  declaration  in  words  and  figures. 
The  material  parts  were  as  follows.    Whereas,  by  an  Act,  &c.  (8  fc  9 
Vict.  c.  xlv.),(a)  a  certain  Company,  called  The  Lowestoft  Railway  and 
Harbour  Company,  was  incorporated,  for  the  purpose  of  making  and 
maintaining  a  railway,  according  to  certain  deposited  plans  in  the  said 
Act  referred  to,  from  Lowestoft  aforesaid,  in  the  county  of  Suffolk,  to 
join  the  Yarmouth  and  Norwich  Railway,  in  the  parish  of  Reedhain, 
in  tbe  county  of  Norfolk,  and  for  purchasing  or  leasing  and  maintain- 
ing the  navigation  known  as  the  Norwich  and  Lowestoft  Navigation, 
and  the  harbour  of  Lowestoft,  and  for  improving  the  said  harbour,  and 
for  other  purposes  in  the  said  Act  mentioned :  And  the  said  railway 
was,  according  to  the  said  plans,  intended  to  cross  the  navigable  river 
called  the  Wensum,  otherwise  Tare,  at  Reedham  aforesaid  :  and  it  was 
by  the  said  Act  enacted  that,  in  carrying  the  said  railway  over  the 
river  Wensum,  the  said  Lowestoft  Railway  and  Harbour  Company 
should,  and  they  were  thereby  required,  at  their  own  expense,  to  make 
and  at  all  times  for  ever  thereafter  to  maintain  and  keep  in  repair,  a 
good  and  sufficient  draw  or  swivel  bridge  over  the  said  river,  which, 
when  opened,  should  leave  a  clear  and  uninterrupted  navigable  watir 
*^QQ1  ^^^  ^^^  ^masted  vessels  directly  following  the  present  channel 
-^  of  the  river,  of  at  least  44  feet  clear  span,  so  as  to  admit  all 
vessels  navigating,  or  thereafter  to  navigate,  the  said  river  to  pass 
through  the  same  without  altering  their  course,  and  that  the  clear  height 
of  headway  or  distance  between  the  surface  of  the  river,  and  the  under 
part  of  the  said  bridge,  should  not,  in  any  place,  be  lower  than  8  feet 
and  6  inches  above  the  level  of  ordinary  high  water.     And  whereas,  by 
another  Act,  Ac.  (9  k  10  Vict.  c.  cxxxii.),(&)  it  was  enacted  that  the 
said  Norfolk  Railway  Company  should  execute  the  works  which  the  sail 
Lowestoft  Railway  and  Harbour  Company  were  authorized  to  construct 
under  the  Act  first  above  recited,  and,  for  such  purpose,  should  have,  use, 
and  exercise  the  powers,  and  be  subject  to  the  regulations  and  restrictions, 
by  the  same  last-mentioned  Act  granted  and  imposed  on  the  said  Low^ 
Btoft  Railway  and  Harbour  Company.    And  whereas,  on  the  commence- 
ment of  the  necessary  works  for  crossing  the  said  river  Wensum,  other- 
wise Tare,  at  the  place  where,  according  to  the  aforesaid  deposited  plans, 
the  railway  bridge  was  to  pass  over  the  said  river,  engineering  diffical-  J 
ties  were  found,  and  especially  a  difficulty  in  finding  a  satisfactory  foon- 

(a)  Looal  and  pononal,  pablio.  "For  making  •  ndlwaj  from  Lowestoft  la  ttio  oou^  "^ 
Suffolk  to  the  Tumoath  and  Norwich  Bailway  at  Boodham  in  the  ooontj  of  Norfolk,  aod  (^ 
improTing  the  harboar  of  Loweitoft." 

(6)  Local  and  penonal,  pobUo.  "  For  enabling  The  Norfolk  BaUwaj  Comptaj  to  perekni 
or  leiuM  tbo  Lowestoft  raUwaji  harbour,  and  nayigatloa." 
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dation  for  such  bridge,  in  consequence  whereof  another  site  wad  selected 
on  which  to  erect  a  bridge  for  crossmg  the  said  river ;  and,  having  ob- 
tained the  consent  of  the  Lords  Commissioners  of  the  Admiralty,  and 
of  the  owners  and  occupiers  of  the  adjoining  lands,  the  works  for  the 
erection  of  such  bridge  have  been  commenced  at  such  last-mentioned 
site,  which  is  shown  on  a  plan  ^annexed  to  these  presents  signed  by  r^t  ^  a/i 
6.  P.  B.,  the  engineer  of  the  said  Companies,  and  by  C.  C,  the  '- 
engineer  of  the  said  Mayor,  Aldermen,  and  Citizens,  in  the  matter  of 
these  presents ;  and,  as  is  shown  on  the  said  last-mentioned  plan,  there 
h&re  been  erected  or  placed  a  cylinder  or  pier  in  the  bed  of  the  said 
river  Wensam,  or  Yare,  to  constitute  the  centre  pier  of  the  proposed 
swivel  bridge  over  the  same,  and  other  works  in  connexion  with  the  said 
bridge  over  and  in  such  river.    And  whereas,  inasmuch  as  the  said 
Major,  Aldermen,  and  Citizens,  and  certain  inhabitants  of  the  said  city 
of  Norwich,  considered,  notwithstanding  the  consent  of  the  said  Lords 
of  the  Admiralty,  and  of  the  said  owners  and  occupiers  so  alleged  to 
have  been  obtained  as  aforesaid,  the  erection  of  the  works  for  such 
bridge,  at  the  site  last  mentioned  or  referred  to,  to  be  unauthorized  by 
the  said  Act  first  above  recited,  a  bill  of  indictment  at  the  instance  of 
the  said  Mayor,  Aldermen,  and  Citizens  of  Norwich  and  certain  inha- 
bitants thereof,  was  preferred  at  the  General  Quarter  Sessions  of  the 
Peace  for  the  said  county  of  Norfolk,  held  in  October  last,  against  the 
said  Lowestoft  Railway  and  Harbour  Company,  upon  which  a  true  bill 
was  found,  which  indictment  was  afterwards  by  certiorari  removed  by 
the  said  last-mentioned  Company  into  the  Court  of  Queen's  Bench,  and 
the  same  Company  have  pleaded  Not  guilty  thereto*    And  whereas, 
with  a  view  to  putting  an  end  to  all  disputes  and  differences  between 
the  said  Mayor,  Aldermen,  and  Citizens  and  the   said  Companies, 
parties  hereto  of  the  first  and  second  parts  respectively,  respecting 
the  site  of  the  said  bridge,  the  said  Companies  and  the  said  Mayor, 
Aldermen,  and  Citizens  have,  after  due  consideration  of  the  premises, 
*and  after  having  consulted  their  respective  engineers  thereon,  r^^AM 
come  to  the  arrangement  and  terms  of  adjustment  hereafter  '- 
appearing.    Now  these  presents  witness,  and  the  said  parties  hereto 
of  the  first  and  second  parts  and  the  said  Mayor,  Aldermen,  and  Citi- 
zens of  the  said  city  of  Norwich  for  themselves  and  their  successors 
covenant  and  agree  to  and  with  each  other  in  manner  following  (that 
is  to  say) :  That  the  said  Mayor,  Aldermen,  and  Citizens  shall,  so  far 
as  they  are  interested,  permit  and  allow  the  said  cylinder  or  pier,  so 
erected  or  placed  in  the  bed  of  the  said  river,  to  remain  in  its  present 
situation,  as  shown  by  the  said  plan  hereunto  annexed,  on  condition 
that  the  said  Companies,  parties  hereto  of  the  first  and  second  parts, 
or  one  of  them,  duly  comply  with  and  perform  all  and  singular  the 
Btxpolations  and  agreements  on  their  parts  in  these  presents  contained, 
bat  not  otherwise.    That  the  said  Companies,  parties  hereto  of  t}ie 
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first  and  second  parts,  or  one  of  them,  shall  forthwith,  or  with  all  prac- 
ticable expedition,  and  at  farthest  within  twelve  calendar  months  from 
the  day  of  the  date  of  these  presents,  and  at  their  own  expense,  veil 
and  elTectaally  and  in  a  workmanlike  manner  excavate,  to  the  level  of 
9  feet  below  the  level  of  the  2  feet  mark  on  the  Yarmouth  Haven  and 
Pier  Commissioners'  Tide  Chiage  at  Reedham  aforesaid,  a  portion  of 
the  land  on  the  north  bank  of  the  said  river  Wensum  or  Yare  described 
by  reference  to  the  plan,  and  also,  well  and  effectually  and  in  a  work- 
manlike manner,  dredge  and  cleanse  to  the  like  level  that  portion  of 
the  said  river  Wensum  or  Yare  which  ie  shaded  with  red  lines  od  the 
said  plan,  being  of  the  length  of  269  yards  eastward  from  the  centre 
of  the  said  cylinder  or  pier,  and  of  the  length  of  282  yards  westward 
*1001  ^^°^  ^"^^  *said  centre,  to  the  intent  and  so  as  to  form  a  nari- 
"^  gable  channel  of  50  feet  in  width  on  the  north  side  of  the  aaid 
cylinder  or  pier,  and  of  sufficient  depth  for  any  vessel  which  maj  at 
any  time  hereafter  have  occasion  to  navigate  the  said  river,  and  which 
said  portions  of  land  and  river,  so  to  be  respectively  excavated  aod 
dredged,  extend  from  the  northern  side  of  the  said  cylinder  or  pier  in 
a  northerly  direction  to  the  breadth  of  50  feet,  and  which  said  excan- 
tion  and  dredging  shall  be  respectively  made  in  conformity  with  the 
section  drawn  on  the  said  plan  annexed  to  these  presents.  That  the 
said  Companies,  parties  hereto  of  the  first  and  second  parts,  or  one  of 
them,  shall,  at  their  own  expense,  for  ever  hereafter  make,  maintain, 
and  keep  a  navigable  channel  in  the  said  river,  of  50  feet  in  width,  on 
each  side  north  and  south  of  the  said  cylinder  or  pier,  and  of  sufficient 
depth  for  any  vessel  which  may  at  any  time  hereafter  have  occasion  to 
navigate  the  said  river.  And  also,  at  their  own  expense,  for  ever 
hereafter  make,  maintain,  and  keep  500  yards  to  the  east,  and  500 
yards  to  the  west,  of  the  said  cylinder  or  pier,  a  clear  navigable  channel 
in  the  said  river  of  100  feet  in  width,  and  of  sufficient  depth  for  anr 
vessel  which  may  hereafter  have  occasion  to  navigate  the  said  nTer. 
That  all  and  singular  the  enactments  and  provisions  in  the  said  in\ 
recited  Act  of  Parliament  contained  in  relation  to  or  concerning  the 
said  river  Wensum,  otherwise  Yare,  and  the  lands  adjoining  or  Ijiog 
near  thereto,  shall,  in  relation  to  or  concerning  the  bridge  now  in  the 
course  of  erection  at  the  new  site  as  aforesaid,  apply  in  all  respects  u 
far  as  circumstances  will  permit  as  if  such  bridge  had  been  erecte<l 
upon  the  site  authorized  by  the  said  Act  first  hereinabove  recited,  or 
*40^1  ^^y  ^^  ^^^  ^^^  ^^  Parliament  ^therein  referred  to.  That^  if 
-'  any  vessel  navigating  the  said  river  shall  at  any  time  or  times 
hereafter,  by  reason  or  in  consequence  of  any  breach,  default,  or  neglect 
of  the  said  Oompanies,  parties  hereto  of  the  first  and  second  parts,  or 
either  of  them,  of  or  in  the  performance  of  any  of  the  stipulations  or 
provisions  in  these  presents  on  their  respective  parts  contained,  take 
the  ground  in  any  part  of  the  said  river  within  the  aforesaid  linoit  or 
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extent  of  500  yards  east,  and  600  yards  west,  of  the  said  cylinder  or 
pier,  either  on  the  sonth  or  the  north  side  thereof,  then  and  so  often 
as  the  same  shall  happen  the  said  Companies,  parties  hereto  of  the 
first  and  second  parts,  or  one  of  them,  shall  and  will  on  demand  forfiiit 
and  pay  to  the  said  Mayor,  Aldermen,  and  Citisens  a  sum  of  62.  to  be 
recoyerable  as  and  for  and  in  the  nature  of  liquidated  damages.  That 
the  said  Companies,  parties  hereto  of  the  first  and  second  parts,  or  one 
of  them,  shdl,  at  their  own  expense,  nse  their  best  endeaTours  to 
obtain  an  Act  of  Parliament  for  sanctioning  and  confirming,  and 
making  effectually  binding  upon  the  said  Companies  respectively,  and 
their  respective  successors,  or  one  or  some  of  them,  all  and  singular 
the  Btipalations  and  agreements  in  these  presents  on  their  respective 
parts  and  behalfs  contained  or  referred  to ;  and  the  said  Mayor,  Alder- 
men, and  Citizens  shall,  at  the  request  and  expense  of  the  said  Com- 
panies, parties  hereto  of  the  first  nusj,  second  parts,  or  one  of  them,  do 
all  reasonable  acts,  matters,  and  things  to  aid  the  said  Companies,  or 
either  of  them,  in  obtaining  the  Act  of  Parliament  so  agreed  to  be 
obtained  as  last  aforesaid.  That,  provided  the  said  cylinder  or  pier, 
and  the  bridge  and  works  connected  therewith,  be  continued  and  com- 
pleted without  interruption  and  impediment,  by  or  at  *the  in-  r^t^A^ 
Btance  of  the  said. Mayor,  Aldermen,  and  Citiiens,  or  of  the  '- 
said  inhabitants,  who  concurred  in  preferring  the  said  indictment  aa 
aforesaid,  then,  whether  the  Act  of  Parliament  hereinbefore  agreed  to 
be  obtained  as  aforesaid  shall  be  obtained  or  not,  if  the  works  herein- 
before agreed  to  be  performed  by  or  on  the  part  of  the  said  CompanieSy 
parties  hereto  of  the  first  and  second  parts,  or  one  of  them,  shall  not 
be  eompleted,  to  the  reasonable  satisfaction  of  the  engineer  for  the 
time  being  of  the  said  Mayor,  Aldermen,  and  Citiiens,  within  the  space 
of  twelve  calendar  months  from  the  date  of  these  presents,  then  and  in 
such  case  the  said  Companies,  or  one  of  them,  shall  and  will,  on  demand^ 
forfeit  and  pay  to  the  said  Mayor,  Aldermen,  and  Citisens  the  sum  of 
lOOOI.,  to  be  recoverable  as  and  for  and  in  the  nature  of  liquidated 

^^ages.    Then  followed  provisions  for  referring  disputes  to  arbitra- 
tion. 

Averments  that  the  deed  was  made  before  the  making  of  The  Lowe- 
stoft Railway  Alteration  Act,  1847.(a)  That  the  river  Wensum, 
otherwise  Tare,  is  a  public  navigable  river.  That,  «« before  and  at  the 
time  of  the  making  of  the  said  deed,  the  said  cylinder  or  pier  so 
erected  and  placed  in  the  bed  of  the  said  river  as  in  the  said  deed 
recited  was  a  public  and  common  nuisance  and  an  obstruction  to  the 

(«)  Sut  10  a  11  Vloi  e.  xeriiL,  IomI  and  penoul,  pablla  «To mOioiIm  hi  altontton  In  the 
uu  of  tiM  Low«tloft  nilway,  and  to  amend  the  Act  reUtinf  to  the  Loweitoft  RaQwaj  and  Har- 
^v  Compaay."  This  Act  authorised  a  deTiation  and  the  making  of  a  new  bridge  and  works 
*^  the  Wtnsnm  or  Tare  at  the  plaee  in  qnestion,  wlthfai  three  years  after  the  passing  of  the 
^  The  only  referenee  to  the  agreement  was  In  sect  li,  In  whioh  it  was  enacted  that  the 
^^^'^t^nj  ihonld  esearmte  a  part  of  the  bed  of  the  rirer  "as  shown  and  described  In  the  plan 
*>Aa^to  eartaitt  srtides  of  agiMmcnt  bMtfIng  date  the  S6th  day  of  Uaieh,  1847,"  Ae. 
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^40^1  ^^^^S^^^^^  ^^  ^^^  ^^^  river/'  *and  that  the  cylinder,  piefi  and 
-^  works  were  not  anthorized  by  any  Act  of  Parliament. 

Demarrer  to  the  plea.    Joinder. 

Replication  2.     That  the  cylinder  and  works  were  necessary  for  mak- 
ing the  railway  authorized  to  be  constructed  by  The  Lowestoft  Railway 
and  Harbour  Act,  1845. 
'  Demurrer  to  this  replication.    Joinder. 

Replication  8.  That  the  agreement  is  that  referred  to  in  the  Lowes- 
toft Railway  Alteration  Act,  1847 ;  and  that  that  Act  was  obtained  in 
sufficient  time  to  have  allowed  the  execution  of  the  works  under  it  with- 
ifi  the  stipulated  period. 
*  Demurrer  to  this  replication.     Joinder. 

The  case  was  argued  in  last  Michaelmas  Term.(a) 

WilleSf  for  the  plaintiffs. — The  defendants  object  to  the  enforcement 
of  this  contract,  because  they  say  it  is  illegal  on  two  grounds.  First: 
that  the  contract  is  to  create  an  indictable  nuisance,  and  so  illegal  in 
itself.  Second :  that  the  contract  is  illegal  because  the  defendants  are 
a  railway  company.  As  to  the  first.  It  does  not  appear,  on  the  wbole 
record,  that  these  works  would  necessarily  be  an  indictable  nuisance; 
for  the  first  replication  avers  that  they  were  necessary  for  making  the 
railway  authorized  by  the  first  Act.  The  authority  given  by  an  Act, 
to  cross  a  highway,  impliedly  authorizes  the  necessary  works ;  Attor* 
ifey-G-eneral  v.  Southampton  Railway  Company,  9  Sim.  78,  Abraham  v. 
Great  Northern  Railway  Company,  16  Q.  B.  586  (E.  C.  L.  B.  vol.  71). 
And  the  second  replication  shows  a  Parliamentary  ratification  of  these 
*dOR1  ^^''^^'  ^^^'  ^independently  of  the  replications,  and  assuming 
-^  that  the  works  could  not  legally  be  done  without  the  anthoritj 
of  an  Act,  the  contract  set  out  on  the  plea  is  not  a  contract  to  do  any- 
thing illegal,  but  to  do  what,  if  they  obtain  an  Act,  will  be  legal :  and 
that  is  a  legal  contract ;  The  Great  Western  Railway  Company  v.  The 
Birmingham  and  Oxford  Junction  Railway  Company,  2  Phillips's  Bep. 
597;  a  decision  approved  of  by  Lord  St.  Leonards  in  Hawkes  v. 
The  Eastern  Counties  Railway  Company,  1  De  Gez,  Macn.  &  G. 
737,  756. 

The  second  and  most  important  point  is,  whether  this  contract  is  ille- 
gal because  the  defendants  are  a  Railway  Company,  or,  as  the  doctrine 
is  commonly  expressed,  because  the  contract  is  ultra  vires.  In  con- 
sidering  this  subject,  the  Courts  have  not  sufficiently  adverted  to  the 
material  distinction  between  contracts  illegal  because  they  are  forbidden 
by  some  law,  and  contracts  which  are  not  illegal,  but  mere  nullities, 
because  the  party  entering  into  them  has  not  capacity  to  contract.  The 
bond,  for  instance,  of  an  infant  given  for  money  lent  is  not  illegal, 
though  it  is  a  nullity.    Now  the  contract  of  a  corporation  to  do  a  thing 

.  (a)  On  Tuesday,  November  7;  before  Lord  Oampbell,  C.  J.,  Coleridge,  Wigbtmao,  and  Ede 
Jf. ;  and  on  Friday,  Korember  10,  before  the  fame  Jadgei. 
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forbidden  by  law  is  void  like  that  of  any  other  person ;  but  a  corpora- 
tion has  no  incapacity  to  contract ;  and,  if  it  has  contracted,  in  the  way 
in  which  it  is  a  legal  incident  that  a  corporation  can  contract,  that  is 
under  its  seal,  and  the  contract  is  not  forbidden,  snch  contract  is  ^  bind- 
ing  at  law.  If  indeed  the  defendant  can  be  shown  to  have  been  a  party 
to  a  fraud,  that  is  a  defence  at  law ;  but  no  corporation  can  at  law 
plead  its  own  incapacity ;  Hill  v.  The  Manchester  and  Salford  Water- 
works Company,  2  B.  &  Ad.  544  (E.  C.  L.  R.  vol.  22),  Nowell  v.  Mayor, 
&c.,  of  Worcester,  9  Exch.  457,t  Horton  v.  Westminster  Improvement 
^Commissioners,  7  Exch.  780. f  No  doubt  the  contract  of  a  cor-  r^Aon 
poration  may  be  a  breach  of  trust  as  against  the  shareholders ;  ^ 
bat  a  breach  of  trust  cannot  be  made  the  foundation  of  a  plea  at  law ; 
Warwick  v.  Richardson,  10  M.  &  W.  284.t  Equity  relieves  only  on 
the  application  of  some  one  entitled  to  relief;  but,  if  a  contract  is  void 
at  law,  it  is  void  though  every  individual  interested  had  expressly 
assented.  If  the  contract  is  to  do  what  is  forbidden  by  law,  it  is  ille- 
gal ;  and  The  East  Anglian  Railways  Company  v.  The  Eastern  Coun- 
ties Railway  Company,  11  Com.  B.  775  (E.  C.  L.  R.  vol.  73),  is  a 
decision,  which  cannot  be  questioned  except  in  a  court  of  error,  that  a 
railway  Act,  incorporating  a  company  to  make  a  railway,  by  implica* 
tion  forbids  the  corporation  doing  anything  not  furthering  that  pur- 
pose. That,  however,  is  not  on  the  ground  of  incapacity,  but  of 
illegality,  as  is  shown  by  the  decision  of  McG-regor  v.  Dover  and  Deal 
Railway,  &c..  Company,  22  L.  J.  N.  S.  Q.  B.  69,  18  Q.  B.,  in 
which  the  collateral  contract  of  an  individual  was  held  to  be  avoided  by 
this  illegality.  His  contract  would  not  have  been  avoided  simply  on 
account  of  an  incapacity  on  the  part  of  the  corporation.  In  Hawkes  v. 
The  Eastern  Counties  Railway  Company,  1  De  Gex,  Macn.  &  G.  787, 
Lord  St.  Leonards,  C,  points  out  with  great  force  that  what  is  called 
the  ultra  vires  doctrine  is  never  resorted  to  except  in  cases  where  the 
Company  seeks  to  do  what  is  dishonest. 

Sir  Fitzroy  Kelly,  for  the  defendants. — It  is  expressly  alleged  on  the 
plea,  and  admitted  by  the  demurrer,  that  the  pier  is  a  common  nuisance ; 
the  contract  is  made  to  ^induce  the  Company  to  continue  that  rmAM 
nuisance  whether  the  Act  is  obtained  or  not,  and  is  therefore  ^ 
fliegal  on  that  ground.  The  first  replication  is  bad ;  for  it  does  not 
attempt  to  show  that  the  place  at  which  the  pier  was  made  was 
that  at  which  the  Company  was  authorized  to  make  a  bridge :  and 
the  second  replication  is  bad,  as  the  Act  of  1847  is  not  retrospective,  or 
declaratory. 

As  to  the  second  point.  The  covenant  is  at  best  to  make  the  plain- 
tiffs a  present  of  10002.,  the  property  of  the  shareholders.  Can  that  be 
done?  The  contrary  has  been  held  in  every  court  in  Westminster 
Ball;  Cohen  v.  Wilkinson,  1  Macn.  &  G.  481,  Colman  v.  Eastern 
Counties  Railway  Company^  10  Beav.  1,  The  East  Anglian  Railways 
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Company  v.  The  Eastern  Connties  Railway  Company,  (}age  v.  New* 
market  Railway  Company,  21  L.  J.  N.  S.  Q.  B.  898, 18  Q.  B.  457, 
McGregor  v.  Dover  and  Deal  Railway,  &c.,  Company.  The  dooirine  is 
also  recognised  in  Sonth  Yorkshire  Railway  and  River  Dan  Company  v. 
Great  Northern  Railway  Company,  9  Exch.  55.t  It  is  too  late  to  saj 
that  the  doctrine  is  erroneons. 

WUU9^  in  reply. — The  equity  cases  proceed  on  the  ground  that  there 
was  a  breach  of  trust,  and  a  complaint  on  the  part  of  a  cestui  que  tnut 
who  had  not  precluded  himself  from  complaining  of  it.  The  only  decision 
at  law  is  The  East  Anglian  Railways  Company  v.  The  Eastern  Union 
Railway  Company :  and  that  proceeded  on  the  ground  that  the  thing 
covenanted  to  be  done  was  inconsistent  with  the  purposes  of  the  Act. 
*40Q1  ^^^^  ^^  ^^  ^^  ^forward  the  main  purpose  of  the  Act,  namely 
-'  the  making  of  the  line.  The  decisions  in  the  other  cases  at  lav 
will  not  be  found  to  be  authorities  for  the  ultra  vires  doctrine. 

Cur.  mdv.  vulL 

There  being  a  difference  of  opinion  on  the  Bench,  the  Judges,  in  this 
Term  (January  80th),  delivered  separate  judgments. 

Erlb,  J.-*-This  was  an  action  for  a  breach  of  covenant  in  non-payment 
of  lOOOt 

The  defendants  justified  the  breach,  contending  that  the  covenant 
was  illegal  on  two  grounds :  Ist,  because  it  was  for  a  penalty  for  not 
obstructing  a  highway  and  therefore  was  in  substance  a  covenant  so  to 
obstruct ;  and  2dly,  because  it  was  a  contract  to  apply  the  funds  jf  the 
Company  to  a  purpose  not  authorized  by  the  Act  creating  the  Corpora- 
tion, and  therefore  prohibited  by  that  Act. 

In  my  opinion  neither  ground  is  tenable. 

With  respect  to  the  supposition  that  the  covenant  was  for  a  penaltj 
for  not  obstructing  a  highway,  it  appears  to  me  to  arise  from  a  mistakea 
construction  of  the  contract.    The  record  shows  that  an  Act  of  Parlia- 
ment had  authorized  the  Company  to  place  a  pier  for  a  swing  bridge  in 
a  given  line  across  a  navigable  river ;  upon  trial  it  had  been  found  that 
the   foundation  there  was  bad;   and  the  Company,  thereupon,  had 
obtained  the  consent  of  the  owners  of  the  adjoining  lands,  and  of  the 
Lords  of  the  Admiralty,  according  to  the  requirement  in  the  special 
Act,  for  another  site  in  the  river,  where  the  new  pier  had  been  placed. 
*41 01  ^^^  ^^^^  alleged  obstruction  of  the  river,  the  Corporation  of  '*'No^ 
-'  wich,  and  some  other  persons,  had  indicted;  a  treaty  had 
ensued;  and  the  agreement  now  sued  on  was  the  result;  wherebj, 
among  other  things,  the  Railway  Company  were  bound  to  apply  for  an 
Act  of  Parliament  to  authorize  the  new  pier  and  line,  and  were  either 
to  complete  the  pier  and  works  within  a  year,  or  to  pay  lOOOL,  and  the 
Norwich  Corporation  was  bound  to  cease  from  further  opposition,  and 
to  aid  in  obtaining  the  Act. 

Now,  although  the  works  contracted  for  would  have  been  unlawfiil 
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nitbont  an  Act  of  Parliament,  stOl,  if  the  parties  intended  to  obtain 
the  Act  before  the  works  were  done,  they  woald  not  intend  to  violate 
the  lav,  when  the  contract  was  made,  nor  violate  it  by  doing  the  works 
sceording  to  the  Act ;  and  it  is  here  shown  that  the  parties  intended  to 
obtain  an  Act  of  Parliament,  when  the  contract  was  made,  and  that  the 
Act  had  been  obtained  in  time,  so  that  the  Company  might  lawfully 
haTe  performed  the  first  alternative  in  their  contract,  relating  to  com- 
pleting the  works ;  and,  if  this  alternative  was  rejected,  there  was  no 
lav  against  their  performing  the  remaining  alternative,  that  is,  paying 
the  snm  now  saed  for. 

The  defendants  rely  on  the  stipulation  that  the  failure  to  obtain 
the  Act  of  Parliament  should  not  prevent  their  liability  to  pay  the 
money,  as  if  it  showed  that  they  were  bound  to  complete  the  work, 
eren  though  it  might  be  an  unlawful  obstruction  of  a  highway.  But 
it  is  more  reasonable  to  suppose  that  the  plaintiffs  believed  that  the 
Act  of  Parliament  could  be  obtained  in  time,  if  due  diligence  waa 
used,  and  that  they  guarded  against  an  intentional  delay  on  the  part 
of  the  defendants,  for  the  purpose  of  creating  an  excuse  for  breaking 
their  contract. 

*The  plaintiffs  might  lawfully  have  stipulated  absolutely  for  r^^^^^ 
lOOOI. ;  they  have  stipulated  for  that  sum  on  a  condition.  Under  '- 
one  construction  of  the  contract  the  condition  was  for  a  lawful  act, 
under  the  other  construction  for  an  unlawful  act.  Where  a  contract  is 
capable  of  two  constructions,  the  one  making  it  valid  and  the  other  void, 
it  ia  clear  law  the  first  ought  to  be  adopted.  A  stipulation  to  pay  lOOOZ. 
if  an  Act  of  Parliament  should  not  be  obtained  in  a  year  would  not  be 
uilawfal,  neither  would  a  stipulation  so  to  pay  if  certain  works  should 
not  be  completed  within  a  year,  nor,  as  it  seems  to  me,  would  a  stipu* 
lotion  ao  to  pay  if  the  Act  should  not  be  obtained,  and  the  works  should 
not  be  completed,  within  a  year ;  and  that,  in  my  judgment,  is  the  true 
eonatmetion  of  the  contract  before  us. 

The  rule  of  construction  above  mentioned  has  been  frequently  recog- 
lused.  I  cite  two  cases  in  which  it  was  applied  under  analogous  cir- 
cnmatances,  Sewell  v.  The  Royal  Exchange  Assurance  Company,  4 
Taont.  856,  and  Haines  v.  Busk,  5  Taunt.  521  (E.  C.  L.  B.  vol.  1), 
where  the  contracts  were  for  voyages  that  were  prohibited  and  unlaw- 
fol,  bat  might  have  been  made  lawful  if  licenses  were  obtained :  the 
<^ntracts  did  not  stipulate  that  licenses  should  be  obtained :  but  the 
Court  held  that  the  contracts  must  be  construed  to  mean  voyages  with 
licenses,  as  that  construction  would  make  them  valid.  So,  here,  the 
contract  ought  to  be  construed  to  mean  works  to  be  rendered  lawful  by 
Act  of  Parliament,  and  not  unlawful  works.  The  obstruction  of  a  high- 
ly is  not  malum  in  so,  a  crime  which  Parliament  would  not  be  likely 
^  sathoriie :  on  the  contrary,  the  law  has  *made  a  general  pro-  f^A^^ 
^ion  for  the  obstruction  of  highways  by  railways,  and  it  is  a  '- 
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process  of  frequent  recurrence.  In  this  case  an  obstruction  iru 
authorized  in  the  line  specified  in  the  former  railway  Act ;  and  the  par- 
ties were  justified  by  experience  in  assuming  that  it  would  be  authorixed 
in  the  line  of  deviation,  where  there  was  such  reason  for  applying  to 
Parliament  for  leave  to  deviate.  For  these  reasons  I  am  of  opinion 
that  the  parties  did  not  contract  for  an  unlawful  obstruction  of  a  high- 
way, and  that  therefore  the  first  ground  of  defence  above  mentioned 
fails. 

It  remains  to  be  considered  whether  this  contract  was  illegal  ag  not 
authorized  by  the  Act  incorporating  the  defendants'  Company,  and 
therefore  prohibited  by  that  Act.  The  case  of  the  East  Anglian  Bail- 
ways  Company  v.  The  Eastern  Counties  Railway  Company,  11  Com.  E 
T75  (E.  C.  L.  R.  vol.  78),  is  the  leading  case  in  support  of  this  obje^ 
tion ;  where  it  was  held  that  a  contract  by  the  defendants  to  pay  the 
costs  of  the  plaintiffs,  incurred  in  an  application  to  Parliament  for  a 
bill,  was  not  authorized,  and  was  therefore  prohibited  by  a  statute 
incorporating  the  defendants  for  the  purpose  of  making,  maintaining^ 
and  working  their  own  railway.  The  present  defendants  contending 
that,  as  they  were  incorporated  for  the  purposes  of  making,  maintain- 
ing, and  working  the  railway  specified  in  their  Act,  the  only  contracts 
authorized  are  those  for  the  work  and  materials  necessary  for  executing 
these  purposes,  and  all  others  are  prohibited,  and  the  present  contract 
to  pay  compensation,  in  respect  of  a  consent  to  a  deviation,  is  not 
within  the  authorized  class  of  contracts,  and  is  prohibited. 
'  ^  Q^  *The  question  thus  raised  is  of  difficulty ;  for,  though  it  stands 
^  decided,  in  the  case  cited,  that  a  statute  incorporating  a  com- 
pany for  public  purposes  prohibits  by  implication  some  contracts,  yet 
the  principle,  by  which  that  prohibition  is  to  be  implied  and  the  class 
of  prohibited  contracts  is  to  be  defined,  is  not  laid  down  with  the  pr^ 
cision  that  removes  doubt.  It  may  be  presumed,  probably  without  di^ 
pute,  that  Parliament,  in  granting  powers  to  a  company  incorporated 
for  certain  public  purposes,  prohibited  by  implication  the  intentional 
use  of  those  powers  in  order  to  defeat  the  purposes  of  the  incorpora- 
tion ;  and  I  collect  from  the  authorities  that  it  is  upon  this  principle, 
when  applied  to  contracts,  that  certain  contracts  are  held  to  be  prohi- 
bited by  implication. 

If  a  company  is  incorporated  for  the  purpose  of  making,  maintaining, 
and  working  a  railway,  and  various  powers,  among  others  powers  of 
raising  funds,  are  granted  for  executing  that  purpose,  any  diverting  of 
the  funds  so  raised  from  that  purpose  of  incorporation,  and  applying 
them  to  a  purpose  unconnected  therewith,  would  be  an  intentional  use 
of  the  powers  granted  for  the  purpose  of  the  incorporation  in  order  to 
defeat  that  purpose :  for,  if  the  appropriate  funds  are  lost,  the  purpose 
probably  will  not  be  effected.  So  a  contract  for  a  purpose  unconnected 
with  the  purpose  of  incorporation  is,  or  may  result  in,  an  application 
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of  the  fbndfl  to  a  purpose  unconnected  with  the  purpose  of  incorpora- 
tion, and  is  therefore  held  to  be  prohibited  and  void. 

The  doctrine  was  introduced  at  law  by  the  East  Anglian  case  above 
eited :  and  the  contract  there  in  question,  being  a  contract  by  one  rail* 
way  company  to  pay  the  costs  of  another  railway  company  incurred  in 
^applying  to  Parliament,  was  judicially  perceived,  from  the  terms  rj^^-.^ 
of  the  contract  itself,  to  be  ncessarily  unconnected  with  the  pur-  '- 
pose  of  the  defendants'  incorporation,  and  therefore  prohibited.  This 
is  the  point  decided  in  the  case :  the  grounds  assigned  by  the  Court  for 
their  judgment  indicate  that,  in  their  opinion,  there  is  a  wider  principle 
of  implied  prohibition ;  they  hold  the  contract  there  to  be  void,  because 
it  was  conceded  that  these  companies  could  not  trade  for  profit.  They 
also  declare  that  these  companies  are  prohibited  from  applying  their 
funds  to  any  purpose  not  expressly  sanctioned  by  their  Act  of  incorpo- 
ration. 

It  is  in  this  part  of  the  judgment  that  precision  seems  to  be  wanted. 
It  does  not  appear  who  could  make  the  concession  respecting  trading, 
which  the  Court  could  assume  to  be  law,  nor  how  the  law  respecting 
trading,  if  it  exists,  is  to  be  applied  in  practice.  Is  every  contract  of 
baying  or  selling,  which  the  Court  does  not  know  to  be  for  the  purpose 
of  the  railway,  to  be  taken  in  law  to  be  a  prohibited  contract  ?  Or 
most  the  contract  in  question  be  found  in  fact  to  be  made  in  the  course 
of  a  trading,  unconnected  with  the  purpose  of  incorporation  ?  And,  if 
it  is  found  to  be  so,  is  it  void  unless  both  parties  knew  it  to  be  so  ?  So 
with  respect  to  applying  the  funds  only  to  purposes  expressly  sanc- 
tioned by  the  Act*  Must  the  funds  be  applied  directly  and  immedi- 
stely  to  a  purpose  expressly  sanctioned  by  the  Act,  that  is  to  the  making, 
niaintaining,  or  working  a  railway  ?  Or  may  they  be  applied  in  pro- 
curing means  which  may  be  ultimately  applied  to  such  purposes  ?  Must 
they  purchase  the  article  to  be  used,  such  as  the  rail  or  the  engine  ? 
Or  may  they  purchase  the  raw  materials  in  order  to  make  the  article  to 
beosed? 

^Looking  at  the  report,  with  the  remarks  in  the  argument,  I  p^^^  . 
understand  the  Court  to  have  meant  that  any  application  of  the  '- 
fonds,  and  any  contract,  which  in  the  knowledge  of  the  party  who  should 
sue  upon  the  contract  was  intended  for  a  purpose  unconnected  with  the 
purpose  of  incorporation,  was  prohibited ;  and  that,  where  the  contract 
itself  appeared  to  be  necessarily  unconnected  with  the  purpose  of  incor- 
poration, both  the  parties  must  have  known  it  to  be  so,  and  the  Court 
eoald  judicially  perceive  it  to  be  void;  and  that,  if  the  contract  was 
not  necessarily  so  unconnected,  the  ground  of  illegality  must  be 
STerred,  and  found  in  the  usual  way,  before  it  could  be  a  ground  of 
judgment ;  and  that  no  application  of  the  funds,  and  no  contract,  was 
prohibited  by  implication,  which  the  parties  intended  to  be  connected 
vith  the  purpose  of  incorporation^  however  distant  the  connexion  might 
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be.  The  qaestion  put  in  the  eoorge  of  the  urgamenti  Would  a  eontnel 
by  a  railway  company  for  a  theatre  or  chqpel  be  Toid,(a)  exemplifies  the 
doctrine.  It  wonld,  or  it  would  not,  according  as  the  purpose  of  the 
contracting  parties  was  or  was  not  connected  with  the  railway.  It  might  be 
a  speculation,  separate  from  the  railway  and  prohibited,  or,  if  works  were 
wanted  in  a  waste  place,  and  the  company  found  it  to  be  for  their  inte- 
rest to  build  a  town,  and  supply  it  with  all  requisites  for  inhabitsney, 
and,  in  order  to  secure  a  permanent  supply  of  workmen  of  skill  snd 
responsibility,  added  a  chapel  and  a  theatre,  with  religious  and  seeulir 
instruction,  it  might  be  for  the  purpose  of  the  railway  and  valid ;  and, 
though  distantly  connected,  the  outlay  might  be  found  OYentuallj  to 
increase  the  profit  from  the  traffic. 

♦4.1  f)1  ^^^^  legality  of  this  doctrine  of  an  implied  prohibition  em 
^  be  properly  discussed  only  in  a  Court  of  error :  it  brings  with  it 
serious  evil,  both  in  affecting  with  uncertainty  contracts  with  railway 
companies,  and  also  in  reversing  the  usual  application  of  the  law  of 
contract,  in  as  far  as  it  justifies  instead  of  redressing  breaches  of  con- 
tract. The  evil  would  be  diminished,  and  the  good,  if  any  is  imagined 
to  result  therefrom,  increased,  if  the  doctrine  were  more  precisely 
defined :  and  this  will  be  an  excuse  for  attempting  to  find  some  limit 
for  it. 

The  cases  that  follow  the  East  Anglian  Railway  case  throw  no  addi- 
tional light  on  the  doctrine.  In  McGhregor  v.  Dover  and  Deal  Railway, 
&c.,  Company,  22  L.  J.  N.  S.  Q.  B.  69, 18  Q.  B.,  the  decision  that  one 
railway  company  cannot  contract  to  pay  the  costs  in  Parliamrat  of 
another  company  was  adopted  in  the  Exchequer  Chamber,  almost  with- 
out discussion,  and  carried  to  the  further  extent  that  a  contract  by  an 
individual  on  behalf  of  a  company  for  the  payment  of  such  costs  is  also 
void.  In  Gage  v.  Newmarket  Railway  Company,  21 L.  J.  N.  S.  Q.  B.  898, 
18  Q.  B.  457,  Lord  Campbell  remarks  that  a  contract  to  pay  to  a  land- 
owner a  sum  for  consenting  that  his  land  should  be  taken,  to  be  payable 
whether  the  land  should  be  wanted  or  not,  would  be  ultra  vires  and  void. 
Lord  St.  Leonards,  in  Hawkes  v.  The  Eastwn  Counties  Railway  Com- 
pany, 1  De  Gex,  Macn.  k  G.  787,  expresses  dissent  firom  this  remark, 
and  decreed  specific  performance  of  the  contract  there  in  question,  in 
respect  of  consenting  that  land  might  be  taken  for  a  line.  The  contract 
for  the  carriage  of  coal,  in  South  Yorkshire  Railway  and  River  Don 
Company  v.  Great  Northern  Railway  Company,  9  £xch«  55,t  wis 
i^A\^-i  thought  ultra  vires  and  void  by  two  *  Judges  against  two  others 
-J  ia  the  Exchequer,  but  was  unanimously  held  valid,  on  special 
grounds,  in  Great  Northern  Railway  Company  v.  South  Yorkshire  Bsil* 
way  and  River  Dun  Company,  9  Exch.  642,t  in  the  Exchequer  Chamber. 
These  are  the  cases  at  law  that  have  followed. 

The  doctrine  appears  to  have  been  first  introduced  at  law  in  the  East 
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Anglian  railway  case  above  cited,  a  former  attempt  to  introduce  it  har- 
ing  failed  in  the  case  of  Hill  v.  The  Manchester  and  Salford  Waterworks 
Company,  2  B.  &  Ad.  544  (E.  C.  L.  B.  vol.  22).  The  anthorities  cited 
in  the  argument  for  it  in  the  East  Anglian  case  were  from  suits  in 
equity,  chiefly  by  shareholders  against  directors  to  restrain  a  misappli- 
cation of  the  funds  of  the  company  contrary  to  the  intention  of  the 
shareholders  in  subscribing.  In  these  suits  in  equity  the  members  of 
the  corporation  in  their  individual  capacity  are  considered  to  have  rights 
inter  se,  analogous  to  those  of  partners  inter  se,  and  the  Act  incorpo- 
rating  the  company  is  considered  to  be  analogous  to  a  partnership  deed; 
see  judgment  of  Lord  Justice  Turner  in  Simpson  v.  Denison,  10  Hare, 
51 ;  and  the  question  is,  whether  the  misapplication  is  so  unreasonable, 
in  kind  and  degree,  as  to  require  the  interference  of  the  Court  for  the 
protection  of  the  complaining  party.  From  these  suits  passages  have 
been  cited,  in  which  the  Judges  have  expressed  opinions  on  the  expe- 
diency of  checking  with  much  strictness  the  directors  of  incorporated 
companies  having  extensive  powers  and  large  capital ;  opinions  which 
might  be  highly  reasonable  with  reference  to  shareholders  complaining 
of  over  speculation  on  the  part  of  the  directors,  at  their  cost,  but  they 
Beem  unreasonable  and  iniquitous  if  applied  to  *the  administra*  r^^A^a 
tion  of  the  law  in  actions  to  which  such  corporations  are  parties.  ^ 

These  suits  in  equity,  between  different  members  of  the  company, 
bear  no  analogy  to  actions  at  law,  by  third  persons  against  the  corpora* 
tion,  either  in  respect  of  the  parties  to  the  suit,  or  the  subject  in  liti- 
gation. As  to  the  parties  in  actions  against  corporations,  the  members 
thereof  in  their  individual  capacity  are  strangers  to  the  suit ;  and  the 
rights  of  persons  who  contract  with  corporations  are  unaffected  by  the 
rights  of  members  inter  se :  see  the  judgment  of  Lord  Gottenham  in 
Edwards  v.  The  Grand  Junction  Bailway  Company,  1  Myl.  k  C.  650, 
and  Lord  St.  Leonards  in  Hawkes  v.  The  Eastern  Counties  Bailway 
Company,  1  De  Gex,  Macn.  &  G.  787,  756,  and  of  Parke,  B.,  in  South 
Yorkshire  Bailway  and  Biver  Dun  Company  v.  Great  Northern  Bailway 
Company,  9  Exch.  55.t 

In  respect  also  of  the  subject-matter  of  the  suit  the  question  in  equity 
18,  whether  the  interest  of  the  shareholder  is  put  into  hazard  to  an 
unreasonable  degree,  beyond  what  he  is  presumed  to  have  assented  to 
in  anbscribing  ?  And,  if  so,  his  interest  is  protected  according  to  equity. 
At  law  the  question  is  whether  a  contract  is  in  a  class  that  is  impliedly 
prohibited,  and  so  void ;  if  it  is,  whoever  is  defendant  is  entitled  to 
nnqnalified  success,  and  the  judgment  must  be  in  his  favour,  though  he 
may  have  knowingly  procured  the  unlawful  contract,  and  have  profited 
by  it  to  the  extent  of  receiving  the  consideration  for  the  promise  which 
he  alleges  to  be  void,  or  though  he  may  have  damaged  the  plaintiff  by 
his  negligence  in  (he  performance  of  that  which  the  plaintiff  supposed 
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*^'i  Q1  ^^  ^^  ^  lawful  contract,  but  which,  *after  judgment  for  the  defend* 
^  ant,  be  must  be  taken  in  law  to  have  known  to  be  unlawful. 

The  case  of  McGregor  v.  Dovor  and  Deal  Railway,  &c.,  Company,  22 
L.  J.  N.  S.  Q.  B.  69,  18  Q.  B.,  shows  that  the  question  at  law  is  whe- 
ther the  contract  was  prohibited,  not  whether  it  was  made  in  excess  of 
the  authority  given  to  the  directors.  There  the  contract  of  McGregoc, 
that  the  railway  company  should  pay  costs,  was  held  void,  because  sach 
a  payment  by  the  company  was  prohibited  by  law.  If  a  contract  by 
the  company  for  such  a  payment  would  have  been  merely  an  excess  of 
authority,  the  contract  of  McGregor  would  have  bound  himself,  and 
would  not  have  been  absolutely  void. 

The  expression  that  the  contracts,  which  are  held  nuU  within  the  doc- 
trine in  question,  are  void,  because  they  are  ultra  vires,  seems  to  implj 
that  the  Courts  of  law,  in  an  action  against  a  corporation  upon  a  coo- 
tract  duly  made  and  valid  in  form,  compare  the  contents  of  the  contract 
with  the  powers  supposed  to  be  given  to  the  directors  by  the  sharehold- 
ers, either  in  the  capacity  of  agents  for  them,  or  by  the  statute,  and 
hold  it  void,  if  there  is  an  excess  beyond  those  supposed  powers.  This 
is  the  jurisdiction  exercised  by  the  Courts  of  equity  above  described; 
but  the  Courts  of  law  have  no  such  jurisdiction ;  see  the  judgment  of 
Parke,  B.,  in  South  Yorkshire  Railway  and  River  Dun  Company  r. 
Great  Northern  Railway  Company. 

Assuming  the  law  to  be  as  above  stated,  it  remains  to  apply  it  to  the 
contract  of  the  present  defendants.  As  no  fact  relating  to  illegality  is 
averred  and  found,  the  question  is.  Can  the  Court  judicially  perceire, 
from  the  ^contract  itself,  that  it  is  necessarily  unconnected  with 
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the  purpose  of  the  defendants'  incorporation,  namely  the  making, 


maintaining,  and  working  their  railway  ?  If  it  can,  the  contract  is  void 
because  prohibited ;  but,  if  the  answer  to  this  question  is  in  the  negative, 
or  left  in  doubt,  the  contract  is  valid,  the  presumption  being  always 
against  illegality. 

To  my  mind,  this  contract,  instead  of  being  necessarily  unconnected 
with  the  purpose  of  incorporation,  tends  directly  to  effect  the  main  pur- 
pose thereof,  namely  to  the  making  the  railway  communication  between 
the  two  termini  in  the  best  practicable  mode.  It  certainly  is  consistent 
with  this  record  that  the  contract  in  question  may  have  been  essential 
to  that  main  purpose  of  the  Legislature,  and  advantageous  to  the  rail- 
way Company,  and  a  sacrifice  of  the  moneyed  interest  of  the  plaintiffi; 
and,  if  so,  the  Court  cannot  judicially  perceive  that  the  contrary  is  tme. 

The  Court  knows  not  what  are  the  rights  of  the  corporation  of  Nor- 
wich in  the  navigation  of  the  river  Yare,  nor  what  are  the  profits  derived 
therefrom  under  the  statutes  relating  thereto,  nor  what  were  the  compa- 
rative facilities  for  founding  a  pier  in  the  two  parts  of  the  river,  nor 
what  were  the  grounds  of  opposition  to  a  bill  for  a  deviation  on  the  part 
of  the  plaintiffs/ nor  what  would  have  been  the  probable  expense  ocetr 
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sioned  bj  an  opposition  to  the  railway  Company.  Yet  all  of  these  con- 
siderations are  relerant  to  the  questions  whether  this  contract  was 
connected  with  the  purpose  of  the  incorporation,  and  was  a  prudent 
bargain  for  the  railway  Company  (if  it  he  pardonable  to  suppose  that 
the  obligation  of  a  contract  is  to  depend  on  the  profit  expected  there- 
from). If  the  Court  is  ignorant  of  all  the  facts  ^relevant  to  r^Ao-t 
proTe  the  alleged  illegality,  it  ought  to  presume  that  they  do  not  '- 
exist.  Contracts  of  the  same  nature  as  the  present  have  been  repeatedly 
sustained  in  the  Courts  of  equity,  who  have  decreed  specific  performance 
of  contracts  by  companies  to  pay  money  to  landowners,  in  consideration 
of  withdrawing  opposition  to  a  bOl  and  consenting  that  land  may  be 
taken ;  see  Webb  v.  The  Direct  London  and  Portsmouth  Railway  Com- 
pany, 1  De  Qex,  Macn.  &  6.  521,  Lord  James  Stuart  v.  The  London 
and  North  Western  Railway  Company,  1  De  Gex,  Macn.  &  G.  721^ 
Hawkes  r.  The  Eastern  Counties  Railway  Company,  1  De  Oex,  Macn. 
k  6.  737,  before  cited.  The  present  contract  is  to  the  same  effect  as 
to  withdrawing  opposition ;  it  differs  in  this :  that  the  plaintiffs,  instead 
of  being  landowners,  had  an  interest  in  a  river  which  the  line  of  the 
defendants  would  cross ;  and  the  extent  of  that  interest  is  not  set  out. 

Upon  these  grounds,  I  am  of  opinion  that  this  contract  is  not  proved 
to  be  illegal :  and  therefore  my  judgment  is  for  the  plaintiffs. 

WiGHTMAN,  J. — The  questions  in  this  case  arise  upon  demurrer  to  a 
plea  to  a  declaration  in  covenant  by  which  the  plaintiffs  claim  to  be  enti- 
tled to  10002.  as  liquidated  damages ;  and  upon  demurrer  to  two  replica- 
tions which  were  also  pleaded  to  the  same  plea. 

It  appeared  by  the  plea  that  a  company  called  The  Lowestoft  Railway 
and  Harbour  Company  was  by  its  Act  authorized  to  make  a  railway 
bridge  over  a  navigable  river  called  the  Yare ;  and  the  place  where  the 
bridge  was  to  be  made  was  specified  upon  the  plan  ^deposited  by  r^Aoo 
the  Company:  but  the  engineering  difSculties,  in  making  the  ^ 
bridge  at  that  place,  were  so  great  that  the  Lowestoft  Company  and  the 
defendants  (who  by  another  Act  of  Parliament  were  enabled  to  purchase 
or  lease  the  Lowestoft  railways,  harbour,  and  navigation,  and  were 
inyested  with  the  powers  and  were  subject  to  the  restrictions  of  the 
Lowestoft  Company),  having  obtained  the  consent  of  the  Admiralty  and 
the  adjacent  landowners,  but  without  any  other  authority,  commenced 
making  the  bridge  over  the  river,  at  an  entirely  different  place  from  that 
in  which  by  the  Lowestoft  Act,  in  connexion  with  the  plan,  they  were 
anthorized  to  make  it,  and  placed  a  cylinder  and  pier  in  the  river,  and 
thereby  caused  such  an  obstruction  to  the  navigation  as  is  admitted  by 
the  pleadings  to  be  a  public  nuisance.  The  plaintiffs  and  other  persons 
caused  an  indictment  for  a  nuisance  in  a  navigable  river  to  be  preferred 
against  the  Lowestoft  Company,  which  was  removed  into  the  Queen's 
Bench  by  certiorari,  and  was  pending  when  the  agreement  in  question 
tas  entered  into- 
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By  that  agreement  the  plaintiffs  agree  to  permit  and  allow  the  cylin- 
der  and  pier  to  remain  where  it  was,  on  condition  that  the  two  railway 
Companies,  or  one  of  them,  would  execute  certain  works,  which  are  spe- 
cified, forthwith,  or  at  furthest  within  twelve  months.  It  was  further 
agreed  that  the  two  Companies  should  endeavour  to  obtain  an  Act  to 
sanction  their  proceedings,  and  that  the  plaintiffs  would  aid  their  endeft- 
vours  as  far  as  they  could.     The  covenant  declared  upon  then  followed. 

It  was  objected  by  the  defendants  that  the  covenant  was  illegal,  and 
,^.^0-1  that  no  action  could  be  maintained  *upon  it ;  and  that,  even  if 
-^  not  illegal  in  itself,  it  was  not  binding  upon  them,  as  they  had  no 
power  or  authority  to  enter  into  such  a  covenant  or  make  such  a  dispo- 
sition of  their  funds. 

Upon  full  consideration,  I  am  of  opinion  that  the  agreement  is  illegil, 
and  that  the  covenant  cannot  be  enforced. 

The  defendants  covenant  and  agree  with  the  plaintiffs  that,  provided 
the  cylinder  or  pier  and  the  bridges  and  works,  and  works  connected 
therewith,  be  continued  and  completed  without  interruption  or  izopedi- 
ment  by  or  at  the  instance  of  the  plaintiffs,  or  the  other  persons  who 
concurred  in  preferring  the  indictment,  then,  whether  the  Act  agreed 
to  be  obtained  should  be  obtained  or  not,  if  the  works  agreed  to  be 
performed  by  the  two  Companies  should  not  be  completed  within  twelre 
calendar  months  from  the  date  of  the  agreement,  the  said  Companies, 
or  one  of  them,  should  forfeit  and  pay  to  the  plaintiffs  lOOOZ.  as  liqui- 
dated damages. 

By  this  covenant,  if  the  specified  works  are  not  executed  within 
twelve  months,  the  lOOOZ.  is  to  be  paid  whether  an  Act  of  Parliament 
to  sanction  the  proceedings  is  obtained  or  not ;  and,  according  to  the 
terms  of  the  covenant,  the  plaintiffs  would  have  had  as  much  right  to 
claim  the  lOOOZ.  if  the  Legislature  had  refused  to  pass  such  an  Act,  as 
if  it  had  been  obtained.  The  obtaining  an  enabling  Act  is  ezpresslj 
excluded  as  a  condition. 

It  may  be  that  the  specific  works,  which  the  defendants  covenant  and  j 
agree  to  perform,  are  not  in  themselves  illegal :  but  they  are  to  be  exe- 
cuted in  furtherance  of  an  object  which  is  sufficiently  expressed  in  the 
*4241  ^^^^ '  ^^^  which  is  neither  more  nor  less  than  the  continuance 
^  *o{  a  public  nuisance.  Unless  the  pier,  which  it  is  admitted 
was  at  the  time  of  the  agreement  a  public  nuisance,  remained,  the 
works  to  be  executed  by  the  defendants  would  not  have  been  required; 
and  the  defendants  engage  to  proceed  upon  them  forthwith,  or  with  all 
practicable  expedition,  and  at  furthest  within  twelve  calendar  months, 
without  waiting  to  ascertain  whether  an  enabling  Act  could  be  obtained 
or  not.  It  is  only  the  continuance  of  the  public  nuisance  that  woold 
colourably  entitle  the  plaintiffs  to  claim  the  lOOOl. ;  for,  if  the  defend-  I 
ants,  either  fearing  another  indictment  or  unwilling  to  act  illegalljr  I 
had  within  the  limited  time  abated  the  nuisance,  it  could  hardly  hare 
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been  contended  successfolly  that  the  plaintiflTs  would  have  been  entitled 
to  the  money.  The  qnestion  as  to  the  legality  or  illegality  of  the  con- 
tract is  to  be  determined  with  reference  to  the  time  when  it  was  made. 
If  it  was  illegal  then,  the  subseqoent  passing  of  an  Act  authorizing 
the  construction  of  the  bridge  in  the  new  situation  would  not  render  an 
agreement,  in  furtherance  of  an  act  illegal  at  the  time,  legal,  without 
8ome  special  retrospective  clause. 

It  was  contended  for  the  plaintiffs  that,  admitting  that  the  facts  as 
they  Appeared  upon  the  declaration  and  plea  only  would  show  that  the 
agreement  was  prim&  facie  illegal,  the  matters  stated  in  the  replications 
rebut  the  primfi  facie  illegality. 

With  respect  to  the  first  of  these  replications,  there  would  have  been 
more  weight  in  the  argument  if  there  had  been  no  express  provision  in 
the  special  Act  for  making  a  bridge  over  the  Tare,  nor  any  place  indi* 
cated  where  it  was  to  be  made ;  but,  where  the  special  Act  contemplates 
the  making  a  bridge  over  the  Wensum,  and  ^specifies  by  the  r^^oe 
plan  where  it  is  to  be  made,  the  parties  specially  authorized  to  ^ 
make  it  at  a  particular  place  are  not,  in  my  opinion,  warranted  in 
rejecting  the  specified  place  and  choosing  some  other  under  the  general 
power  of  making  such  works  as  may  be  necessary. 

As  to  the  second  replication,  it  appears  to  me  that  the  Act  passed 
in  1817,  which  authorized  the  making  the  bridge  and  works  in  the  new 
BJtaation,  has  not  the  effect  of' making  the  agreement  legal,  if  it  was 
not  legal  at  the  time  it  was  made,  there  being  no  retrospective  clause. 

The  validity  of  the  replications  was  indeed  very  little  relied  upon  for 
the  plaintiffs  upon  the  argument,  which  proceeded  mainly  upon  the 
questions  raised  upon  the  plea. 

Being  of  opinion  that  the  agreement  is  illegal  in  itself,  I  do  not  think 
it  necessary  to  express  any  opinion  upon  the  other  point,  whether  it 
▼as,  if  not  illegal  in  itself,  such  an  agreement  as  the  Company  had 
power  or  authority  to  make.  That  appears  to  me  to  be  a  question  of 
very  considerable  difficulty,  assuming  the  agreement  to  be  in  other 
respects  legal :  and  I  am  rather  disposed  to  think  that,  if  that  were 
the  only  objection,  the  plaintiffs  might  be  entitled  to  succeed.  How- 
ever, I  refrain  from  giving  any  positive  opinion  upon  that  point,  as  I 
think  the  agreement  illegal  in  itself,  and  that  there  should  be  judgment 
for  the  defendants. 

CoLERiBOE,  J. — This  is  an  action  in  which  the  plaintiffs  seek  to 
enforce  the  payment  to  them  of  lOOOI.  in  virtue  of  a  stipulation  con- 
tained in  a  deed  made  between  the  defendants  of  the  first  part,  the 
Lowestoft  Railway  and  Harbour  Company  of  the  second,  and  the  plain- 
tiffs of  *the  third.  The  plea  sets  out  the  deed,  and  adds  cer-  r^Aoa 
tain  allegations;  and  the  plaintiffs  demur  to  the  plea;  which  *- 
^^ftises  the  first  question  on  this  record.    They  also  add  two  replicac 
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tions,  which  are  demarred  to  by  the  defendants :  and  the  reaolatioi  of 
the  points  raised  by  these  will  be  more  simple  if  the  demarrer  io  tie 
plea  be  first  disposed  of.  Althoagh  the  pleadings  have  been  already  to 
some  extent  stated,  I  find  it  necessary  to  preface  my  judgment  with 
a  farther  abstract. 

It  appears  by  the  recitals  of  the  deed  that,  by  an  Act,  passed  in  tbe 
8  &  9  Yict.i  The  Lowestoft  Railway  and  Harbour  Company  was  incor- 
porated for  the  purpose,  among  other  things,  of  making  a  railway  from 
Lowestoft  to  join  the  Yarmouth  and  Norwich  Railway ;  which  railway, 
so  to  be  made,  was,  according  to  the  deposited  plans,  to  cross  tbe  nan- 
gable  river  Wensum  or  Yare  at  Reedham ;  and  in  so  doing  the  Companv 
were  to  make  and  maintain  a  swivel  bridge,  of  a  certain  height  when 
closed,  and  with  a  certain  width  of  water  way  when  open :  that  by 
another  Act,  passed  in  the  9  &  10  Vict.,  the  obligation  and  authority 
to  execute  the  works  in  question  were  transferred  to  the  Norfolk  Rail- 
way Company,  the  defendants :  that,  on  the  commencement  of  tbe 
works  for  crossing  the  river  at  the  place  specified  in  the  plans,  difficul- 
ties were  found,  and  especially  in  finding  a  satisfactory  foundation: 
whereupon  another  site  had  been  selected ;  and,  with  the  consent  of 
the  Lords  of  the  Admiralty  and  the  owners  and  occupiers  of  adjoining 
lands,  the  works  had  been  commenced,  and  a  cylinder  or  pier  had  been 
placed  in  the  bed  of  the  river,  and  other  works  had  been  began  in 
connexion  with  the  bridge  over  and  in  such  river :  that  the  plaintiffs 
*J.971  ^^^  certain  inhabitants  of  the  city  of  Norwich  had  ^thereupon 
^  preferred  an  indictment  against  The  Lowestoft  Railway  and 
Harbour  Company,  to  which  Not  guilty  had  been  pleaded :  and  that, 
with  a  view  to  putting  an  end  to  all  disputes  between  the  plaintiffi  and 
the  said  two  Compani^,  the  covenants  following  (among  others  not 
necessary  to  be  mentioned)  had  been  by  the  deed  in  question  entered 
into :  First,  the  plaintiffs  agree,  9ofar  as  they  are  intereMted^  to  permit 
the  cylinder  or  pier  to  remain  in  its  present  situation,  on  condition  that 
the  Companies  perform  the  stipulations  on  their  parts  contained  in  the 
deed,  but  not  otherwise ;  Second,  that  the  Companies  shall,  within 
twelve  months  at  farthest,  make  certain  specified  excavations  and 
dredgings  in  the  river,  to  the  intent  and  so  as  to  form  a  narigahle 
channel  of  50  feet  wide  on  the  north  of  the  cylinder,  and  of  sufficient 
depth  for  any  vessel  having  occasion  to  navigate  the  said  river,  and 
also  shall  keep  a  navigable  channel  50  feet  wide  for  certain  distances 
on  each  side  north  and  south  of  the  cylinder ;  Third,  that  all  the  pro- 
visions of  the  first-mentioned  Act  of  Parliament,  in  relation  to  the 
Met  in  relation  to  the  bridge,  shall  apply  as  if  such  bridge  had  bees 
erected  on  the  original  parliamentary  site ;  Fourth,  that,  if  any  Teasel 
ishall  take  the  ground  in  consequence  of  any  default  by  the  Companies 
in  the  performance  of  the  stipulations  by  them  to  be  observed,  they 
shall  pay  the  plaintiffs  52.  as  liquidated  damages ;  Fifth,  that  the  Com- 
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pAiiies  shall  sse  iheir  best  endeavoors  to  ol{tfti&  aa  Act  for  Banctioning, 
eonfirmingi  and  making  binding  upon  them  the  stipalationa  of  the. deed, 
and,  at  their  ezpenae,  the  plaintiffs  shall  do  all  reasonable  acts  to  aid 
them  in  obtaining  the  said  Act ;  then,  Sixthly,  comes  the  stipulation  on 
which  the  declaration  is  founded,  that,  provided  the  said  cylinder  or  pier 
be  ^continued  and  completed  without  interruption  by  or  at  the  r^  joq 
instance  of  the  plaintifis  or  of  the  said  inhabitants,  then,  whe-  ^ 
ther  the  Act  be  obtained  or  not,  if  the  works  thereinbefore  agreed  to 
be  performed  by  the  Companies  shall  not  be  completed  within  twelve 
months,  they  or  one  of  them  will  on  demand  pay  the  plaintiffs  10002. 
ss  liquidated  damages. 

These  mto  the  provisions  of  the  deed.  The  plea  further  alleges  that 
it  was  made  before  the  passing  or  coming  into  operation  of  The  Low- 
estoft Bailway  Alteration  Act,  1847 ;  that  the  river  has  always  been 
ind  is  a  pablic  navigable  river;  that  before  and  at  the  time  of  the 
making  of  the  deed  the  cylinder  or  pier  was  a  public  and  common 
Doisance,  and  an  obstruction  to  Uie  navigation,  and  that,  at  the  time 
when  the  deed  was  made,  as  well  the  cylinder  as  the  works  mentioned 
ia  the  deed  were  not  anthorized  to  be  made  by  any  Act  of  Parliament. 

The  first  objection  made  to  the  claim  of  the  plaintiffs  is  that  it  is 
foanded  on  a  contract  to  sanction  or  establish  an  admitted  public 
Busance,  which  is  illegal ;  and  the  first  point  for  consideration  there- 
fore is,  what  in  substance  the  agreement  amounts  to.  A  pier,  it  is 
admitted  by  the  plaintifis'  demurrer,  has  been  erected  in  the  bed  of  a 
savigable  river,  obstructing  the  navigation,  and  a  common  nuisance ; 
the  declaration  shows  that  they  have,  on  account  of  this,  joined  in  pre- 
ferring an  indictment,  to  which  Not  guilty  has  been  pleaded.  In  this 
state  of  things  they  agree,  not  in  terms  to  abandon  their  indictment, 
or  suffer  a  verdict  of  Not  guilty  to  be  taken,  but  upon  terms  to  allow, 
so  far  as  they  are  interested,  the  pier  to  remain  standing,  that  is  to  say 
(hey  will  not  press  their  prosecution  for  the  nuisance,  if  with  all  practi- 
cable ^expedition,  and  at  all  events  within  twelve  months,  the  r^^oo 
Companies  shall  execute  certain  works,  the  direct  object  of  which  ^ 
obrionsly  ia  to  substitute  an  adequate  water  way  or  water  ways  for  the 
former  navigation,  and  so  reduce  the  nuisance  to  a  small  or  nominal 
smount.  These  works  the  plea  alleges  to  have  been  at  that  time  not 
suthoriaed  by  any  Act  of  Parliament ;  but  it  does  not  allege  them  to  be 
in  themselves  common  nuisances,  or  any  way  unlawful ;  and  they  can- 
not be  presumed  to  be  so.  The  pliuntiffs  further  stipulate  that  the 
defendants  shall  use  their  best  endeavours  to  procure  an  Act  of  Parlia- 
ment for  the  purpose  of  sanctioning,  confirming,  and  making  effectually 
bindmg  on  themselves  their  engagements  previously  mentioned;  a(id 
the  plaintifis  undertake  to  be  aiding  them  in  their  endeavours :  but  they 
say,  lastly,  if  the  pier  be  continued,  and  the  works  completed  without 
inteimpti^ii  from  ns,  or  those  who  concurred  with  us  in  the  prosecution, 
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then,  at  all  events,  whether* you  procure  the  Act  or  not,  you  shall  pay 
10002.  unless  the  completion  he  effected  within  twelve  months. 

Now  I  cannot  perceive  anything  immoral  or  illegal  in  this  transaction. 
A  prosecution  has  been  commenced  for  an  alleged  nuisance:  all  the 
parties,  both  those  charged  and  those  concerned,  think  that  measures 
may  be  adopted,  whereby  the  nuisance  may  be  rendered  quite  insignifi- 
cant. It  is  true  that  an  admitted  nuisance  cannot  be  rendered  lawfal 
on  any  principle  of  compensation  :  but  it  is  also  true  that  there  is  no 
obligation,  in  law  or  morals,  on  any  one  to  prosecute  or  continue  i 
prosecution,  where  the  nuisance  is,  or  is  in  course  of  being  mide, 
trifling  in  amount ;  in  such  case  the  prosecution  would  be,  or  become, 
^AQf^n  simply  vexatious ;  and,  *where  the  means  by  which  this  redIl^ 
^  tion  of  the  nuisance  is  to  be  effected  may  be  in  themselves  the 
cause  of  temporary  inconvenience  to  the  public,  while  in  hand,  there  ii 
nothing  illegal  in  securing  by  a  penalty  their  being  effected  with  des- 
patch, and  at  all  events  within  a  certain  time.  It  appears  to  me  that 
the  stipulation  for  the  payment  of  the  10002.  is  not  based  on  the  noa- 
prosecution  of  the  indictment,  but  is  confined  to  securing  the  perform- 
ance of  the  works,  which  defendants  are  to  perform  within  a  given 
time :  and  that  upon  the  true  construction  of  the  deed  the  consideration 
for  the  non-prosecution  is  the  previous  agreement  to  perform  those 
works.  In  effect  the  defendants  say :  supposing  what  we  have  now 
agreed  on  be  carried  out,  whether  with  the  sanction  of  Parliament  or 
not,  then  you  shall  pay  us  10002.  unless  you  do  your  part  within  twelre 
months ;  if  all  be  done  within  twelve  months  there  will  be  the  same 
non-prosecution,  and  yet  no  money  to  be  paid.  The  non-prosecntion 
therefore  cannot  be  a  consideration  for  the  payment ;  and  that  ia  the 
only  particular  in  the  whole  transaction  against  which  it  is  possible  to 
raise  the  objection  of  illegality.  It  is  to  be  observed  that  the  stipala- 
tion  as  to  time,  upon  which,  at  all  events,  in  point  of  form  and  grammar, 
the  penalty  is  made  to  depend,  is  not  alleged  to  be  colourable :  it  must 
therefore  be  taken  not  to  be  so,  but  the  real  ground  on  which  the  pay- 
ment rests. 

Assuming,  however,  that  the  plea  gives  no  answer  to  the  declaration 
on  the  ground  hitherto  discussed,  it  is  further  objected  that  it  shows  the 
contract  to  be  one  which  the  defendants,  by  reason  of  their  limited  cor- 
porate capacity,  were  incompetent  to  enter  into,  being  a  contract  for 
♦4.^11  *^®  payment  of  money  out  of  the  corporate  *funds  for  a  purpose 
^  other  than  that  for  which  they  were  incorporated ;  and  the  saae 
objection  is  urged  in  another  form,  that  the  payment  of  this  money  for 
another  purpose  than  that  for  which  it  was  contributed  by  the  share 
holders  is  a  fraud  on  them,  which  vitiates  the  contract  with  the  plaintifi. 
The  principle  of  a  limited  power  in  corporations  to  contract  is  fonnded 
on  the  soundest  principle,  and  established  by  several  cases;  it  maybe 
enough  to  refer  to  two  only  cited  m  the  argument,  one  in  equity)  the 
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other  at  law ;  Colman  v.  The  Eastern  Counties  Railway  Company,  10 
Bear.  1,  before  Lord  Langdale,  and  the  East  Anglian  Railways  Company 
9.  The  Eastern  Counties  Railway  Company,  11  Com.  B.  775  (E.  G.  L. 
R.  ?oL  73).  The  latter  case  was  cited  with  approval,  and  acted  upon, 
in  the  Court  of  Exchequer  Chamber  in  McOregor  v.  Dovor  %nd  Deal 
Railway,  &c.,  Company,  22  L.  J.  N.  S.  Q.  B.  69, 18  Q.  B. :  and  it  was 
there  considered  that  <<  a  railway  company  incorporated  by  Act  of  Par- 
liament is  bound  to  apply  all  the  funds  of  the  Company  for  the  purposes 
directed  and  provided  for  by  the  Act,  and  for  no  other  purpose  what- 
ever," and  that  a  contract  to  do  something  beyond  these  purposes  was 
a  eontract  to  do  an  illegal  act,  the  illegality  of  which,  appearing  by  the 
proTisions  of  a  public  Act  of  Parliament,  must  be  taken  to  be  known 
to  all  the  world. 

All  these  three  cases  however,  in  their  facts,  go  far  beyond  the 
present:  the  utmost  that  could  be  said  for  the  contracts  under  discus- 
sion in  them  respectively  was,  that,  though  collateral  to  the  purposes 
of  the  incorporating  Acts,  they  would  or  might  be  beneficial  in  their 
results  to  the  shareholders,  and  would  advance  the  traffic  and  increase 
the  profits  on  the  line,  or  that  they  were  in  themselves,  and  without 
reference  to  the  limited  capacity  *of  the  covenantors,  not  illegal  r^t^qo 
or  improper.  The  language  of  the  judgments  must  therefore  be  '- 
constraed  with  reference  to  these  circumstances.  In  the  well  considered 
judgment  of  Lord  Langdale  in  the  case  first  mentioned,(a)  there  is  an 
evident  anxiety  to  guard  against  a  literal  strictness,  which  would  be 
inconvenient  and  unreasonable.  He  says,  after  denying  the  right  t€ 
pledge  the  funds  of  one  Company  for  the  purpose  of  supporting  another, 
^Mtdoes  not,  therefore,  follow  that  they  cannot  do  the  least  thing  not 
expressly  mentioned  in  the  Act.  I  believe  they  have  the  power  to  do 
all  aach  things  as  are  necessary  and  proper  for  the  purpose  of  carrying 
OQt  the  intention  of  the  Act  of  Parliament,  and  they  have  no  power 
of  doing  anything  beyond  it ;"  and  this  language  is  entirely  consistent 
with  that  above  cited  as  used  in  the  Court  of  Exchequer  Chamber. 

Now  it  seems  to  me  that  this  language  points  to  an  undenied  distinc- 
tion between  a  difference  of  purposes  and  a  difference  of  means  and 
modes,  by  and  through  which  the  same  purpose  is  to  be  effected ;  and, 
where  in  any  particular  instance  the  lawfulness  of  a  change  is  in  ques- 
tion, it  will  be  discussed  accordingly  on  different  principles.  Where  a 
corporation  has  been  created  for  the  purpose  of  carrying  on  a  particular 
trade,  or  making  a  railway  from  one  place  to  another,  and  it  attempts 
to  substitute  another  trade,  or  to  make  its  railway  to  another  place, 
the  objection  is  to  its  entire  want  of  power  for  the  new  purpose :  its  life 
and  functions  are  the  creation  of  tho  Legislature ;  and  they  do  not 
exist  for  any  other  than  the  specified  purpose ;  for  any  other,  the  mem- 
bers are  merely  unincorporated  individuals.    In  this  case,  if  once  you 

(«)  GokBMi  9»  Saaten  ContlM  BaUwaj  Company,  10  Bear.  1,  IS. 
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^.„n-|  establish  the  substantial  ^difference  of  pnrpese,  there  is  there- 
-'  fore  no  longer  any  question  of  degree  or  eonyenienee.  Bot, 
^here  the  corporation  merely  adopts  different  means  or  modes  by  ^ 
through  which  the  original  purpose  is  to  be  effected,  the  question  will 
turn,  nof  on  the  want  of  power,  but  on  the  interests  and  conseat  or 
Otherwise  of  those  affected  by  the  change ;  and  all  considerations  of 
degree  and  convenience  will  be  material.  Suppose  it  be  found  that  s 
railway  cannot  be  carried  at  a  particular  specified  point,  exactly  on  tlie 
line  or  within  the  deviation  allowed  by  the  Act,  to  the  terminus  speci- 
fied in  it,  or  cannot  without  much  increased  expense,  or  only  with  an 
imperfect  and  dangerous  result,  but  it  may  be  through  adjoining  lands 
6f  A.  B.,  who  consents  to  sell  them  for  the  purpose,  and  the  sksre- 
holders  unanimously  agree  to  the  change.  Could  it  be  contended  tbt 
the  company  wanted  power,  or  that  it  was  illegal  fbr  them,  to  contnet 
for  the  purchase  of  the  land,  to  pay  for  it  out  of  the  corporate  fbnds, 
6r  to  pay  for  the  goods  or  labour  expended  m  making  the  way  across 
it  ?  I  am  not  aware  that  any  case  has  been  decided  in  which  suck  a  pria- 
ciple  has  been  laid  down :  and,  when  one  considers  the  immense  ezten- 
i^ion  and  increase  of  corporate  bodies  in  modern  times,  the  vast  variety 
6f  purposes  for  which  they  are  created,  the  complication  of  eireom- 
stances  under  which  they  are  to  act,  the  liability  to  error  in  the  fomt-  i 
tion  of  prospective  plans  as  to  detail,  and  the  ever  arising  improvements 
In  the  means  and  appliances  of  mechanics  and  science,  it  would  seem 
that  public  convenience  and  policy,  as  well  as  good  sense  and  justice, 
Require  that,  within  the  limits  of  a  substantial  adherence  to  pnrpoee, 
the  empowering  clauses  of  incorporating  instruments  should  be  constrned 
»it^41  ^^^S®^7  ^^^  ^liberally,  so  as  not  to  defeat  the  purpose  by  a  too 
^  narrow  restriction  of  the  means.  It  must  be  remembered  tiAt 
no  question  here  arises  on  the  clauses  giving  compulsory  powers,  ts  to 
the  construction  of  which  different  considerations  would  arise :  tbey 
are,  in  theory,  no  necessary  part  of  an  incorporating  Act ;  a  railwaj 
Act  might  be  supposed  to  pass  without  any,  incorporating  the  comptnj 
for  the  purpose  of  carrying  a  railway  from  A.  to  B.,  and  specifying 
Blackacre  as  the  land  through  which  it  was  to  pass  in  a  particular  part: 
the  qtxestion  is,  Would  the  company  cease  to  have  a  corporate  capadty*  j 
with  the  usual  incidents  of  powers  to  bind  minorities  and  to  make  valid  | 
contracts,  in  respect  to  a  passage  at  that  part  through  Whiteacre,  a  coo-  | 
venient  close  for  the  purpose,  and  neighbouring  to  Blackacre,  if  it  vere 
found  that  it  could  not  conveniently  pass  through  Blackaere.  It  seeos  i 
'to  me  this  could  not  be  maintained.  < 

If  now  we  apply  these  considerations  to  the  case  before  us,  it  seeas 
to  me  that  the  plea  is  bad  on  the  second  ground  also.    The  thing  cos-    , 
'templated  by  the  defendants  is  a  change  in  the  exact  spot  at  wbiclK    j 
they  are  to  cross  the  river.    The  spot  laid  down  in  the  pttrliaiaentary    i 
plans  it  is  •  found  to  be  impracticable,  or  very  diffiouU  to  qroas  at ;  tin    , 
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object  is  to  carry  their  line  to  the  original  terminoa,  i.  e.  to  make  the 
proposed  railway,  with  this  deviation,  which  they  have  the  means  of 
doing  withoat  recourse  to  any  compulsory  powers.  The  plea  relies 
only  on  what  appears  on  the  face  of  the  articles  of  agreement,  and  on 
the  allegations  before  stated ;  it  does  not  aver  the  dissent  of  a  single 
landholder,  or  shareholder,  nor  that  the  change  of  site  is  substantial  in 
point  of  amount,  or  practically  inconvenient  to  any  one. 

^The  objection  then  stands  simply  on  the  fact  of  a  change ;  a  r^AOR 
foot  would  support  it  as  well  as  a  mile :  any  of  these  matters  ^ 
which  the  plea  omits  to  allege  would  have  been  material  and  traversable ; 
ind  whatever  presumptions  may  be  drawn  as  to  them  must  be  drawn 
against  the  pleader.  Is  then  an  agreement  by  which  the  Company 
binds  itself  to  the  payment  of  money,  unless  they  perform  within  a 
giyen  time  a  part  of  the  works  lawfta.  in  itself,  and  necessary  to  the 
proper  carrying  out  of  this  changed  mode  of  completing  their  railway 
(the  stipulation  being  made  to  a  party  which  might  obstruct  them  in 
their  doing  it  at  all),  beyond  their  powers,  any  more  than  a  contract 
would  have  been  for  the  purchase  of  land  necessary  for  the  same  pur* 
pose  from  an  owner,  who  could  not  be  compelled,  but  was  willing,  to 
convey  it  to  them?  I  think  it  is  not.  It  will  be  observed  that  I 
introduce  such  qualifications  as  neighbourhood,  convenience,  consent, 
and  so  on ;  and  I  do  so  because,  in  all  these  cases  of  a  change  of  means 
with  a  preservation  of  the  purpose,  I  think  the  validity  of  the  pro* 
oeeding  might  depend  on  them,  as  between  the  governing  body  and  the 
Bhareholders,  or  a  minority,  in  a  Ciourt  of  equity. 

This  opinion,  if  sanctioned  by  the  Court,  would  entitle  the  plaintiffs 
to  the  general  judgment  of  the  Court.  But,  if  it  be  necessary  to  decide 
on  the  two  replications  which  follow  the  demurrer  to  the  plea,  I  think 
the  first  is  bad.  The  defendants  have  alleged  the  pier  to  be  placed  in 
a  na?igable  river,  and  to  be  a  nuisance,  and  the  works,  being  on  a  site 
not  within  the  parliamentary  plans,  to  be  unauthorized  by  any  Act  of 
Parliament.  The  plaintiffs,  admitting  all  this,  merely  reply  that  the  pier 
and  bridge  were  necessary  to  be  so  ^erected  and  placed  for  the  c-^aqa 
pnrpose  of  completing  the  works  authorised  to  be  made.  But  ^ 
this  is  too  large ;  if  this  could  be  maintained,  it  would  enable  the  Com- 
pany to  take  land,  or  do  any  act  necessary  for  their  purpose,  even 
Qnlawfbl  in  itsdf,  without  complying  with  the  provisions,  and  beyond 
the  limitations  of  their  Act. 

I  thuk  also,  that  the  last  replication  is  bad.  To  give  it  any  sense, 
it  must  be  taken  that  the  articles  of  agreement,  when  made,  were  un- 
conditionally for  the  doing  of  thines  either  unlawful,  or  beyond  the 
powers  of  the  covenantors ;  but  that  they  are  to  be  legalized  because 
they  eontemplated  the  procuring  of  an  Act  to  authorise  them,  and  that 
neh  Aet  was  procured  within  such  time  that  the  things  might  be  done 
^thin  the  time  speeified  in  the  articles.  But  the  plaintiffs  do  not  allege 
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nor  could  they,  that  the  Act  either  legalized  the  articles,  or  was  retro- 
spective as  to  the  things  to  be  done  under  them.  The  Act  itself,  there> 
fore,  has  no  operation  on  the  character  of  either,  when  made  or 
stipulated  for :  and,  if  a  party  bind  himself,  at  all  events,  to  do  an  act 
unlawful  in  itself,  it  will  not  be  the  less  unlawful  because  he  at  the  same 
time  binds  himself  to  endeavour  to  procure  an  Act  of  Parliament  bj 
which  it  shall  be  legalized. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  defendants  are 
entitled  to  judgment  upon  each  of  the  demurrers  joined  on  this  record. 

We  cannot  be  influenced  by  the  consideration  whether  the  defence  set 
up  is  becoming  or  ungracious,  being  bound  to  decide  the  case  according 
to  the  strict  rules  of  law. 

The  action  is  brought  upon  a  deed  whereby  the  defendants  eoTenanted 

*A^7i  that  they  should  forfeit  and  pay  *to  the  plaintiffs  the  sum  of 

^  10002.  on  failure  to  erect  certain  works  within  a  given  time.    The 

defendants  plead  only  one  plea,  which  is  in  excuse  of  performance,  on 

the  ground  that  the  covenant  was  illegal. 

The  following  appear  to  me  to  be  the  material  facts  alleged  by  the 
plea,  and  admitted  by  the  demurrer.  The  defendants,  being  authorised 
by  an  Act  of  Parliament  to  construct  a  railway  bridge  across  the  pab- 
lie  navigable  Yare  at  a  place  specified  by  the  Act,  attempted  to  do  My 
but  encountered  such  difficulties  from  the  want  of  a  good  foundation 
that  they  abandoned  this  attempt,  and,  without  the  authority  of  any 
Act  of  Parliament,  began  to  construct  a  bridge  across  another  part  of 
the  Yare,  by  erecting  a  pier  in  the  bed  of  the  river.  This  pier,  so 
erected,  was  a  public  nuisance,  and  an  obstruction  to  the  navigation  of 
the  said  river.  Thereupon  the  Corporation  of  Norwich,  and  some  inha- 
bitants of  Norwich,  preferred  an  indictment  against  the  authors  of  the 
nuisance,  complaining  of  it  only  as  a  public  nuisance  to  the  injury  of 
all  the  Queen's  subjects  having  occasion  to  navigate  the  river.  This 
indictment  was  found  by  a  grand  jury  of  the  county  of  Norfolk,  and, 
being  removed  by  certiorari  into  the  Court  of  Queen's  Bench,  was  de- 
pending when  the  deed  declared  upon  was  executed.  By  this  deed  the 
plaintiffs  covenanted  that  they  would  allow  the  pier  to  remain  in  the 
river  where  it  stood ;  and  the  defendants  covenanted  that  they  would, 
at  their  expense,  within  twelve  calendar  months,  execute  certain  works 
to  complete  the  bridge  of  which  the  pier  was  to  be  part,  so  as  that, 
when  the  whole  was  completed,  the  navigation  of  the  river  would  not 
be  obstructed,  and  that  the  defendants  would  use  their  best  endeavours 
*A^9l  ^^  ^^^^^Q  ^^  -^^^  ^^  Parliament  for  sanctioning  the  works  ^pro- 
-^  posed  to  be  constructed.  Then  followed  the  covenant  upon 
which  the  action  is  brought,  that,  |>rovided  the  pier  and  the  works  con- 
nected with  the  bridge  should  be  continued  and  completed,  withoat  im- 
pediment from  the  corporation  or  the  inhabitants  who  concurred  in 
pi^eferring  the  indictmenti  then,  whether  the  Act  of  Parliament  should 
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be  obtained  or  not,  if  the  works  stipulated  for  should  not  be  completed 
in  twelre  calendar  months,  the  defendants  should  forfeit  and  pay  to  the 
pkintiffs  the  sum  of  10002.,  to  be  recoverable  in  the  nature  of  liqui- 
dated damages.  The  plea  further  alleges  that  the  stipulated  works  were 
8ach  as  were  not  authorissed  by  any  Act  of  Parliament. 

I  am  of  opinion  that  the  plea  is  good,  the  action  being,  as  it  seems 
to  me,  to  recover  a  penalty  for  non-performance  of  an  illegal  covenant. 
Looking  to  the  whole  of  the  agreement  between  these  parties,  I  cannot 
oonstrae  the  effect  of  it  to  be  that  the  defendants  were  to  complete  the 
bridge  if  they  could  obtain  an  Act  of  Parliament  to  authorize  them  to 
do  80,  and,  if  not,  they  would  pay  10002.  to  the  plaintiffs  for  abstaining 
from  prosecuting  the  indictment  (supposing  that  this  construction  would 
legalise  the  agreement). 

The  covenant  of  the  defendants  to  construct  the  bridge,  and  to  com- 
plete  the  works  within  twelve  calendar  months,  is  independent  and  abso- 
lute. Instead  of  waiting  for  an  Act  of  Parliament  to  legalize  the 
coQBtraction  of  the  bridge,  they  were  to  proceed  with  it  forthwith,  or 
with  all  practicable  expedition.  Further,  the  defendants  covenanted  to 
pay  the  10002.  whether  the  Act  of  Parliament  agreed  to  be  obtained 
shall  be  obtained  or  not,  if  the  works  were  not  completed  within  the 
BtipaUted  time ;  and,  if  the  works  *  should  be  ^completed  within  r^Aoq 
the  stipulated  time,  without  any  Act  of  Parliament  being  obtain-  ^ 
ed,  the  defendants  were  to  pay  nothing  to  the  plaintiffs.  Therefore  I 
do  not  see  how  this'  can  be  construed  into  an  engagement  to  do  the 
works  only  if  an  Act  of  Parliament  could  be  obtained,  and  if  an  Act 
of  Parliament  could  not  be  obtained,  so  that  the  works  could  not  be 
done,  then  to  pay  the  plaintiffs  10002.  I  must  likewise  point  out  that 
the  10002.  was  to  he  forfeited  by  them,  and  was  to  be  recoverable  <<as 
for  and  in  the  nature  of  liquidated  damages."  Damages !  For  what  ? 
For  breach  of  their  covenant  to  construct  the  bridge  and  to  finish  the 
works  within  twelve  calendar  months. 

Then  was  this  a  legal  covenant?  If  it  had  been  performed,  the 
defendants  would  have  been  guilty  of  an  indictable  offence.  They 
would  have  continued  the  pier.  What  would  be  the  effect  of  the  other 
works  connected  with  it  we  need  not  inquire,  the  pier  itself  being  «« a 
public  and  common  nuisance,  and  an  obstruction  to  the  navigation  of 
the  said  river."  So,  if  there  was  clear  illegality  in  the  act  to  be  done 
by  the  defendants,  there  is  no  occasion  to  consider  how  far  it  was  legal 
on  the  part  of  the  plaintiffs  to  compromise  an  indictment  for  the  public 
offence  which  they  had  prosecuted.  Now  I  cannot  bring  myself  to 
doubt  that,  irrespective  of  the  covenant  contained  in  the  deed  to  endea- 
vour to  obtain  an  Act  of  Parliament,  the  covenant  to  proceed  with  the 
coDstraction  of  the  bridge  must  have  been  illegal.  Is  it  then  to  be 
presumed  that  an  Act  of  Parliament  would  be  obtained  7  But,  says  my 
brother  Maule  in  McOregor  v.  The  Dover  and  Deal  Railway,  &c.,  Com- 
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»4401  P^^^^'  ^^  ^*  ^'  ^*  ^'  '^^^  ^^  ^'  ^'>  ***  ^^^  oannot  presume  ihtt 
-*  an  Act  of  Parliament  would  be  got  to  authorize  that  which  is 

Illegal  T"  In  that  case,  the  argument  that  the  contract  questioned  wis 
^ot  malum  in  se  was  urged  in  vain :  and  I  conceive  that^  where  a  coTe- 
nant  implies  any  breach  of  the  law  of  the  land,  courts  of  justice  ha?e 
no  power  to  give  it  validity,  although  the  breach  of  the  law  may  be 
considered  a  little  one,  and  although  it  may  be  thought  that  the  fall 
performance  of  the  covenant  might  upon  the  whole  be  beaefidal  to  the 
public.  The  doctrine  of  compensation  has  not  hitherto  been  applied  in 
such  a  case  to  justify  a  public  nuisance ;  and  I  have  not  before  heard  it 
suggested  that,  without  the  authority  of  ParCament,  the  passage  of 
ships  up  and  down  a  navigable  river  could  be  obstructed  for  a  given 
period  by  works  which  might  afterwards  enable  ships  to  navigate  the 
river  with  increased  facQity.  The  consent  of  the  Lords  of  tke  Admi- 
ralty and  of  the  riparian  proprietors,  said  to  have  been  obtained,  could 
not  supersede  the  necessity  for  the  authority  of  the  Legislature. 

If  the  agreement  would  have  been  illegal  without  the  oorenuit  to 
apply  for  an  Act  of  Parliament,  I  do  not  see  how  that  covenant  purges 
the  illegality.  The  legislature  very  readily  grants  authority  to  con* 
struct  railroads  and  to  improve  navigable  rivers ;  but  that  practice  cto- 
not  dispense  with  the  necessity  for  actually  obtaining  the  authority; 
and  the  intention  to  ask  for  it  can  have  still  less  effect  where  a  deter- 
mination is  manifested  to  proceed,  even  if  it  should  be  refused. 

Assuming  now  that  the  covenant  of  the  defendant  to  continue  the 
nuisance  and  to  complete  the  works  is  illegal,  does  it  not  follow  that  the 
action  cannot  be  maintained  to  recover  the  1000/.,  the  10002.  being,  by 
*d4ll  *^^^  express  words  of  the  deed,  as  well  as  from  the  apparest 
-*  nature  of  the  transaction,  liquidated  damages  for  breach  of  the 
covenant  ?  If  an  action  had  been  brought  merely  for  breach  of  the 
covenant  to  complete  the  works,  the  illegality  of  that  covenant  woqM 
have  afforded  a  defence.  A  transgression  of  the  law  cannot  be  the 
foundation  of  an  action.  The  covenant  being  illegal,  the  covenantee 
can  as  little  maintain  an  action  for  breach  of  it  as  ho  can  file  a  bill  in 
equity  for  a  specific  performance  of  it :  and,  if  the  covenant  be  fortified 
by  a  clause  for  payment  of  a  specific  sum  of  money  in  case  of  non-pe^ 
formance,  an  action  to  recover  this  money  can  no  more  be  maintained 
than  an  action  for  unliquidated  damages  alleging  only  that  the  covensnt 
to  do  the  illegal  act  has  been  broken.  In  principle,  I  do  not  see  how 
the  present  case  is  to  be  distinguished  from  an  action  by  A.  against  B. 
to  recover  1000/.,  B.  having  covenanted  with  A.  that  within  twelie 
calendar  months  he  would  murder  C,  and  that,  on  failing  to  do  eo,  he 
Ifould  forfeit  and  pay  to  A.  1000/.  as  liquidated  damages,  the  declara- 
tion alleging  that,  although  B.  did  not  murder  C.  within  the  twelve 
calendar  months,  he  had  not  paid  A.  the  1000/. 

Another  ground  on  which  I  think  that  this  covenant  is  void,  iirespeo* 
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tire  of  h0  leading  to  the  oommiflsioB  of  an  indictable  offence^  is,  that^ 
with  the  knowledge  of  the  covenantees,  it  was  nltra  vires  of  the  directors 
to  bind  the  Company  by  such  a  covenant. 

This  Company  is  established  by  public  Act  of  Parliament  to  make 
and  maintain  a  railway  in  a  specified  line  between  certain  specified  ter* 
minL  The  directors,  who  are  to  contract  in  the  name  of  the  Company, 
tnd  to  affix  the  seal  of  the  Company  to  deeds,  have  certain  *du-  r^^AAo 
ties  cast  upon  them,  and  certain  limited  powers  vested  in  them,  '- 
for  the  performance  of  these  duties.  They  have  certain  powers  uncon- 
nected with  locality :  but  they  have  other  powers  which  may  be  denomi- 
nsted  territorial;  and  these  can  only  be  exercised  within  the  area  speci- 
fied by  the  Act  of  Parliament  creating  the  Company.  They  cannot 
hwfuDy  extend  the  railway  beyond  the  prescribed  limits,  or  alter  (except 
according  to  a  restricted  power  of  deviation)  the  line  in  which  it  is  to  be 
cooBtmcted. 

This  Company  had  power  to  erect  a  bridge  across  the  river  Yare  at  a 
particular  place  fixed  by  the  Act  of  Parliament ;  but  they  had  no  power 
to  erect  a  bridge  at  another  place,  beyond  the  specified  limits,  across  the 
mer  Tare,  more  than  across  the  river  Tyne.  These  limits  were  well 
known  to  The  Mayor,  Aldermen,  and  Citizens  of  Norwich ;  and  the  deed 
itself,  upon  the  face  of  it,  clearly  shows  that  the  place  where  the  pier 
had  been  erected  in  the  Yare,  obstructing  the  navigation  of  the  river, 
▼as  beyond  these  limits.  They  nevertheless  covenant  that,  beyond  these 
limits,  they  will,  without  the  authority  of  Parliament,  construct  a  bridge 
orer  a  public  navigable  river  within  a  given  period,  and  that,  if  they  do 
not,  they  will  pay  to  strangers  the  sum  of  lOOOZ.  I  do  not  thmk  that 
the  case  of  purchasing  a  piece  of  land  for  the  enlargement  of  a  terminus, 
or  any  agreement  for  furthering  the  legitimate  objects  of  the  Company, 
which  may  lawfully  be  carried  into  effect  without  the  special  authority 
of  Parliament,  will  afford  any  analogy  for  the  decision  of  this  case, 
where  the  covenant  cannot  lawfully  be  performed  without  the  special 
anthority  of  Parliament.  No  consideration  for  this  payment  appears ; 
and  if  Uie  sum  had  been  100,000Z.  it  would  not  have  been,  on  the  face 
of  the  deed,  more  ^objectionable.  But  such  a  payment  seems  r^Ain 
contrary  to  the  principle  that  the  powers  of  railway  directors  are  ^ 
limited  to  the  purposes  for  which  the  Company  was  established,  and  that 
the  funds  of  the  Company  must  be  used  only  for  these  purposes. 

Although  the  agreement  be  under  seal,  we  may  examine  to  see  whe- 
ther there  was  any,  and  what,  consideration  for  the  contract  to  pay 
money,  when  we  are  to  determine  whether  the  contract  was  or  was  not 
ultra  vires.  The  mere  circumstance  of  a  covenant  by  directors  in  the 
name  of  the  Company  being  ultra  vires,  as  between  them  and  the  share- 
holders, does  not  necessarily  disentitle  the  covenantee  to  sue  upon  it. 
For  example,  if  the  directors  of  a  railway  company  were  to  enter  into 
a  contract  under  the  seal  of  the  Company  for  the  purchase  of  a  large 
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quantity  of  iron  rails  and  to  pay  for  them  at  a  fixed  price,  as  the  yendor 
had  reasonable  ground  for  supposing  that  the  rails  were  wanted  for  the 
purpose  of  the  railroad,  it  would  be  no  defence  to  an  action  for  the  price, 
or  for  not  accepting  them,  that  the  rails  were  illegally  purchased  on 
speculation,  to  be  resold  by  the  directors  for  their  own  profit.  But  sup- 
pose that  the  directors  of  a  railway  Company  should  purchase  a  thousand 
gross  of  green  spectacles,  as  a  speculation,  and  should  put  the  seal  of 
the  Company  to  a  deed  covenanting  to  pay  for  these  goods,  here  woold 
be  a  clear  excess  of  authority  on  the  part  of  the  directors ;  this  excess 
of  authority  would  necessarily  be  known  to  the  covenantee;  and,  he 
being  in  pari  delicto,  I  conceive  that  the  maxim  would  apply  potior  est 
conditio  possidentis.  This  would  be  an  illegal  contract  to  misapply  the 
funds  of  the  Company ;  and  the  illegality  might  be  set  up  as  a  defence. 
So,  if,  without  any  consideration  ^whatever,  the  directors  of  a 
railway  Company  were  to  put  the  Company's  seal  to  a  deed  cove- 
nanting to  pay  a  mere  stranger  lOOOZ.,  this  would  be  ultra  vires,  to  the 
knowledge  of  the  covenantee,  and  he  could  not  maintain  an  action  to 
recover  the  lOOOZ.  from  the  funds  of  the  Company  in  fraud  of  the  share- 
holders. When  the  excess  of  authority,  with  the  knowledge  of  both 
parties,  is  shown  by  plea,  this  joint  violation  of  the  law,  I  apprehend, 
is  a  bar  to  the  action. 

It  has  been  contended,  I  am  aware,  that  the  deeds  of  such  companies 
are  to  be  treated  like  the  deeds  of  individuals  or  of  common  partnerships. 
But  there  seems  to  be  an  essential  distinction  between  them.  The  indi- 
vidual may  do  what  he  likes  with  his  own ;  and  he  may  bind  himself  by 
a  deed  disposing  of  his  property,  however  capriciously,  and  without  any 
consideration,  so  that  no  fraud  has  been  practised  upon  him.  In  such 
a  case,  want  of  consideration  is  immaterial;  no  one  is  injured;  and 
there  is  no  illegality  to  be  pleaded.  ^^To  look  upon  a  railway  company," 
says  Lord  Langdale,  in  Colman  v.  Eastern  Counties  Railway  Company, 
10  Beav.  1,  14,  ^^in  the  light  of  a  common  partnership,  and  as  subject 
to  no  greater  vigilance  than  common  partnerships  are,  would,  I  think, 
be  greatly  to  mistake  the  functions  which  they  perform,  and  the  powers 
which  they  exercise  of  interference,  not  only  with  the  public,  but  with  the 
private  rights  of  all  individuals  in  this  realm.  We  are  to  look  to  these 
powers  as  given  to  them,  in  consideration  of  a  benefit  which,  notwith* 
standing  all  other  sacrifices,  it  is  to  be  presumed  and  hoped,  on  the 
whole,  will  be  obtained  by  the  public;"  ^^and  I  am  clearly  of  opinion, 
*44^1  ^^^^  ^^^  ^powers  which  are  given  by  an  Act  of  Parliament  like 
■^  that  now  in  question,  extend  no  farther  than  is  expressly  stated 
in  the  Act,  or  is  necessarily  and  properly  required  for  carrying  into  effect 
the  undertaking  and  works  which  the  Act  has  expressly  sanctioned." 
The  same  learned  Judge,  in  answer  to  an  argument  that  the  directors 
may  apply  the  funds  of  the  Company  as  they  please,  so  that  their  object 
is  to  increase  the  traffic  upon  the  railway,  and  thereby  to  increase  the 
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profits  of  the  shareholders,  exclaims,  ^'surely  that  has  nowhere  been 
stated;  there  is  no  anthoritj  for  saying  anything  of  that  kind. "(a) 
^Unless  acts  so  done  can  be  proved  to  be  in  conformity  with  the  powers 
gtTen  by  the  statutes  nnder  which  those  Acts  are  done,  they  furnish  no 
authority  whatever." 

The  equity  reports  abound  with  cases  in  which  injunctions  have  been 
granted  against  the  application  of  the  funds  of  such  companies  to  pur- 
poses not  authorized  by  the  Acts  of  Parliament  creating  them,  although 
professedly  for  the  benefit  of  the  shareholders :  and  I  apprehend  that  a 
contract,  against  the  performance  of  which  an  injunction  would  be 
granted  in  equity,  must  be  considered  illegal  and  void  at  law,  on  proof 
that,  to  the  knowledge  of  both  parties,  it  is  beyond  the  power  of  the 
directors,  and  leads  to  a  misapplication  of  the  funds  of  the  Company. 
On  this  principle  proceeded  the  solemn  decision  of  the  Court  of  Com- 
mon Pleas  in  The  East  Anglian  Railways  Company  v.  The  Eastern 
Coonties  Railway  Company,  11  Com.  B.  775  (E.  C.  L.  R.  vol.  78), 
where  a  railway  company  having,  by  a  deed  under  their  seal,  covenanted 
with  another  ^railway  company  to  take  a  lease  of  their  railway,  ^4.44/) 
and  to  pay  the  expenses  incurred  by  them  in  soliciting  certain  ^ 
bills  in  Parliament,  which  were  then  pending,  whether  these  bills  should 
pass  into  law  or  not,  and  the  bills  not  having  been  obtained,  the  cove- 
nantees sought  to  recover  the  amount  of  these  costs.  It  was  decided 
that  the  covenantors  had  a  limited  authority,  and  were  a  corporation 
only  for  making  and  miyntaining  the  railway  sanctioned  by  their  Act, 
and  that  the  funds  of  the  Company  could  only  be  applied  to  these  pur- 
poses ;  so  that,  as  the  contract  sued  upon  was  not  justified  by  the  Act 
of  Parliament,  it  was  consequently  void,  and  could  not  be  made  the 
fonndstion  of  an  action. 

The  same  principle  was  fully  approved  of  and  was  acted  upon  in  Mc- 
Gregor V.  Dover  and  Deal  Railway,  &c..  Company,  22  L.  J.  Q.  B.  69, 
18  Q.  B.y  by  the  Court  of  Exchequer  Chamber,  a  Court  of  error  whose 
judgments  are  binding  upon  us.  Out  of  respect  to  the  learned  Judges 
who  concarred  in  that  decision,  I  hope  its  authority  is  not  to  be  im- 
peached on  the  ground  that,  after  hearing  counsel  on  both  sides,  and 
taking  a  fortnight  to  consider,  they  delivered  their  judgment  without 
thinking  it  necessary  to  hear  a  reply  from  the  counsel  for  the  plaintiff 
in  error,  in  whose  favour  they  decided. 

I  am  not  aware  that  the  authority  of  this  class  of  cases  has  been 
questioned,  although  Lord  St.  Leonards  has  very  naturally  expressed 
regret  that  covenants  entered  into  deliberately,  and  with  fair  intentions 
on  both  sides,  should  be  resisted  on  the  ground  of  ultra  vires,  a  senti- 
inent  in  which  we  should  all  concur. 

(a)  Thii  eitelimi  It  from  ih«  Jadgment  m  reported  in  IS  L.  J.  N.  8.  Ohaneeij,  7S.  The  pM« 
f^  ^  tiie  JvdgiMttI  M  reported  ia  10.  Bear.  p.  16^  ia  to  the  aaae  effMt^  Vat  aol  In  the  aeme 
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*JU71  '^^^  ^^^^  learned  Judge  (I  think  most  properly,  *beeaoM 
^  entirely  in  harmony  with  these  eases)  decreed,  in  Hawkes  v.  The 
Eastern  Counties  Railway  Company,  1  De  Gex,  Macn.  k  6.  73T,  a 
specific  performance  of  an  agreement  between  a  railway  company  and  a 
landowner  to  purchase  a  house  and  six  acres  of  land,  the  directors  of 
the  Company  having  ample  power  to  enter  into  that  agreement.  In 
that  yery  case,  Grage  v.  Newmarket  Railway  Company,  21  L.  J.  K.  S. 
Q.  B.  898, 18  Q.  B.  457,  being  cited,  in  which  this  Court  had  laid  down 
the  same  doctrine,  his  Lordship  does  not  appear  to  me  to  have  dissented 
to  anything  laid  down  in  delivering  the  judgment  of  the  Court  after 
time  taken  to  consider. 

In  South  Yorkshire  Railway  and  River  Dun  Company  v.  Great 
Northern  Railway  Company,  9  Exch.  55,  84t  (I  believe  the  most 
recent  case  upon  the  subject),  my  brother  Parke,  after  observing  that 
individuals  and  corporations  which  are  the  creations  of  law  are  bonnd 
by  their  contracts  as  much  as  all  the  members  of  a  partnership  would 
be  by  a  contract  in  which  all  concurred,  goes  on  to  say :  <«  But  where 
a  corporation  is  created  by  Act  of  Parliament  for  particular  pnrpoaes, 
with  special  powers,  then  indeed  another  question  arises,  their  deed, 
though  under  their  corporate  seal,  and  that  regularly  affixed,  does  not 
bind  them,  if  it  appear  by  the  express  provisions  of  the  statute  creatiog 
the  corporation,  or  by  necessary  or  reasonable  inference  from  its  enact- 
ments, that  the  deed  was  ultra  vires — that  is,  that  the  Le^slatnre  meant 
that  such  a  deed  should  not  be  made.*^  ^  The  .question  then  appears  te 
me  to  be  simply  this,  whether  it  can  be  reasonably  made  out  from  the 
statute  that  this  covenant  is  ultra  vires,  or,  in  other  words,  forbidden 
to  be  entered  into  by  either  t^e  plaintiffs  or  defendants." 
*±±fn  *^^  ^^^  present  case  the  Legislature  authorized  the  ere^oa 
-^  of  a  railway  bridge  across  the  navigable  river  Yare  at  a  parti- 
cular place ;  and  the  erection  of  it  would  have  been  lawful,  although 
thereby  the  navigation  of  the  river  might  for  a  time  have  been  ob- 
structed ;  but  the  erection  of  such  a  bridge  across  that  river  at  any 
other  place  remained  unauthorized  and  forbidden  as  before  any  ndlwaj 
Act  had  been  passed.  The  erection  of  the  bridge  was  connected  witk 
the  railway  and  might  very  probably  be  beneficial  to  the  railway;  bat 
it  was  not  authorized  by  the  Legislature  more  than  a  branch  line  not 
mentioned  in  the  Act.  That  branch  line  as  a  feeder  might  be  veij 
advantageous  to  the  Company ;  yet  the  directors  would  have  exceeded 
their  authority  had  they  entered  into  a  covenant  to  make  it,  with  a 
penalty  to  be  recovered  by  way  of  liquidated  damages  for  breach  of 
the  covenant.  As  of  a  covenant  to  maJce  the  unauthorized  brandi  lin^ 
BO  of  a  covenant  to  erect  the  unauthorised  bridge.  Where  a  new  work 
which  requires  the  authority  of  Parliament  would  be  advantageous  to 
a  railway  company,  the  proper  comrse  is  to  apply  to  Parliament  f«r 
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bew  powers,  instead  of  exceeding  the  powers  which  Parliament  has 
eoDferred. 

For  these  reasons,  I  think  that  on  the  demnrrer  to  the  plea  judgment 
ought  to  be  given  for  the  defendants.  I  need  not  remark  that,  in  con- 
sidering the  contract  in  relation  to  the  raliditj  of  the  plea,  we  most 
have  regard  only  to  the  state  of  things  which  existed  when  the  articles 
were  executed  on  the  25th  day  of  March,  1847. 

If  the  plea  be  ralid,  we  most  next  see  whether  either  of  the  replica- 
tions be  a  safficient  answer  to  it.  The  first  seems  to  me  to  be  manifestly 
insufficient ;  for  it  merely  alleges  that  the  works  mentioned  in  the  plea 
were  works  necessary  to  be  so  erected  and  placed  and  *to  be  r^i^q 
executed  and  completed  for  the  purpose  of  making  and  construct-  ^ 
ing  the  railway  authoriaEed  to  be  made  by  the  Act  of  Parliament.  It 
does  not  aver  or  show  that  the  pier  or  the  new  works  were  authorized 
by  the  Act  of  Parliament,  or  traverse  the  allegation  that  they  were  not 
authorized  by  any  Act  of  Parliament*  It  may  well  be  that  the  railway 
could  not  be  completed  without  the  new  bridge ;  but  this  bridge  was 
clesrij  oat  of  the  parliamentary  line  of  railway,  and  not  authorized  by 
the  Act. 

The  second  replication  relies  entirely  on  the  14th  section  of  the  local 
Act,  10  k  11  Yict.  c.  xcviii. :  but  this  has  no  retrospective  operation 
to  legalize  the  nuisance  for  which  the  indictment  was  preferred,  or  to 
confirm  the  articles  of  agreement :  and,  if  it  prospectively  authorizes 
the  new  works  which  were  in  contemplation,  it  in  no  way  gives  any 
Talidity  to  the  covenant  sued  upon,  by  which,  if  those  works  should  not 
be  completed  within  a  specified  time,  the  sum  of  10002.  of  the  moneys 
of  the  Norfolk  Railway  Company  was  to  be  paid  to  the  Mayor,  Alder- 
men, and  Citiaens  of  the  City  of  Norwich. 

I  am  therefore  of  opinion  that  upon  the  whole  record  there  ought  to 
be  judgment  for  the  defendants. 

Afterwards  Sir  F.  Kelly j  for  the  defendants,  applied  that  a  judgment 
might  be  entered,  so  that  the  case  might  be  taken  into  error. 

Per  Curiam. — The  junior  Judge  in  such  circumstances  withdraws  his 
opinion.  There  will  therefore  in  this  case  be  judgment  for  the  defend- 
ants. Judgment  for  the  defendants. 

The  general  principle  is  well  settled  for  tho  loan  of  money,  as  well  as  the 

in  the  United  States  that  a  corporation  security  taken  on  the  loan  is  void  if 

has  no  power  not  given  either  expressly  the  power  to  loan  money  bo  not  ex- 

or  hy  implication  in  its   charter  for  pressly  given  or  necessarily  incident  to 

which  it  will  be  enough  to  refer  to  Dart-  the  powers  given  by  the  charter :  Beach 

mouth  College  v.  Woodward,  4  Wheat,  v.  Fulton,  8  Wendell,  573. 
636 ;  Goiiler  v.  Corporation  of  George-       A  corporation,  however,  may  make 

town,  6  Wheat.  597 )  Beaty  v.  Knowler,  a  promissory  note  in  the  course  of  its 

4  Peteis,  152.  legitimate  business,  though  not  specially 

A  oontzact  made  with  a  corporation  authorized  so  to  do  by  its  act  of  incor- 
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poration :  Moss  v.  Oakley,  2  Hill,  265;  to  the  subjects  within  its  powen,  il- 
Kelley  v.  The  Mayor,  &c.,  4  Hill,  263;  though  it  should  exceed  its  powen,  is 
Attorney-General  v.  Life  and  Fire  Ins.  not  Toid,  though  it  might  be  a  gronnd 
Co.,  9  Paige,  470.  Corporations  created  for  the  resumption  by  the  state  of  the 
for  limited  and  specific  purposes,  by  the  franchise  :  Haynes  v.  GovingtoD,  13 
nature  of  which  their  common  law  pow-  Smedes  &  Marshall,  408.  A  oontrart 
ers  are  restricted,  may  make  all  con-  with  a  corporation  may  be  binding  oq 
tracts  necessary  and  usual  in  the  course  the  parties,  though  it  may  be  an  abuse 
of  the  business  they  transact,  as  means  of  the  corporate  powers  for  which  the 
to  effect  their  objects ;  and  within  these  corporation  may  be  answerable  to  the 
limits,  unless  specially  prohibited  by  government  which  created  it :  The 
law  or  the  proyisions  of  their  charters.  Bank  v.  Hammond,  1  Richardson,  281. 
may  deal  precisely  as  an  individual  When  a  series  of  contracts  have  been 
might,  who  sought  to  accomplish  the  openly  made  by  the  ofllcers  of  a  ooqio- 
same  ends  :  Barry  «.  Merchants'  Ex-  ration  within  the  knowledge  of  the  ror- 
change  Co.,  1  Sandford  Ch.  Rep.  280.  porators  who  have  acquiesced  in  and 
A  manufacturing  corporation  may  bor-  obtained  benefit  from  them,  the  contnds 
row  money  to  carry  on  its  operations:  are  binding  on  the  corporation,  althongh 
Burr  V,  M'Donald,  3  Orattan,  215.  So  xu>t  expressly  authorized  by  its  charter : 
a  corporation  created  to  construct  a  AlleghenyCityr.M'Clurkan,14Pcnna. 
load,  has  the  power  to  borrow  money,  State  Rep.  81.  "  One  rule  of  law  is 
as  one  of  the  implied  means  necessary  often  met  and  counterchecked  by  ano- 
and  proper  to  carry  into  effect  its  speci-  ^^^^  of  equal  force,  so  that  although 
fied  powere ;  and  thb  is  so,  though  the  the  corporatora  are  in  general  protected 
charter  directs  that  the  funds  shall  be  ^rom  unauthorized  acts  of  their  agate, 
raised  by  subscription :  Union  Bank  v»  y^t  at  the  same  time  a  rule  of  equl 
Jacobs,  6  Humphreys,  515.  An  ex-  force  requires  that  they  should  not  de- 
press power  to  do  a  particular  act,  au-  ceive  the  public  or  lead  them  to  trost 
thorizes  an  act  to  enforce  that  power,  &nd  confide  in  unauthorized  acts  of 
although  not  expressly  granted:  City  their  agents.  If  they  receive  the  aTub 
of  St.  Louis  t;.  Russell,  9  Missouri,  507.  ^^  "^^^  of  those  acts,  it  is  implidt 
It  is  a  general  fundamental  principle  evidence  that  they  consented  and  autho- 
that  when  a  right  is  given  all  powera  ™^  them.  I  speak  now  upon  the 
necessary  to  the  exercise  and  enjoyment  hasis  of  such  contracts  not  being  ^ 
of  the  right  are  also  given :  Leavitt  v.  hibited  by  statute  :"  Per  Coulter,  J., 
Blatchford,  6  Barbour  Sup.  Ct.  79.  ^^^'  84.  But  see  Abbott  r.  Steam 
An  act  of  a  corporation  entirely  foreign  Packet  Co.,  1  Maryland  Ch.  Dedsioia, 
to  the  purposes  of  its  institution  is  void  ^^* 
from  want  of  power;  but  an  act  rehting 
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♦TIMOTHT  ROBERTS  and  JANE  his  Wife  v.  WILLIAM  ^^  .^^ 
PHILLIPS  and  THOMAS  PHILLIPS.  •-  ***" 

A  tsftator,  bafore  1838,  made  hit  will  dtrbing  loodi.  The  wUl  wu  written  on  three  lidea  of  a 
•beet  of  paper;  on  thelaet  was  an  atteetiog  elaoie  subseribed  by  two  witnessei,  and  the  signa- 
tore  of  the  teetator;  on  the  second  page  was  written  the  name  of  a  fourth  person,  W.  B. ;  there 
vu  nothing  on  the  faee  of  the  will  to  indieate  in  what  eapaeity  W.  B.  signed  the  will. 

On  tbe  trial  of  an  ejectment  by  the  devisees  nnder  this  will,  against  the  heir  at  law,  parol  ot!- 
denee  of  the  ezeentlon  of  the  instrument  was  given,  and  the  Jury  found  that  W.  B.  '*  signed  at 
t!i«  lame  time  as  the  others,  as  an  attesting  witness,  and  that  the  others  signed  at  the  same 
time  with  him)"  and  that  <*all  three  attested  the  will  as  attesUng  witnesses." 

On  leare  reserved  to  enter  a  verdict  on  this  finding  for  the  plaintiiFs, 

Hrid:  that  the  will  was  dnly  attested  so  as  to  pass  real  estate,  under  the  Statute  of  Frauds. 

Verdiet  entered  for  plaintiffs. 

Ejectment  to  recover  freehold  lands. 

On  the  trial,  before  Alderaon,  B.,  at  the  last  Summer  Assizes  for 
Gloucester,  it  appeared  that  plaintiffs  claimed  as  devisees  of  William 
Turner,  defendants  as  his  heirs  at  law ;  and  the  only  question  was  whe- 
ther a  will  executed  by  William  Turner  in  1828  was  <<  attested  and 
Bobscribed  in  the  presence  of  the  said  devisor  by  three  or  four  credible 
witnesses"  within  the  meaning  of  the  Statute  of  Frauds,  29  C.  2,  c. 
3,  B.  5. 

The  instrument  itself  was  written  on  three  sides  of  a  sheet  of  paper. 
At  the  end  of  the  will,  about  half  way  down  the  third  sheet,  was  an 
attesting  clause,  by  the  side  of  which  was  the  testator^s  mark,  and 
below  which  attesting  clause  were  the  name  of  Edward  Thomas  Bliss 
and  the  mark  of  Benjamin  Stephens.  Below  the  nMurk  of  Stephens 
was  a  flourish  filling  up  part  of  the  vacant  space.  The  second  page  of 
the  will,  when  the  instrument  was  open,  would  be  seen  at  the  same 
time  with  that  to  which  the  testator's  mark  was  attached.  It  ended 
with  a  description  of  some  specific  bequests,  ^whieh  had  been  r-i^Af^n 
written  in  double  columns ;  the  end  of  the  second  column  did  not  ^ 
reach  the  bottom  of  the  page ;  and  in  this  vacant  space  the  name  of 
William  Bevan  now  appeared.(a) 

William  Bevan  was  the  only  one  of  the  three  witnesses  alive  at  the 
time  of  the  trial.  He  was  called  as  a  witness,  as  were  several  other 
witnesses  who  saw  the  will  executed,  though  they  did  not  attest  it.  The 
manner  in  which  the  learned  Judge  left  the  case  to  the  jury,  and  their 
finding,  sufficiently  appear  in  the  judgment  of  the  Court. 

WhaUleyy  for  the  plaintiff,  obtained,  in  last  Michaelmas  Term,  a  rule 
^isi,  pursuant  to  leave  reserved,  to  enter  a  verdict  for  the  plaintiff.  In 
the  same  term,  Keating  and  Botvdestvell  showed  cause,  and  Whateley 
and  PMpBon  were  heard  in  support  of  the  rule.(i) 

Cur.  adv.  tmlt. 

(a)  See  note  at  the  end  of  this  ease,  post,  p.  459. 

(i)  On  Norenber  Slst  and  22d,  1854,  before  Lord  Campbell,  C.  J^  Wlghtman  and  Erie,  Ji. 

VOL.  IV. — S7  2  B 
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Lord  Campbell,  C.  J.,  in  this  term  (January  80th),  delivered  judg- 
ment. 

The  plaintiffs  claim  the  house  and  garden,  the  subject  of  this  eject- 
ment, under  the  will  of  William  Turner,  made  on  the  25th  day  of  De- 
cember, 1828 :  and  the  only  question  is,  whether  this  will  was  dolj 
attested  and  subscribed  by  three  witnesses.  No  objection  is  taken  with 
respect  to  two  of  the  witnesses,  Edward  Thomas  Bliss  and  BeDJtmin 
Stephens ;  but  a  very  serious  diflSculty  arises  with  respect  to  the  third 
witness,  William  Sevan.  By  satisfactory  evidence  adduced  at  the  trial 
*J.^91  ^^  ^^  proved  that,  when  the  testator  was  about  to  execute  *tbe 
-'  will,  he  sent  for  William  Bevan  to  be  present  as  a  witness  to 
attest  it ;  that  William  Bevan,  when  he  came,  was  asked  by  the  testator 
to  attest  it ;  that,  along  with  the  other  two  witnesses,  he  saw  the  tesu- 
tor  sign  it,  and  publish  it  as  his  will ;  that  all  the  three  witnesses  then 
signed  the  will  in  the  manner  shown  by  the  fac  simile  of  the  will  pro- 
duced  to  us  ;{a)  that  William  Bevan  was  asked  to  sign  his  name  where 
his  name  appears ;  and  that  he  did  so  at  the  same  table  with  the  other 
two  witnesses ;  although  in  what  order  they  signed  was  not  exsctl; 
recollected.  The  learned  Judge  desired  the  jury  to  find  «( whether 
William  Bevan,  on  the  day  in  question,  saw  the  execution  of  the  will 
by  the  testator  and  by  the  other  two  subscribing  witnesses,  and  whe- 
ther he  wrote  William  Bevan,  where  he  did,  because  he  was  asked  to 
be  a  witness  to  the  will  by  the  testator."  The  jury  found  their  verdict 
in  these  words :  <«  We  think  that  William  Bevan  signed  at  the  sane 
time  as  the  others,  as  an  attesting  witness,  and  that  the  others  &igned 
at  the  same  time  with  him.  We  find  that  all  three  attested  the  will  as 
attesting  witnesses." 

The  learned  Judge  directed  the  verdict  to  be  entered  for  the  defend- 
ants, who  claim  under  the  heir  at  law,  reserving  leave  to  move  to  enter 
a  verdict  for  the  plaintiffs. 

The  first  objection  taken  to  the  attestation  of  William  Bevan  was  that 
nothing  appears  on  the  face  of  the  will  to  designate  him  as  a  witness. 
But  we  think  that  this  objection  cannot  be  supported,  if  the  will  can  be 
considered  as  iubicribed  by  him  within  the  meaning  of  the  5th  section 
*4^S1  ^^  ^^  Statute  of  Frauds.  It  never  has  been  *held  that  a  testi- 
-*  monium  clause  is  necessary  under  this  statute,  or  that  the  wit- 
nesses should  be  described  as  witnesses  on  the  face  of  the  will.  Nothinj 
more  is  required  than  that  the  will  should  be  attested  by  the  witnesses: 
i.  e.  that  they  should  be  present  as  witnesses  and  see  it  signed  bj  the 
testator,  and  that  it  should  be  subscribed  by  the  witnesses  in  the  presence 
of  the  testator;  i.  e.  that  they  should  subscribe  their  names  upon  the 
will  in  his  presence.  Even  where  a  will  is  to  be  executed  and  attested 
under  a  power  in  similar  terms,  the  House  of  Lords,  in  Burdett  v.  Poe 

(a)  See  note  at  the  end  of  the  omo,  poet,  p.  459. 
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dem.  8p3flbiiry,(a)  expressed  a  clear  opinion  that,  if  in  point  of  fact  the 
vill  was  executed  in  the  presence  of  witnesses  as  the  power  required, 
and  the  witnesses  were  proved  simply  to  have  subscribed  their  names 
on  the  will,  the  will  would  be  valid. 

A  mach  more  serious  objection  was  then  relied  upon,  that,  from  the 
place  in  which  William  Bevan's  name  appears,  the  will  cannot  be  con- 
sidered $ui$mbed  by  him  within  the  meaning  of  the  statute. 

It  is  a  most  remarkable  circumstance  that  no  case  is  to  be  found  in 
the  books  with  regard  to  the  part  of  the  paper  where  the  attesting  wit- 
oessefl  to  the  will  ought  to  sign  their  names.  The  only  vestige  of  autho- 
rilj  relied  upon  is  the  reasoning  of  the  Court  in  the  case  of  Lemayne  t;. 
Stanley,  8  Lev.  1.  There,  a  testator,  who  himself  wrote  his  will,  began 
it  thus:  <«I,  John  Stanley,  fcc";  and,  according  to  the  report,  it  was 
held  "to  be  a  good  will ;  for  *being  written  by  himself,  and  his  r^AKA 
name  in  the  will,  it  is  a  sufficient  signing  within  the  statute,  ^ 
which  does  not  appoint  where  the  will  shall  be  signed,  in  the  top,  bottom, 
or  margin,  and  therefore  a  signing  in  any  part  is  sufficient."  But 
neither  does  the  statute  appoint  where  the  will  shall  be  subscribed  by 
the  attesting  witnesses ;  and  therefore  a  subscribing  in  any  part  may 
be  Bofficient.  None  of  the  Judges  in  that  case  intimate  an  opinion  that 
the  same  sense  may  not  be  given  to  the  word  9tib»eribe  as  to  the  word 
iign;  and  it  is  difficult  to  conceive  any  reason  that  should  have  induced 
the  Legislature  to  require  the  signature  of  the  witnesses  to  be  at  the 
bottom  of  the  will  while  permitting  the  signature  of  the  testator  to  be 
it  the  top  of  it.  The  case  cited  from  2  Ilobertson(6)  is  entitled  to  no 
weight,  as  there  an  intention  evidently  existed  that  both  Will  and  codi- 
cil should  be  separately  signed  and  attested. 

Unassisted  by  authority,  we  are  therefore  called  upon  to  put  a  con- 
stroction  for  the  first  time  on  the  words  of  the  statute ;  and  the  ques- 
tion is  one  of  the  utmost  importance,  the  new  Wills  Act,  7  W.  4  &  1 
Viet.  c.  26,  s.  9,  enacting  that  the  signature  of  the  testator  'Shall  be 
made  or  acknowledged  by  him  (« in  the  presence  of  two  or  more  wit- 
nesses present  at  the  same  time,  and  such  witnesses  shall  attest  and 
shall  iuiieribe  the  will  in  the  presence  of  the  testator,"  without  any 
further  direction  as  to  the  place  where  the  witnesses  shall  sign  their 
names,  although  minute  directions  are  given  as  to  the  locality  of  the 
signature  of  the  testator  by  this  Act,  and  by  the  amending  Act,  15 
*  16  Yict.  c.  24. 

*0n  the  part  of  the  defendants  it  is  powerfully  urged  that  the  r^jr e 
primary  meaning  of  the  word  << subscribed"  is  written  under;  '- 
that  it  must  here  mean  written  under  the  concluding  words  of  the  willj 
and  the  signature  of  the  testator ;  that  this  meaning  is  emphatically  to 

(a)  6 IL  *  O.  8S6  (B.  C.  L.  B.  toL  46);  8.  0. 10  CL  A  F.  840;  nTmriiif  th«  Jadgmrat  of 
SxdLCh.Sn  Doe  don.  SpUtVory  •.  B«idett»  9  A.  A  B.  930  (B.  C.  L.R.ToL8e);  which  had 
mmcd  the  jadgment  of  K.  B.  in  Doe  dem.  Spilabwy  o.  Bnrdot^  4  A.  A  B.  1  (B.  C.  L.  R.  yoL  81) 

W  la  the  goods  of  T^lor,  %  Bob.  411. 
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be  given  to  the  word  «<  subscribed"  in  this  section  of  the  Ststote  of 
Frauds,  from  the  words  which  require  only  signing  by  the  testator; 
and  that  the  signature  of  the  names  of  the  witnesses  ought  to  be  so 
afiSxed  to  the  instrument  as  effectually  to  prevent  any  spurious  additioo 
to  it  after  it  has  been  executed.  But  we  are  bound  to  consider  whether 
the  Legislature  did  here  use  the  word  exclusively  in  its  primary  and 
strict  sense,  and  whether  this  construction  would  not  in  many  cases 
defeat  the  real  object  of  the  enactment,  by  nullifying  wills  which  the 
Legislature  intended  to  be  valid.  ji 

The  first  meaning  given  by  Dr.  Johnson  for  «  subscribe"  is  « to  give 
consent  to,  by  underwriting  the  name:"  but  the  second  is  much  more  : 
extensive :  «<  to  attest  by  writing  the  name,"  an  example  being  given 
from  Whitgift,  « their  particular  testimony  ought  to  be  better  credited,  . 
than  some  other  subscribed  with  an  hundred  hands,"  where  it  is  quite  , 
clear  that  the  locality  of  the  signature  is  wholly  disregarded.    Again,  j 
Richardson,  a  high  authority  upon  such  matters,  among  other  meanings  | 
of  << subscribe,"  gives  <«to  sign  it  (in  witness  or  attestation);  to  assent  ; 
or  consent ;  to  witness  or  attest."    He  gives,  as  examples :  from  Sam- 
son Agonistes — 

'<Tet  Hope  would  fain  labiorib*,  and  tempts  belief;"  ! 

and  from  Smith's  Wealth  of  Nations — <<  In  1698,  a  proposal  was  made  .j 

utAf^cn  ^0  Parliament  of  advancing  two  '''millions  to  government  at  8  per  f 

-*  cent,  provided  the  subscribers  were  erected  into  a  new  East  India  ; 

company,  with  exclusive  privileges."  { 

Many  familiar  instances  might  be  given  in  which  <<  subscribe"  is  nsed 
merely  to  denote  a  signing  of  the  name  without  any  reference  to  the 
part  of  the  paper  on  which  the  name  is  written.  1 

After  satisfactory  proof  that  witnesses  were  called  in  by  the  testator 
to  see  him  execute  his  will  and  to  attest  it,  that  they  saw  him  execute 
it,  and  that  they  then  signed  the  will  with  the  intention  of  attesting  it, 
ought  we  to  hold  that  the  will  is  void,  on  the  ground  that  their  signa- 
tures are  not  under  his  7  If  subscribe  is  taken  in  its  strict  primart 
sense,  such  a  will  is  a  nullity.  But  suppose  that  a  will  is  written  on  a 
sheet  of  paper  of  four  pages ;  that  the  will  and  the  testator's  signatore 
entirely  fill  up  the  first  three  pages ;  and  that  the  witnesses  write  their 
names  at  the  top  of  the  fourth  page:  is  the  will  properly  attested! 
The  signatures  of  the  witnesses  are  not  under  the  testator's ;  and,  lite- 
rally speaking,  they  cannot  be  said  to  have  subscribed  the  will.  Bat 
was  it  meant  by  the  Legislature  that  a  will  so  attested  should  be  Toid! 

Again,  suppose  that  the  will  and  the  signature  of  the  testator  fill  op 
the  whole  of  the  paper  to  the  bottom  of  the  4th  page,  and  that,  a  wide 
margin  having  been  lefik,  a  regular  testimonium  clause  is  written  in  the 
margin,  either  of  the  4th,  the  8d,  the  2d,  or  the  1st  page,  and  the  wit- 
nesses called  in  by  the  testator  to  attest  his  will  sign  this,  and  it  is 
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prored  that  thoy/haviiig  been  called  in  as  witneeses  to  attest  his  will, 
after  seeing  him  execute  it,  signed  this  testimonium  clause  in  his  pre- 
sence *aiid  at  his  request :  is  this  will  to  be  nullified  as  not  duly  r^^f 
attested?  Is  any  difference  to  be  made  as  to  whether  the  testi-  ^ 
moniam  clause  is  written  in  the  margin  of  the  4th  or  any  of  the  other 
pages  ?  And,  if  on  the  margin  of  the  4th,  whether  it  be  at  the  bottom 
of  the  page,  exactly  opposite  the  signature  of  the  testator,  or  at  the  top 
of  the  page,  a  long  way  from  the  signature  of  the  testator  ?  In  none 
of  these  cases  have  the  witnesses  subscribed  the  will  literally  and  strictly. 
But  there  would  surely  be  great  difficulty  in  holding  that  the  will  is  void 
with  a  regular  testimonium  clause  signed  by  the  witnesses  in  the  margin 
opposite  to  the  signature  of  the  testator ;  and,  if  the  will  would  be  valid 
vith  the  testimonium  clause  so  located,  there  would  be  great  difficulty  in 
holding  it  bad  with  the  testimonium  clause  duly  signed  by  the  witnesses 
on  any  other  part  of  the  paper  on  which  it  could  be  conveniently  and 
distinctly  written. 

What  effect  then  arises  from  the  entire  absence  of  a  testimonium 
clause?  A  testimonium  clause  not  being  indispensable,  we  conceive 
that  the  absence  of  it  would  only  make  a  difference  in  the  extrinsic 
evidence  which  would  be  required  to  prove  that  the  witnesses  had  seen 
the  testator  execute  the  will,  and  that  they  signed  it  with  the  intention 
of  attesting  it  at  his  request  and  in  his  presence.  Clear  and  satisfactory 
proof  must  be  given  upon  these  points :  but,  such  proof  being  given,  we 
think  the  will  ought  to  be  held  valid,  although  the  signature  of  the 
vitnesses  is  not  under  the  signature  of  the  testator. 

We  do  not  overlook  the  danger  of  fraud  from  our  construction  of  the 
statute :  but  this  danger  cannot  be  so  considerable  as  that  which  arises 
from  allowing  a  will  *to  be  written  on  several  pages  or  pieces  of  r^A^o 
paper,  one  signature  of  the  testator  being  held  sufficient :  and  it  ^ 
may  be  observed  that  forged  and  fraudulent  wills  are  almost  always 
upon  the  face  of  them  rigidly  regular  and  formal.  But,  from  a  contrary 
eonstraction,  we  see  a  certainty  of  honest  and  proper  wills  being  nulli- 
fied, when  all  the  requisites  of  the  law  have  been  substantially  complied 
vith.  In  the  present  instance,  no  doubt  is  cast  on  the  sincerity  of  the 
transaction ;  the  will  was  executed  in  the  presence  of  the  three  witnesses : 
they  were  all  requested  by  the  testator  to  attest  it :  they  all  signed  it 
in  his  presence,  with  the  intention  of  attesting  it :  the  reason  why 
Bevan  did  not  sign  immediately  under  Stephens  may  have  been  the 
piurUih  which  follows  Stephens's  mark ;  the  place  where  Bevan 's  name 
appears  may  have  been  considered  the  most  convenient  place  for  his 
signature ;  and  all  the  parties  concerned  might  not  unreasonably  suppose 
that  the  testimonium  clause  comprehended  him,  although  his  signature 
is  not  in  a  direct  line  with  the  signature  and  mark  of  the  other  two 
witnesses.  Any  symbol  or  line  marked  with  pen  and  ink  upon  the  will 
at  the  time  when  it  was  executed,  to  connect  the  signature  of  William 

2b2 
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Beran  with  the  testimoninm  elanse,  would  probabl  j  be  held  to  remoTe 
the  objection ;  and  the  evidence  given  to  the  satisfaction  of  the  jiirjy  of 
the  actual  attestation  and  subscription  bj  William  Sevan,  seems  to 
render  this  unnecessary.  <<  Every  presumption,"  says  Lord  Mansfield, 
a  ought  to  be  made  by  a  jury,  in  favour  of  such  a  will,  where  there  is  no 
doubt  of  the  testator's  intention ;"  Bond  v.  Seawell,  8  Burr.  1773, 1775. 
utMcq-i  *If  the  Legislature  in  its  wisdom  should  think  that  the  signs 
^  tures  of  the  witnesses  should  be  put  upon  the  same  footing  with 
the  signature  of  the  testator,  they  ought  to  use  express  language  to 
indicate  this  intention.  The  mere  requisition  that  the  will  shall  be 
Mtibseribed  by  the  witnesses,  we  think,  is  complied  with,  by  the  witnesses 
who  saw  it  executed  by  the  testator  immediately  signing  their  ntioes 
on  any  part  of  it  at  his  request,  with  the  intention  of  attesting  it.  If 
the  proposed  change  is  to  be  introduced,  we  may  be  allowed  respectfnllj 
to  express  a  hope  that  it  will  be  accomplished  more  felicitoualy  than 
was  the  change  as  to  the  signature  of  the  testator  by  stat.  7  W.  4  &  1 
Vict.  c.  26,  the  decisions  upon  which  nullified  many  sincere  and  seem- 
ingly well-executed  wills. 

Meanwhile  we  have  only  to  say  that,  in  our  opinion,  according  to  the 
Statute  of  Frauds,  this  will  was  well  attested,  and  there  ought  to  be 
judgment  for  the  plaintiffs.  Bule  absolnte.fa) 

(a)  To  mAke  the  manner  in  which  the  names  wer)  placed  more  intelligible,  the  last  tvo  pa^ 
of  the  wiU  are  printed  (p.  460).  The  arrangement  of  the  lines,  and  their  PMitivB»  are  eepitj 
from  the  fke  ^mUo  refeiired  to  In  the  jndgment 
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Oofy  of  foe  simile  of  WiU  rtferred  to  in  preceding  eaee^  ante,  p^  450. 

confirmed  (he  shall  lawful  bind  and  put  Apprentice 
at  the  age  of  Fourteen  years)  the  said  Child  named 
Jane  Nicholls  the  only  Daughter  of  my  respected  daughter 
Patience  /  to  the  trade  or  profession  called  (Mantuamaker 
Milliner  and  fancy  dress  Maker)  so  that  she  may  be 
free  from  her  Apprenticeship  when  she  attains  the  age 
of  Twenty  one  Years  to  take  to  the  said  Messuage  House 
Outbuildings  Gardens  &  Lands  as  before  mentioned  into 
her  own  possession  the  whole  being  situated  on  Harry  hill 
Near  Trinity  Church  on  His  Majesty's  Forest  Dean  in 
the  Hundred  of  Saint  Briavels  in  the  County  of  Gloucester 
and  also  In  default  of  he  the  said  Thomas  Nicholls  so 
n^lecting  to  fulfil  the  order  of  this  Will  in  behalf  of  this 
poor  Motherless  Child  named  (Jane)  he  the  said  Thomas 
Borras  shall  have  it  in  full  power  to  take  to  the 
whole  contents    that    this    my  said  will  expresses  and 
keep  it  in  reserve  for  my  dear  little  Grandchild,  together 
with  all  my  household  in  care  and  Trust  for  she  the 
said  Jane  Nicholls  as  specified  hereunder  and  to  be 
delivered  to  she  when  she  attains  the  said  age  of  Twenty 
one  Years  in  a  proper,  sound  Clean  wholesome  and  Good 
repair  Viz 


Two  Beds  k  its  Appurtenances  ^ 
Bedsteads  and  Clothing  thereon 
One  86  Hour  Clock  and  Case 

1  Tub  &  1  Pail  two  Tables 

2  Chairs,  And  all  other 
fomiture  that  I  may  die 
possessed  off  together  with 
a  Chest,  Two  Clothes  Box 
&  a  Seafaring  Trunk  One 
Screen  One  Dough  Scale 
and  Washing  Tub  and  all 
fixtures  and  Grates 

I  Give  and  bequeath  unto  my^ 
Sou  in  Law  Thomas  Nicholls 
providing  the  said  infant  should 
die  before  she  attains  the  age 
of  Twenty  One  years,  the  whole 
ss  this   said    Will    expresses 


excepting  Thomas  Burras's 
Lett  for  he  to  enjoy  for  his 
life  and  according  to  his  last 
Will  k  Testament  providing  he 
executes  his  power  k  fulfilling 
the  above  request  toward  the 
duty  of  his  own  Child  by  patience 
his  Wife  now  deceased 


WILLIAM  BEVAN 
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Copy  offac  itmUe  of  Wdl  referred  to  in  preceding  ease^  ante,  p.  450. 

I  ALSO  constitute  and  ordain  Thomas  Surras  Collier  of 
Dowles  Hill  to  be  my  Executor  and  trust  of  this 
my  last  Will  and  Testament  and  I  do  hereby  revoke 
and  disannul  all  other  former  Wills  and  bequests  by 
me  in  any  Wise  before  named  ratifying  and  confirming 
this  and  no  other  to  be  my  last  Will  and  Testament 
In  Witness  whereof  I  have  hereunto  set  my  hand  and 
Seal  this  Twenty  fifth  day  of  December  in  the  year 
of  Our  Lord,  One  Thousand  eight  hundred  and  Twenty 
Eight 


99 


99 


99 


99 


99 


Signed  sealed  published  and 
declared  by  the  said  William 
Turner  as  and  for  his  last 
Will  and  Testament  in  his 
presence  and  in  the  presence 
of  each  of  us  who  have  hereto 
set  our  hands  as  Witnesses. 

EDWARD  THOMAS  BLISS 

The  Mark  of 

BENJAMIN  _L  STEPHENS 


The  Mark  of 
WILLIAM  .  TURNER. 


•I- 
Testator 

of  this  WO 
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•TAYLOR  V.  NBSFIELD,  Esq.    Jan.  12.  [*462 


ODO  fiffUuBg  dunogei,  bj  Terdiet,  on  one  of  two  oonnta ;  dafendut  had  m  Ter- 
diei  on  tbo  Moond.  In  order  that  judgment  might  be  pleaded  puis  darrein  eontinnanee  in 
ADOtfaer  action  by  the  Huna  plaintiff  againit  a  third  party  (inggeited  to  be  for  an  ananlt  whloh 
mt  the  ittl^Jeet  of  tiie  int  notion),  defendant  took  out  a  mmmons  to  show  eanae  why  the  plain- 
tiff  ihoold  not  sign  judgment*  or  the  defendant  hare  tne  poatea  for  the  purpoie  of  signing  it 
Flsutiir  opposed  the  summons ;  and  it  was  ordered  that  the  postea  should  be  delivered  to 
dtfendant.  defendant  then  signed  judgment  for  plaintiff  on  first  count  with  a  farthing 
dimsgei,  and  for  himself  on  the  second,  with  a  remittance  of  his  own  costs. 
This  Comt  discharged  a  rule  to  show  cause  why  the  Judgment  should  not  be  set  aside. 

QuAiK,  in  last  Term,  obtained  a  rule  calling  on  the  defendant  to  show 
cause  why  the  judgment  signed  for  the  plaintiff  by  the  defendant  on  the 
first  comkt  of  the  declaration  should  not  be  set  aside,  the  same  having 
been  signed  without  the  plaintiff's  knowledge  or  consent. 

From  the  affidavits  upon  which  the  rule  was  obtained  it  appeared 
that  this  action,  and  another  brought  by  the  same  party  against  a  per- 
son named  Dove,  went  down  for  trial  at  the  last  Derbyshire  Spring 
Assises.  The  declaration  in  each  action  contained  two  counts.  In 
this  action  on  the  first  count  there  was  a  verdict  for  the  plaintiff,  with 
one  farthing  damages ;  on  the  second,  the  jury,  under  the  ruling  of  the 
Jadge  (Jervis,  C.  J.),  found  for  the  defendant.  In  Taylor  v.  Dove, 
there  was  a  verdict  for  the  plaintiff  on  each  count.  A  rule  Nisi  was 
obtained  in  the  present  action,  on  behalf  of  the  plaintiff,  for  a  new  trial 
on  the  ground  of  misdirection,  which  was  afterwards  discharged.(a) 
The  defendant  in  Taylor  v.  Dove  obtained  also  a  rule  Nisi  for  a  new 
trial,  which  was  afterwards  made  absolute;  and  the  cause  was  sent 
down  to  trial  (the  venue  having  been  changed)  to  the  *last  Not-  r^AM 
tinghamshire  Summer  Assizes.  Before  the  commission  day  for  ^ 
those  assizes  the  defendant  in  this  action  took  out  a  summons  calling 
on  the  plaintiff  to  show  cause  <<  why  the  plaintiff  should  not  forthwith 
sign  judgment  on  the  verdict  obtained  in  this  cause,  or  why  the  defend- 
ant should  not  have  the  postea  delivered  to  him  for  the  purpose  of 
signing  it."  On  the  hearing  of  the  summons  before  Lord  Campbell, 
C.  J.,  the  defendant's  counsel  urged,  as  the  ground  of  the  application, 
that  the  defendant,  having  obtained  a  verdict  on  the  second  count,  was 
entitled  to  sign  his  judgment  on  that  count,  and  to  get  his  costs  taxed. 
The  Lord  Chief  Justice,  on  18th  July,  ordered  "that  the  postea 
herein  be  delivered  to  the  defendant."  No  mention  was  then  made  of 
any  intention  of  the  defendant  to  sign  judgment  for  the  plaintiff  on  the 
first  count.  When  Taylor  v.  Dove  afterwards  came  on  for  trial  at  Not- 
tingham, a  plea  puis  darrein  continuance  was  put  in,  pleading  in  bar 
the  recovery  of  the  one  farthing  damages  in  the  present  action,  the  two 
actions  being  for  the  same  assault ;  whereupon  the  case  was  not  tried. 
The  plaintiff's  attorney  then  first  discovered  that  the  defendant  had 

(a)  Tbylor  V.  Neafleld,  8  E.  A  B.  724  (B.  C.  L.  B.  ToL  77). 
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signed  judgment  for  the  plaintiff  on  the  first  count,  ss  well  u  for  bim- 
self  on  the  second.  This  judgment  was  signed  without  the  knowledge, 
consent,  or  authority  of  plaintiff  or  his  attorney. 

From  the  affidavits  in  answer  it  appeared  that  the  rule  Nisi  in  this 
action,  and  the  judgment  of  the  Court  thereupon,  related  solely  to  the 
second  count.  Defendant  incurred  considerable  costs  in  showing  cause ; 
and  his  attorney  considered  him  entitled  to  recover,  not  only  the  costs 
of  the  issue  found  in  his  favour,  but  his  costs  on  the  rule :  and  a  prin- 
♦j.f{j.i  ^^P^^  motive  for  taking  out  the  ^summons  was  to  enable  him  to 

-I  tax  these  costs,  and  issue  execution  thereon,  if  necessary.  The 
attorney  was  also  advised  that  the  recovery  of  the  one  fkrthing  damages 
in  this  action  would  be  a  bar  to  the  recovery  of  damages  in  Taylor  v. 
Dove.  On  the  attendance  upon  the  summons  it  was  distinctly  stated 
that  the  defendant's  object,  for  which  he  required  the  postea,  was  to 
sign  judgment  thereon.  The  plaintiff  opposed  the  summons.  On  the 
day  of  obtaining  the  order  of  18th  July  the  defendant's  attorney  caused 
the  plaintiff's  attorney  to  be  served  with  an  appointment  to  tax  the 
costs  of  the  issue  found  for  defendant,  and  of  the  discharged  rule,  o& 
the  following  day.  The  defendant's  attorney  reodved  the  postea  on 
18th  July,  and  on  the  next  day  caused  the  same  to  be  taken  to  the 
judgment  office  for  the  purpose  of  having  the  judgment  entered  th^eon 
according  to  the  finding  at  the  trial  as  to  the  issues  on  each  count;  and 
the  entry  of  judgment,  for  the  plaintiff  on  the  first  count  and  for  the 
defendant  on  the  second,  was  made  in  the  usual  manner.  On  the 
attendance  for  taxation,  the  Master,  upon  an  objecdon  made  on  behalf 
of  the  plaintiff,  considered  that,  as  one  of  the  substantial  issues  ms 
found  for  the  plaintiff,  the  defendant  was  not  entitled  to  the  costs  of  the 
dbcharged  rule,  which  costs  made  up  nearly  the  whole  amount  of  the 
defendant's  bill  of  costs.  The  defendant's  attorney  now  deposed  that 
he  would  have  applied  to  a  Judge  to  review  this  ctecision,  but  that,  in 
consequence  of  the  delay  occasbned  by  the  refusal  of  plaintiff's  ageati 
to  obtain  the  postea,  and  the  necessity  of  compelling  the  deliveiy  of  the 
same  by  summons,  there  was  not  time  to  make  the  application  befeie 
the  Nottingham  Assizes;  and,  if  suek  application  to  a  Judge  were 
i^Aag]  made,  the  defendant  would  be  precluded  *from  pleading  or  r^* 

"^  ing  upon  the  recovery  3f  the  damages  in  this  action  as  a  defSmoe 
in  Taylor  v.  Dove.  The  defendant's  attorney  believed,  also,  that  die 
plaintiff  was  insolvent.  He  therefore  determined  to  waive  the  cost^ 
and  enter  a  remittitur  as  regarded  them.  The  judgment  was  thea 
entered  by  the  defendant's  attorney  as  follows.  ^*  Therefore  it  is  consi- 
dered that  the  plaintiff  do  recover  against  the  drfendaat  the  said  som 
of  one  farthing  by  the  jurors  aforesaid  in  form  aforesaid  assessed.  And, 
as  to  the  premises  in  the  second  count  of  the  dedaration  mentioned,  aad 
whereof  ibe  defendant  is  acquitted  by  the  said  jury  in  fom  afaesaid, 
let  the  defendant  be  acquitted  and  go  thereof  without  day,  &c   And 
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the  defendant  'waives  and  remits  to  the  plaintiff  his  costs  of  defence  in 
that  behalf.*'  A  smnmons  was  afterwards  taken  out^  on  behalf  of  the 
plaintiff,  to  set  aside  the  judgment  on  the  first  count ;  which  was  heard 
before  Lord  Campbell,  G.  J.|  when  his  Lordship  refased  to  make  any 
order.  The  plaintiff's  agent  did  not,  when  the  order  of  18th  July  was 
made,  or  at  any  other  time  before  judgment  was  signed,  inform  the 
defendant's  attorney  of  any  desire,  on  his,  the  plaintiff's  agent's,  part, 
that  the  defendant's  attorney  should  confine  the  entry  of  the  judgment 
to  the  issue  found  for  the  defendant  and  not  enter  any  judgment  on  the 
first  count  found  for  the  plaintiff,  or  enter  the  judgment  in  any  other 
than  the  ordinary  manner  by  following  the  finding  of  the  jury. 

(7.  Sc^ei  now  showed  cause. — ^The  defendant  was  entitled  to  the 
coBtB  of  the  second  issue,  which  he  could  not  get  till  final  judgment  was 
signed ;  and,  for  this  purpose,  he  was  entitled  to  enter  judgment  in 
^conformity  with  the  verdict.  The  judgment  was  also  wanted  r-i^Aaa 
for  the  case  of  Taylor  v.  Dove.  [Wightkan,  J. — ^An  unsuccess-  ^ 
fid  party  might  wish  to  bring  error.]  He  might  so ;  and  for  this  pur- 
pose he  would  be  entitled  to  insist  upon  final  judgment  being  signed 
ftgunst  him.  The  consent  of  the  plaintiff  is  not  necessary :  strictly, 
the  judgment  is  the  act  of  the  Court.  The  old  practice  was  that  the 
parties  came  before  the  Court  on  a  rule  obtained  by  the  successful  party : 
that  was  a  formal  appearance ;  and  the  postea  was  delivered  to  him ; 
Tidd's  Pr.  p.  908  (9th  ed.).  The  Court  then  gave  the  judgment  as 
their  conclusion  from  the  postea.  If  the  plaintiff  here  wishes  to  enter 
a  adle  prosequi  he  is  too  late :  he  should  have  done  it  before  the  proper 
time  for  final  judgment ;  the  defendant  might  then  have  signed  judg- 
ment and  obtained  his  costs.  The  plaintiff,  as  it  is,  has  escaped  the 
eosts  of  the  rule  Nisi.  The  prevailing  party  is  entitled  to  the  postea : 
here,  upon  a  dispute  which  was  substantially  the  prevailing  party,  the 
postea  has  been  delivered  to  the  defendant,  of  course  in  order  that  he 
may  enter  the  judgment  appropriate  to  it.  There  can  be  no  distinction, 
as  to  this,  between  plaintiff  and  defendant. 

Qumnf  contri.— It  is  not  disputed  that  the  postea  was  properly 
handed  to  the  defendant  for  the  purpbse  of  signing  judgment  for  him- 
self on  the  second  count.  This  question  could  not  have  arisen  before 
the  Kules  of  Hil.  T.  2  W.  4, 1.  74,  8  B.  &  Ad.  885  (E.  C.  L.  R.  vol. 
23);  and  it  now  arises  on  sect.  81  of  the  Common  Law  Procedure  Act, 
1852  (15  k  16  Vict.  c.  76).  One  party  cannot  enter  judgment  for  an- 
other. The  plaintiff  might  choose  to  entw  a  nolle  prosequi  or  a  retraxit. 
In  1  Chitt.  Arehb.  Pr.  *459  (8th  ed.),  it  is  said :  ''The  party  en-  |.^^. 
titled  to  the  judgment  may  postpcme  the  signing  of  it  as  long  as  '- 
he  pleases."  If  the  second  issue  here  were  off  the  record,  the  plaintiff 
would  no  dowbt  be  entitled  to  the  postea.  [Lord  Campbell,  C.  J. — I 
am  not  sure  that  even  then  the  Court  could  not  relieve  the  defendant, 
if  it  appeared  that  be  was  suffering  from  judgment  not  being  entered 
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up.]  That  will  not  be  asserted  here.  The  defendant  is  not  prejudiced 
bj  judgment  not  being  signed  against  him.  If  another  action  were 
brought  against  him  for  the  same  cause,  he  might  plead  the  pendency 
of  this  action.  [Lord  Campbell,  C.  J. — That  would  be  in  abatement.] 
But,  being  a  meritorious  plea,  it  maj  be  pleaded  after  the  four  days. 
[Lord  Campbell,  C.  J. — ^It  would  be  gross  injustice  if  the  defendant 
could  not  plead  in  bar.]  The  present  defendant  may  sign  judgment  of 
nonsuit  if  the  plaintiff  will  not  go  on.  [Lord  Campbell,  C.  J. — Can 
that  be  done  after  verdict  ?]  It  may  be  done  at  every  continuance ;  Co. 
Lit.  188  b,  189  b.  In  Nesbit  v.  Rishton,  11  A.  &  E.  244  (E.  C.  L  j 
R.  vol.  39),  Tindal,  C.  J.,  applies  this  to  the  case  of  a  demurrer,  becaoae 
the  plaintiff  may  be  called  on  to  hear  the  judgment  of  the  Court.  This 
is  explained  in  note  (t)  to  Mounson  v.  Redshaw,  1  Wms.  Saund.  195  d. 
(6th  ed.).  [Lord  Campbell,  C.  J. — Can  there  be  a  partial  nonsoit? 
The  plaintiff  is  either  in  Court  or  out.]  Nonsuit  is  the  general  name 
for  all  judgments  given  upon  the  plaintiff's  failure  to  prosecute  his  suit, 
and  includes  non-pros,  nolle  prosequi,  retraxit,  and  discontinuance.  The 
form  of  judgment  is  the  same  in  all.  A  plaintiff  may,  at  his  option, 
terminate  his  suit  in  any  one  of  these  ways,  and  cannot  be  forced  by 
^Aftfn  defendant  to  sign  a  judgment  as  upon  verdict.     *It  is  said  m  2 

-'  Chitt.  Archb.  Pr.  1814  (8th  ed.),  that  a  nolle  prosequi  may  be  j 
^^  either  in  the  suit  altogether,  or  as  to  some  part  of  it,  or  as  to  some  of  ! 
the  defendants.  If  entered  as  to  part  of  the  suit  only,  or  as  to  some 
of  the  defendants,  he  is  in  general  at  liberty  to  proceed  as  to  the  rest"  ■ 
The  defendant  may  have  his  costs  taxed  on  the  one  issue  without  final 
judgment.  [Wightmak,  J. — ^Must  there  be  two  taxations  of  costs!]  | 
That  is  a  necessary  result  of  the  anomaly,  which  has  been  introduced, 
of  giving  separate  judgments  for  the  plaintiff  and  defendant  on  the 
same  record.  [Wightman,  J. — Suppose  a  plaintiff  recovers  40i.  da- 
mages on  one  count,  but  defendant  succeeds  on  an  issue  upon  which  his 
costs  exceed  the  plaintiff's  costs  and  damages.]  The  Court  might  direct 
one  to  be  set  against  the  other,  or  give  separate  judgments.  If  thia 
rule  is  discharged,  one  of  two  joint  contractors  may  act  in  collusion  with 
the  other,  and  compel  a  plaintiff  to  sign  judgment  against  him  in  order 
that  the  other  contractor  may  plead  the  judgment  in  bar ;  King  f . 
Hoare,  18  M.  k  W.  494.t  [Lord  Campbbll,  C.  J. — ^The  Court  can 
always  prevent  collusion.]  But  tho  defendant  does  not  come  h&ee  for 
justice  on  the  merits. 

Lord  Campbell,  C.  J. — ^I  think  this  rule  should  be  discharged.  The 
terms  of  the  summons  are  quite  decisive.  It  is  a  sufficient  answer  to 
Mr.  Qtuzin*9  learned  and  able  argument,  that  the  plaintiff,  if  he  thought 
proper,  had  an  opportunity  of  entering  up  such  judgment  as  he  might 
elect.  He  declined  doing  so :  and  it  must  be  taken  for  granted  that  he 
preferred  that  defendant  should  have  the  postea  and  enter  up  judgment; 
and  the  defendant  has  done  so  in  the  form  which  was  to  be  expected. 
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I  do  not  regret  the  result.    It  would  *b6  very  inconvenient  if,  r-i^Aftq 
irhen  there  is  a  verdict  for  one  farthing  damages,  the  plaintiff  ^ 
could  deprive  the  defendant  of  the  judgment  and  bring  a  fresh  action. 

C!oLSHii>OE,  J. — ^I  am  of  the  same  opinion.  We  may  discharge  this 
rale  without  entering  into  the  antiquarian  question  which  has  been  so 
learnedly  discussed.  It  is  not  contended  that  what  has  been  done  is  not 
right  in  itself.  The  judgment  exhibits  the  conclusion  which  the  Court 
iru  properly  to  draw  from  the  postea.  Then  the  only  question  is,  whe* 
ther  there  is  anything  improper  in  the  mode  in  which  this  has  been  done. 
A  summons  is  taken  out  to  show  cause  why  the  plaintiff  should  not  enter 
up  judgment  or  the  postea  be  delivered  to  the  defendant.  Does  any 
lawyer  in  Westminster  Hall  doubt  the  meaning  of  this  ?  The  plaintiff 
could  enter  the  judgment  for  himself;  and  the  defendant  meant  to  do 
the  same.  It  is  perfectly  understood  that  a  party  entitled  to  the  postea 
is  to  enter  up  the  right  judgment.  K  the  plaintiff  had  anything  else  in 
contemplation,  he  might  have  said :  No ;  I  mean  to  enter  up  the  judg- 
ment m  another  way.  Then  the  postea  is  given  to  the  defendant ;  and 
he  merely  carries  out  what  is  intended,  by  taking  a  step  necessary  for 
entering  up  the  judgment.  And,  if  we  consider  what  injustice  would 
he  done  by  a  different  course,  we  may  consider  this  a  very  satisfactory 
proceeding. 

WiGHTMAN*,  J. — Mr.  Qiiain  suggests  that  the  plaintiff  has  been  de- 
prived of  his  election  of  entering  up  judgment  in  one  of  several  ways. 
If  he  had  taken  any  step,  that  might  be  a  good  ground  of  complaint. 
But  he  might,  at  the  summons,  have  shown  this.  The  summons  could 
have  only  the  object  expressed  in  it,  that  the  ^record  might  be  ri^An(\ 
completed.  Had  the  plaintiff  said  that  he  m^ant  to  take  any  *- 
other  proceeding,  such  as  entering  up  a  nolle  pr  )sequi  or  a  retraxit,  the 
Judge  at  Chambers  would  probably  have  required  him  to  do  one  of  them 
at  once. 

Crokptok,  J. — ^I  am  altogether  of  thd  same  ppinion. 

Rule  discharged. 


GORE  V.  BAKER.    Jan.  12. 

Dwlantion  for  money  pftyable  for  board  and  lodging,  and  upon  toTeral  other  olalmi.  Pleaa  to 
the  whole  aetion :  (1)  Nerer  indebted ;  (2)  Set-off  for  nee  and  oeoapation  and  other  alleged 
debti.  luuee  on  the  pleas.  The  oante  being  referred,  with  power  to  the  Court  to  remit  it  to 
the  arbitrator  in  ease  of  the  award  being  objeoted  to,  the  arbitrator  directed  a  Terdiet  for  the 
plaiadff  on  the  first  issne,  and  for  the  defendant  on  the  seoond.  The  defendant  applied  to  the 
aibitrator  to  know  how  mneh  he  had  allowed  the  plaintiff  to  dedaot  from  the  rent  in  arrear : 
the  arbitzmtor,  in  answer,  stated  that  he  had  made  only  a  rough  estimate,  finding  that  the  rent 
in  srrear  fkr  ezeeeded  the  board  and  lodging,  whieh|  he  said,  was  the  only  olaim  which  plain- 
tiff had  made  ooL  On  taxation  the  Master  allowed  aU  the  plaintiff's  oosts  inonrred  in  support 
of  any  part  of  his  olaim  as  costs  of  the  first  issue. 

The  Cmai,  on  motion  by  defendant*  referred  the  case  back  to  the  arbitrator,  in  order  that  he 
nighti  if  he  thought  fit»  find  separately  as  to  the  different  items  oontained  in  the  declaration. 

H.  Hawkins,  in  last  Term,  obtained  a  rule  calling  on  the  plaintiff  to 
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show  cause  why  the  certificate  of  the  arbitrator  named  in  the  rule  mtde 
in  thiB  cause  should  not  be  set  aside  so  far  as  the  same  relates  to  the  first 
issue ;  and  whj  the  matters  referred  in  this  cause  should  not,  so  far  as 
relates  to  the  said  first  issue,  be  remitted  to  the  reconsideration  and 
determination  of  the  said  arbitrator,  with  the  view  to  the  said  arbitrator's 
certifying  specifically  upon  each  of  the  claims  or  counts  in  the  deckra- 
tion  mentioned,  and  also  in  what  sum,  if  any,  he  found  or  finds  the  defend- 
ant to  have  been  indebted  to  the  plaintiff  in  respect  of  any  or  either  of 
such  claims  or  counts,  upon  the  following  grounds ;  via. :  First,  that  the 
arbitrator  has  in  his  certificate  omitted  to  find  specifically  upon  each  of  the 
said  claims  or  counts,  and  has  also  omitted  to  find  in  what  sum  he  finds  that 
^MPT-in  '''the  defendant  was  indebted  to  the  plaintiff;  And  that  under  the 

•^  special  circumstances  mentioned  in  the  said  affidavit  such  finding 
ought  to  appear  in  the  said  certificate. 

From  the  affidavit  on  which  the  rule  was  obtained,  it  appeared  that 
the  declaration  was  for  work  done  and  materials  provided^  for  goods 
sold  and  delivered,  for  money  paid,  money  lent,  and  for  the  use  and 
occupation  of  certain  rooms  and  apartments  and  furniture  of  plaintiff 
used  and  enjoyed  by  defendant  and  by  the  permission  of  plaintifi^  and 
for  meat  and  drink,  fire,  candles,  attendance,  goods,  chattels,  and  other 
necessaries  by  plaintiff  found  and  provided  for  defendant  and  a  certain 
other  person,  and  on  an  account  stated.  Particulars  of  demand  wer« 
delivered,  amounting  to  5892.  8«.  10<2.  Defendant  pleaded :  (1)  Never 
indebted,  (2)  a  set-off:  on  which  pleas  issue  was  joined  and  taken.  At 
the  last  Surrey  Assizes  a  verdict  was  taken  by  consent  for  plaintiff, 
subject  to  a  reference  to  a  barrister  on  the  usual  terms,  the  costs  of  the 
cause  to  abide  the  event  of  the  award  or  certificate,  and  the  costs  of 
the  reference  and  award  or  certificate  also  to  abide  such  event,  and  be 
taxed  as  costs  in  the  cause  unless  the  arbitrator  should  otherwise  award: 
and  it  was  directed  that,  in  the  event  of  either  party  disputing  the  vali- 
dity of  the  award  or  certificate,  or  moving  to  set  the  same  or  any 
part  thereof  aside,  the  Court  of  Queen's  Bench  should  have  power  to 
remit  the  matters  referred,  or  any  of  them,  to  the  reconsideration  and 
determination  of  the  arbitrator.  The  barrister  certified  <<  that  the  ver- 
dict entered  for  the  plaintiff  should  be  set  aside,  and  a  verdict  entered 
for  the  plaintiff  upon  the  first  issue,  but  for  the  defendant  upon  the 
second  issue."  Nothing  was  said  as  to  costs.  The  attorney  for  the 
*4721  ^^^"^^^^^^  wrote  *to  the  arbitrator,  pointing  out  that  tUs  certifi* 

-^  cate  did  not  state  what  he  allowed  plaintiff  to  deduct  from  the 
rent  in  arrear  due  to  defendant ;  and  requesting  to  be  informed  thereof, 
as  his  client  had  instructed  him  to  commence  an  action  against  plaintiff 
for  the  balance,  with  a  view  to  cause  plaintiff  to  give  up  his  bouse; 
and  the  attorney  also  requested  the  arbitrator  to  say  whether  the 
amount  he  deducted  was  confined  to  board  and  lodging.  The  arbitra* 
tor  sent  an  answer,  in  which  he  said :  <<  I  do  not  think  I  ought  to  state 
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to  what  extent  I  ooDBidered  Mr.  Baker's  claim  for  rent  to  exceed  Mr. 
Gore's  claim  for  other  matters,  as  I  merely  made  a  sufficient  rough  esti- 
mate to  be  quite  sure  that  it  did  largely  exceed  it,  and  to  enable  me  to 
decide  upon  the  issues.  I  thought  Mr.  Oore  had  made  out  no  claim 
against  Hr.  Baker  except  for  board  and  lodging."  The  plaintiff  deli- 
rered  a  bill  of  costs,  claiming  the  whole  costs  of  the  action  and  refer* 
enoe.  On  the  attendance  for  taxation,  the  defendant  claimed  the  costs 
of  both.  The  Master  stated  that  he  was  bound  to  allow  all  the  items 
of  pkintiff's  costs  exclusively  applicable  to  the  first  issue,  as  well  those 
which  applied  to  work  done,  goods  sold  and  delivered,  money  lent,  and 
money  paid,  as  those  which  applied  to  board  and  lodging.  The  de- 
fendant obtained  a  summons  to  stay  the  taxation :  and,  on  4th  Septem- 
ber, Crowder,  J.,  made  an  order :  <«  that  the  taxation  of  costs  in  this 
cause  be  stayed  until  the  5th  day  of  next  Term,  to  enable  the  defend- 
ant to  apply  to  the  Court  to  remit  the  matter  for  the  reconsideration 
of  the  arbitrator,  with  the  view  to  his  stating  that  he  only  allowed  the 
plaintiff  for  board  and  lodging,  and  to  state  the  amount  so  allowed  as 
against  the  defendant's  set-off." 

*Iq  the  affidavit  in  answer  the  pleadings  were  set  out,  from  r^Ajo 
which  it  appeared  that  each  of  the  two  pleas  was  to  the  whole  *- 
action ;  and  that  the  set-off  was  upon  a  bill  of  exchange  for  542.,  drawn 
by  plamtiff  and  by  him  endorsed  to  defendant,  and  dishonoured  by  the 
drawee,  and  for  plaintiff's  use,  by  defendant's  permission,  of  a  house, 
messuage,  shops,  tenements,  and  premises  of  defendant,  and  for  plain- 
tiff's use,  by  defendant's  permission,  of  a  work-shop,  together  with 
dif ers  goods  and  chattels  of  defendant,  for  work,  labour,  and  attend- 
ance done  by  defendant  for  plaintiff  at  his  request,  and  on  accounts 
stated.  The  particulars  of  set-off  amounted  to  2872.  7a.  8d.,  of  which 
51L  was  for  rent.  It  was  further  deposed  that  the  arbitrator's  letter 
was  written  without  the  knowledge  or  consent  of  plaintiff.  That  the 
principal  part  of  plaintiff's  costs  were  incurred  in  supporting  plaintiff's 
claim,  and  were  considerable :  and  that  by  plaintiff's  particulars  of 
demand  he  claimed  2122.  2s,  for  board  and  lodging  of  defendant  and 
his  wife. 

Prentice  now  showed  cause. — It  is  not  necessary  that  there  should 
be  a  finding  on  every  item  as  a  distinct  issue.  The  certificate  is  in  the 
nature  of  a  postea.  But  there  is  no  precedent  of  a  postea  framed  in 
a  form  analogous  to  the  form  now  required  for  the  certificate.  In 
Grawshaw  v.  York  and  North  Midland  Bailway  Company,  1  Lowndes 
ft  M.  45,  Wightman,  J.,  refused  a  rule  to  set  aside  an  award  which  was 
objected  to  for  not  finding  separately  on  different  items.  [Lord  Camp- 
bell, 0.  J. — The  question  there  was  whether  the  separate  finding  was 
necessary :  the  question  noyr  is  whether  it  can  be  made.]  The  r^j^A 
^arbitrator  here  has  finally  exercised  his  discretion :  the  defend-  ^ 
anty  if  he  considered  the  separation  of  the  items  to  be  important,  might 
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have  insured  distinct  findings  by  pleading  separately  to  eacb  item. 
[Crompton,  J. — Under  the  New  rales,  this  is  a  single  count :  but  is  not 
the  plea,  in  effect,  a  distinct  plea  to  each  claim  ?  In  Anderson  v.  Chap- 
man, 5  M.  &  W.  483,t(a)  where  a  part  of  the  breach  only  was  proved, 
and  it  was  held  that  the  defendants  were  not  entitled  to  a  verdict  or 
costs  as  to  the  rest,  the  issue  was  indivisible.]  That  case  has  often 
been  recognised:  there  is  no  hardship  in  this  case;  the  defendants 
might  have  admitted  so  much  of  the  plaintiff's  claim  as  is  true,  and 
pleaded  to  the  rest  exclusively. 

JSr.  HatffkmSj  contri,  was  not  called  on  to  support  the  rule. 

Lord  Gampbbll,  C.  J. — The  arbitrator  would  have  been  justified  in 
finding  separately  on  each  item,  as  a  jury  may.  We  find,  from  what  is 
brought  before  us,  that  he  has  omitted  to  do  so,  and  that  the  omission 
works  a  prejudice.  We  ought  to  give  him  an  opportunity  of  setting 
this  right. 

CoLERiBas,  J. — It  appears  that  the  arbitrator  has  omitted  to  do 
something  which,  as  is  almost  admitted,  is  essential  to  the  justice  of 
the  case.  But  it  is  suggested  that  he  could  not  find  the  items  sepa- 
rately. Now,  though  there  is  technically  only  one  count,  he  might 
have  found  the  liability  on  one  part  of  it,  and  the  absence  of  liabilitj 
on  the  other. 

*47'i1      *WlOHTMAN,  J. — ^No  doubt  the  arbitrator  might  have  found  a 
-^  liability  on  one  part  and  have  negatived  it  on  the  other. 

Grompton,  J. — ^Looking  at  the  arbitrator's  letter,  we  see  most  clearlj 
that  the  only  credit  to  which  the  arbitrator  held  the  plaintiff*  entitled 
was  for  board  and  lodging.  We  send  the  case  back  to  him  only  to  see 
whether  he  will  put  this  down.  Rule  absolute,  without  coste. 

(a)  Soe  Biddnlph  «.  ChamberlaTne,  17  Q.  B.  351  (E.  C.  L.  R.  toI.  79). 


The  QUEEN  v.  MARSHALL,  Esq.    Jan.  12. 

A  rale  WM  obtained  for  a  oiiminal  infonnation  againit  a  eoonty  court  judge,  for  alleged  nbcsa- 
doct  in  his  office.  The  affidarit  in  rapport  of  the  role  stated  that  the  applioant  bad  addretftd 
a  memorial  to  the  Lord  Chancellor,  setting  forth  the  substance  of  the  facts.  It  appeared  froa 
affidavit  in  answer,  that  the  memorial  to  the  Lord  ChanceUor  contuned  general  charges  of 
miscondoety  and  specified  the  particnlar  misconduct  now  complained  of,  and  prayed  for  ta 
inquiry  into  the  behayionr  of  the  judge ;  and  that  the  Lord  Chancellor  had  declined  to  inter- 
fere. 

The  Court  discharged  the  rule,  on  the  ground  that  the  applicant  had  elected  his  remedy. 

Watson,  in  last  Term,  obtained  a  rule  calling  on  Thomas  Horncaatle 
Marshall,  Esquire,  barrister  at  law,  judge  of  the  county  court  of  York 
ahire,  at  Wakefield,  to  show  cause  why  an  information  should  not  be 
exhibited  against  him  for  certain  misdemeanours. 

The  rule  was  obtained  at  the  instance  of  William  Shaw,  Esq.,  barris- 
ter at  law.    He  deposed  that,  on  19th  Angust,  1854,  he  was  in  attend- 
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ince  as  eoiinsel  i&  the  county  court  held  at  Wakefield,  before  defendant 
as  coanty  court  judge.  That  the  defendant  inquired  of  the  deponent, 
in  coart,  whether  he,  the  deponent,  wae  the  author  of  a  report  of  a 
trial  which  had  been  reported  in  a  newspaper  as  having  taken  place  ia 
the  coonty  court.  That  the  '''deponent  requested  to  see  the  re-  r^Aja 
port;  which  the  judge  stated  to  be  a  refusal  to  answer  the  ques-  ^ 
tion.  That  afterwards,  in  the  course  of  the  same  day,  a  case  of  Furness 
r.  Hanzwell  was  called  on,  in  which  the  deponent  appeared  as  counsel ; 
but  that  the  judge  refused  to  hear  him  as  counsel  in  the  cause,  saying 
that  he,  the  judge,  could  not  allow  the  deponent  to  practise  till  he  had 
answered  the  question ;  and  that  the  deponent  had,  in  fact,  not  since 
practised  in  the  county  court.  The  deponent  deposed  that  he  had  in 
fact  famished  a  report  of  the  trial  to  the  newspaper  in  question,  which 
he  now  deposed  to  be  accurate,  except  that  he  stated  himself  to  have 
suppressed  certain  offensive  expressions  used  by  the  judge  during  the 
trial.  He  deposed  further,  that,  soon  after  the  said  19th  August,  he 
<<  addressed  a  memorial  to  The  Right  Honourable  the  Lord  Chancellor 
of  England,  in  which  was  set  forth  the  substance  of  the  several  facts 
abore  detailed.  And,  at  the  time  this  deponent  sent  the  said  memorial, 
he  caased  a  copy  thereof  to  be  furnished  to  the  said  T.  II.  Marshall." 
There  were  other  aflEldavits  disclosing,  in  substance,  the  same  facts. 

In  answer  the  defendant  put  in  an  aflEldavit,  denying  some  of  the 
facts  asserted  in  the  a£Sdavit  of  Mr.  Shaw,  offering  explanations  of 
others,  and  adding  statements  as  to  the  merits.  The  Court  not  having 
adrerted  to  this  part  of  the  affidavit,  it  is  not  necessary  to  notice  it 
further.  The  defendant's  affidavit  further  set  forth  the  memorial  ad- 
dressed by  Mr.  Shaw  to  the  Lord  Chancellor.  This  memorial,  after 
stating  the  facts  as  in  Mr.  Shaw's  affidavit,  added :  <<  I  feel  myself 
bound  to  inform  your  Lordship :"  <<  That  in  the  trial  of  causes  he"  [Mr. 
Marshall]  <<  manifests  a  very  irascible  temper,  ^interrupting  both  r^  4  ^7 
narrator  and  evidence  with  unseemly  asperity ;  That  this  infirmity  *- 
of  temper  ia  so  great  as  to  hurry  him  into  grievous  wranglings  and  col- 
lision with  the  suitors  and  advocates,  whereby  the  proceedings  of  his 
Court  are  brought  into  disrepute ;  That  he  is  frequently  so  excited  as 
to  appear  to  have  no  control  over  his  language  and  actions,  and  thus 
conveys  a  painful  impression  to  all  who  hear  him  that  his  mind  is  so 
unsettled  as  to  unfit  him  to  pronounce  a  collected  and  an  impartial  judg- 
ment. I  have  humbly  to  inform  your  Lordship  that  the  foregoing  alle- 
gations against  the  said  judge  will  be  proved  by  the  testimony,  not  only 
of  many  professional  men  who  hare  practised  before  him,  but  also  by 
numerous  suitors  of  the  courts  in  which  he  presides  as  a  judge.  In 
the  case  of  Furness  against  Manxwell  I  have  been,  as  I  humbly  submit 
to  your  Lordship,  grossly  insulted  in  an  open  court ;  and  in  that  court 
my  practice  has  been  destroyed  by  an  act  at  once  wanton,  unprovoked, 
and  unjustifiable :  and  I  accuse  the  said  T.  H.  Marshall,  Esquire,  of 
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having  availed  himself  of  the  authority  and  powers  of  a  judge  to  senrc 
arbitrary  and  passionate  inclinations.  I  therefore  humbly  pray  your  Lord- 
ship to  inquire  into  the  behaviour  of  the  said  T.  H.  Marshall,  Esquire, 
in  his  office  of  a  county  court  judge ;  also  as  to  his  fitness,  from  infirmitj 
of  temper,  for  the  decorous  and  right  administration  of  justice ;  also 
into  the  reasons  which  have  induced  him  to  expel  me  from  his  coantj 
courts."  The  defendant  further  deposed  that,  on  21st  September,  1854, 
he  received  a  letter  from  the  Lord  Chancellor,  referring  to  the  memo- 
rial, and  likewise  to  a  similar  memorial  to  the  like  effect  from  the  pro- 
prietors of  the  newspaper  in  question,  and  calling  on  the  defendant  to 
♦d7ftl  ^^P^^^^  ^^®  ^exclusion  of  Mr.  Shaw  from  practice.     That  d^ 

-^  fendant,  by  letter,  explained  the  exclusion  and  the  other  matten 
mentioned  in  the  memorial.  That,  on  28th  September,  defendant  ^^ 
ceived  another  letter  from  the  Lord  Chancellor,  informing  him  that  the 
Lord  Chancellor  should  cause  Mr.  Shaw  to  be  informed  that  the  Lord 
Chancellor  did  not  think  the  facts  stated  in  the  petition  were  such  as 
to  call  on  him  to  exercise  the  only  power  he  possessed,  namely,  that  of 
removing  the  judge.  The  defendant  deposed  that  he  believed  that  this 
decision  of  the  Lord  Chancellor  was  communicated  to  Mr.  Shaw  sev^ 
ral  weeks  before  the  application  for  the  rule.  Other  affidavits  were 
put  in,  on  behalf  of  the  defendant,  relating  to  the  merits ;  of  which, 
for  the  reason  above  given,  it  is  not  necessary  to  give  any  detail. 

Sugh  HiU  (with  whom  was  Q-.  Hardy)  now  showed  cause.— The 
applicant  is  not  entitled  to  the  interference  of  the  Court  by  criminal 
information,  after  seeking  another  remedy.  He  has  called  on  the  Lord 
Chancellor  to  exercise  his  power,  under  sect.  18  of  the  County  Coort 
Act  (9  &  10  Vict.  c.  95),  of  removing  the  judge ;  and  this,  by  a  com- 
plaint stating  the  matter  now  complained  of.     In  Ex  parte ^[a)  & 

criminal  information  for  an  assault  was  refused,  it  appearing  that  the 
applicant  had  taken  oat  a  warrant  for  the  same  assault.  The  same 
principle  was  recognised  by  this  Court  in  Regina  v.  Gwilt,  11  A.  &  £• 
587  (E.  C.  L.  B.  vol.  63),  though  the  facts  did  not  bring  the  case  with- 
in the  principle.  The  applicant  here  has  not  given  full  information:  he 
has  stated  his  memorial  to  the  Lord  Chancellor,  but  not  his  Lordship's 
*il7<)l  ^^3^^^  9   though  it  '^appears  from  the  Lord  Chancellor's  let- 

-*  ter  to  Mr.  Marshall  that  the  answer  was  communicated  to  Mr. 
Shaw. 

WaUon  and  Wheeler,  contr&. — The  Court  was  not  sitting  when  the 
application  was  made  to  the  Lord  Chancellor.  But  it  was  made  for  i 
purpose  distinct  from  the  present  application.  Even  if  the  Lord  Chao- 
cellor  had  removed  the  judge,  that  would  have  furnished  no  answer  i^ 
this  application.  [Lord  Campbell,  C.  J. — It  would  not  purge  the 
offence ;  but  it  might  materially  inflaence  the  exercise  of  our  discretion 
as  to  granting  this  extraordinary  remedy.]    It  does  not  appear  irhj 

(a)  Not«  (a)  to  Bes  v.  MiOioii^  4  A.  A  E.  576  (B.  C.  L.  B.  voL  81). 
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the  Lord  Chancellor  declined  to  act,  as  he  might  have  thought  it  right 
to  wait  for  the  verdict  of  a  jurj.  The  sammary  jurisdiction  of  the 
Court  will  not  be  exercised  over  an  attorney  for  a  matter  on  which  he 
stands  indicted.  [Lord  Campbell,  C.  J. — I  believe  Lord  Eldon  made 
it  a  mle  not  to  remove  a  justice  of  the  peace  from  the  commission  till 
there  had  been  an  application  for  a  criminal  information.]  That  is 
stroDgly  in  favour  of  this  rule.  In  Ex  parte ,  the  two  proceed- 
ings were  both  with  a  view  to  a  criminal  prosecution ;  but  here  the 
Lord  Chancellor  is  required  to  remove  the  judge,  not  as  a  punishment, 
but  to  protect  the  public  from  the  exercise  of  judicial  functions  by  an 
nnfit  person.  This  case  is  therefore  analogous  to  Regina  t;.  Gwilt,  where 
it  was  held  that  the  applicant  had  not  debarred  himself  from  applying 
for  a  criminal  information  by  having  called  in  a  policeman  for  his  pro- 
tection. Lord  Denman  there  said,  <(  the  defendant  having  before  told 
the  prosecutor  that  he  would  assault  him  whenever  '''he  met  him,  ^^aq(\ 
the  immediate  step  which  the  prosecutor  took  must  be  considered  *- 
merely  as  a  secarity  against  repetition  of  the  assault." 

Lord  Campbell,  0.  J. — I  am  of  opinion  that  this  rule  should  be  dis- 
charged. Had  Mr.  Shaw,  in  the  first  instance,  come  before  this  Court, 
he  would  have  had  strong  ground  for  our  interference ;  for  no  doubt  a 
judge  who  maliciously  obstructs  the  course  of  justice  is  guilty  of  a  mis- 
demeanour ;  and,  looking  merely  at  the  affidavits  in  support  of  the  rule, 
I  should  have  had  no  doubt  that  the  judge  had  acted  unlawfully  in  asking 
the  question  of  Mr.  Shaw,  and  then,  upon  his  not  answering  it,  prevent- 
ing him  from  exercising  his  profession  according  to  the  law  of  the  land. 
That  would  be  a  strong  ground  for  our  interference ;  and  we  should  be 
shocked  to  find  such  things  occurring  before  a  regular  tribunal  of  this 
country.  But,  when  I  find  that  Mr.  Shaw  did  not  come  to  us  at  first, 
hat  applied  to  the  Lord  Chancellor  to  exercise  his  jurisdiction  to  remove 
the  defendant  from  office,  and  thereby  to  punish  him,  and  that,  properly 
or  improperly,  the  Lord  Chancellor  declined  to  interfere,  and  that  then 
the  applicant  appeals  to  us,  I  think  it  would  be  contrary  to  the  practice 
^iiich  this  Court  follows  as  to  criminal  informations,  and  not  expedient, 
to  make  this  rule  absolute.  The  application  to  the  Lord  Chancellor  is 
made  with  the  view  of  having  the  defendant  punished:  the  object  of  this 
application  is  the  punishment  of  the  defendant.  The  object  in  both 
applications  is  the  same.  The  first  application  having  failed,  I  think 
we  ought  not  to  grant  this.  This  is  only  an  application  to  our  discre- 
tion :  it  is  not  obligatory  on  us  to  grant  the  information  wherever  we 
find  that  a  ^misdemeanour  has  been  committed.  There  are  other  r^cj^o-i 
modes  of  proceeding.  By  the  law  of  this  country,  any  person  *- 
may  put  the  law  in  motion :  but  we,  in  the  exercise  of  our  discretion, 
do  not  think  that,  after  the  application  to  the  Lord  Chancellor,  we 
ought  to  direct  a  crimmal  information. 
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CoLERiDGB,  J. — I  am  entirely  of  the  same  opinion.  The  application  is 
for  the  extraordinary  interference  of  the  Court ;  our  refos^  does  not 
stop  the  ordinary  course  of  law.  This  Court  has  laid  down  rules  limit- 
ing its  discretion ;  and  one  of  such  rules  is  that,  if  a  party  has  taken 
another  course,  he  is  bound  to  communicate  the  fact  to  us,  and  we  most 
discbarge  the  rule  if  he  has  not  brought  himself  within  thb  regulation, 
ll'ow,  in  the  memorial  to  the  Lord  Chancellor,  the  prayer  is  for  ao 
inquiry  into  the  behaviour  of  the  judge.  No  one  that  reads  the  memorial 
can  doubt  that  the  memorialist's  object  was  that  the  defenbant  should 
be  removed  on  inquiry.  Very  grave  acts  of  misdemeanour  are  charged; 
and  the  Chancellor  is  requested  to  inquire  into  the  defendant's  fitness. 
The  removal  would  be  a  very  grave  punishment  for  a  very  grave  offence. 
That  it  is  a  punishment  which  we  could  not  inflict  does  not  affect  the 
argument.  Then  does  it  make  any  difference  that  the  Lord  ChaDcellor 
refused  to  inquire  ?  Mr.  WaUcn  urges  that  the  reasons  of  the  refusal 
are  not  before  us.  There  might  or  might  not  be  grounds  for  impeacb- 
ing  the  propriety  of  the  Chancellor's  decision :  but  we  are  not  a  Court 
of  appeal  from  it.  I  do  not  like  to  express  an  opinion  upon  the  merits; 
for  we  have  not  heard  all  that  is  to  be  said  for  the  defendant :  but,  on 
*ilA21  ^^^  ^^^^^  deposed  to  in  support  *of  the  rule,  if  unexplained,  I 
-'  should  feel  bound  to  adopt  the  same  view  as  my  Lord.  I  agree 
that  the  rule  should  be  discharged  without  costs. 

WiOHTMAK,  J. — The  statement  on  behalf  of  the  application  was  primi 
facie  sufficient  to  induce  this  Court  to  interfere.  But,  had  we,  in  the 
first  instance,  been  informed  of  all  that  had  taken  place,  I  doubt  whether 
we  should  have  granted  the  rule.  The  applicant  had  it  in  bis  power  to 
apply  either  to  the  Lord  Chancellor  or  for  a  criminal  information.  In 
each  case  the  proceeding  is  in  pcenam.  The  object  of  one  is  to  obtain 
the  removal  of  the  party ;  of  the  other,  to  subject  him  to  such  ponish- 
ment  as  the  Court  may  deem  it  right  to  inflict.  But  the  application 
to  the  Chancellor  has  failed,  though  no  one  can  doubt  that  it  was  made 
on  the  same  ground  as  this  application.  Therefore  the  rule  mentioned 
by  my  Lord  and  my  brother.Coleridge  applies :  that,  when  we  are  called 
on  to  exercise  our  extraordinary  jurisdiction,  we  shall  not  do  so  if  the 
applicant  has  elected  to  take  another  course.  There  is  no  want  of 
remedy :  the  applicant  may  still  institute  criminal  proceedmg9  in  ^^ 
ordinary  course. 

(Cbompton,  J.,  had  left  the  Court.) 

Bole  discharged,  without  costs. 
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•PETEB  SCOTT  v.  NICHOLAS  GEORGE  ZYGOMALA.    ^^^ 

Jan.  18.  ■■ 

A  plaiatiff  onder  The  Conunon  Law  Prowdare  Act,  1854  (stat.  17  A  18  Viot  o.  125),  i.  51, 
delirend  inteirogatoriM  Mking  of  the  defendant  whether  he  had  in  hii  posiesiion  certain 
Ictten,  ipedfyiog  them,  and  eonelnding :  "  If  yea,  set  forth  eopiei  or  the  contents  thereof." 
Tk9  defendant's  answer  was  that  he  had  such  documents,  hut  he  inbrnitted  to  the  Court  that 
])« was  not  boond  to  set  forth  a  copy  or  the  eontents  thereof.    On  a  motion  for  an  attachment, 

Mi :  Uiet  the  proper  coarse  was  for  the  plaintiff  to  apply  for  an  order  to  inspect  the  documents, 
under  sect  50 :  and  the  rale  for  the  attachment  was  reflised. 

Action  by  shipowner  against  charterer  on  a  charter-partj,  by  which 
the  ship  was  to  proceed  in  balkst  to  Constantinople,  and  there  receive 
orders  from  the  defendant.  Breach,  that  defendant  did  not  give  orders 
at  Constantinople. 

With  the  dechtration  the  plaintiff  delivered  interrogatories. 

The  two  first  interrogatories  were  as  to  whether  A.  Zygomala,  of  Con- 
stantinople, was  defendant's  general  agent.  The  defendant's  answer  was, 
that  he  was  not  his  general  agent,  but  acted  as  his  agent  under  special 
instrnctions. 

The  3d  and  '4th  interrogatories  were,  whether  the  defendant  had 
written  letters  to  A.  Zygomala  concerning  this  charter-party.  And 
these  interrogatories  severally  concluded  '^  If  yea,  set  forth  copies  or 
the  contents  thereof."  The  defendant  answered  that  he  had  written  a 
letter,  mentioning  its  date,  and  concluded :  '^  I  have  a  copy  of  the  said 
letter,  which  is  in  the  Greek  language ;  but  I  respectfully  submit  to  this 
hononrable  Court  that  I  am  not  bound  to  set  forth  a  copy  or  the  con- 
tents of  the  said  letter ;  but  in  this  matter  I  submit  to  act  according  to 
the  directions  of  this  honourable  Court." 

The  5th  and  6th  interrogatories  were  as  to  the  existence  of  letters 
from  A.  Zygomala  to  defendant ;  and  each  of  them  concluded  in  the 
same  terms  as  the  8d  and  4th  interrogatories.  The  defendant  answered 
*that  he  had  certain  letters,  mentioning  their  dates,  but  declined  r^AQA 
to  set  them  forth,  in  the  same  terms  as  before.  ^ 

Maniity  now  moved  for  an  attachment. — Stat.  17  k  18  Vict.  c.  125, 
8.  51,  enacts  that  any  party,  (« omitting,  without  just  cause,  sufficiently 
to  answer  all  questions  as  to  which  a  discovery  may  be  sought,"  <<  shall 
be  deemed  to  have  committed  a  contempt  of  Court,  and  shall  be  liable 
to  be  pfoceeded  against  accordingly."  Here  the  defendant  shows  no 
eaose  why  the  plaintiff  should  not  be  entitled  to  a  discovery.  [Crohp- 
^v,  J. — Sect.  51  has  no  provision  for  compelling  the  party  to  produce 
docaments.  That  is  provided  for  by  sect.  50.  By  proceeding  thus 
under  sect.  51  you  get  rid  of  the  difficulty  which  is  sometimes  felt  in 
proceeding  under  sect.  50,  in  making  affidavit  as  to  your  belief  that 
those  particular  documents  are  in  the  defendant's  possession  or  power, 
bnt  without  any  safeguards  against  abuse.  The  convenient  course 
woold  be  in  all  such  cases  to  have  the  question,  whether  the  party. 
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"who  objects  to  produce  a  document,  is  bound  to  do  so,  decided  on  an 
application  under  sect.  50,  subject  to  the  safeguards  there  provided 
against  abuse  of  this  power,  and  not  by  an  application  for  an  attach- 
ment.] 

Lord  Campbell,  0.  J. — The  rule  must  be  refused.  The  application 
to  inspect  should  be  made  and  heard  in  the  ordinary  way.  *It  would,  I 
think,  be  most  alarming  if  there  were  such  an  unrestrained  power  as  ia 
supposed  confided  to  the  party. 

CoLEBiDGE,  WiGHTMAN,  and  Grompton,  Js.,  Concurred. 

Manuty  took  nothing  by  his  motion. 


♦d«^i  *JOHN    LLOYD,    WILLIAM    BRYCE,    and    RICHARD 
^"^J      GREEN,  V.  EDWARD  JAMES,  Earl  of  POWIS.    Jan.  15. 

An  issue  wts  firamed,  under  the  General  Eoclosure  Aet,  8  A  9  Viet  e.  118,  s.  56,  to  by  wbetker  , 
defendant  was  **  entitled,"  in  respect  of  certain  messuages,  lands,  and  teneraenta,  "  lo  eoauioi 
of  pasture  or  feeding,  or  right  of  pasturage,"  over  the  wastes  in  a  manor  T.,  for  sheep  aad  ill 
commonable  cattle,  levant  and  couchant,  **  in  respect  of  the  said  last-mentioned  meisosses. 
tenements,  and  lands,"  "as  to  such  messuages,  tenements,  and  lands  belonging  ot  ai^ertaiiuB^ 
or  as  usu^y  enjoyed  therewith." 

It  appeared  at  the  trial  that  the  owner  of  the  messuages,  Ac,  had  been  entitled  to  commoB  ii    j 
respect  thereof:  but  that,  fifteen  years  before  the  framing  of  the  issue,  he  became  owner  of  the 
manor,  and  so  of  the  soil  of  the  waste.    After  tiiis,  the  pasturage  was  enjoyed  aa  before.   Tbc 
messuages  and  manor  both  became  vested  in  the  defendant  ^ 

The  judge  directed  the  jury  that  on  this  issue  the  defendant  must  &I1,  as  he  oould  not  ksT»    ! 
common  on  his  own  soil. 

Held,  in  Q.  B.,  a  misdirection,  inasmuch  as  defendant  had  an  interest  whieh,  though  not  ftrictiy    | 
a  right  of  common,  might  be  popularly  so  described  in  an  issue  framed  under  the  f  tatats. 

This  was  an  action  upon  an  issne,  framed  in  1854,  under  sect.  56  of    | 
the  Enclosure  Act,  8  &  9  Vict.  c.  118.(a) 

Tlie  declaration  alleged  that,  before  the  making  of  the  affirmation 
and  denial  after  mentioned,  proceedings  were  being  had,  under  Ike 
provisions  of  an  Act,  &c.  (8  &  9  Vict.  c.  118),  to  enclose  certain  Itnds 
called  The  Bettws  Hills,  situate  in  the  townships  of  Rhugantine  tnii 
Trebrodier  in  the  parish  of  Bettws  y  Crewin  in  Shropshire ;  and  The 
*4.ftR1  ^'^^I^B^^®  Commissioners  for  England  and  ^Wales,  by  prori- 

^  sional  order  under  their  seal,  dated  24th  June,  1851,  after     | 
reciting  (amongst  other  things)  that  persons  interested  in  certain  ItDds 
called  Bettws  Hills,  being  therein  stated  as  part  of  the  ancient  forest 
of  Glun,  situate  in  the  townships  of  Rhugantine  and  Trebrodier,  in  the 
parish  of  Bettws  y  Crewin,  lU  Shropshire,  being  land  subject  to  be  eo- 

(a)  "  To  facilitate  the  enclosure  and  improrement  of  commons  and  lands  held  in  eommoa,  tbs 
9zchange  of  lands,  and  the  dlTision  of  intermixed  lands ;  to  provide  remedies  for  deffctivt « 
incomplete  executions,  and  for  the  non-execution  of  the  powers  of  general  and  local  aadoeire 
Acts ;  and  to  provide  for  the  revival  of  such  powers  in  certain  eases."  Amended,  Acl,  bj  the 
foUowing  statutes :  9  4  10  Vict.  o.  70,  10  k  11  Vict  c.  Ill,  11  k  12  Viet  e.  99, 13  A  IS  Viei  & 
83, 14  k  15  Vict  0.  63, 16  k  16  Vict  c.  79, 18  k  17  Vict  o.  124, 17  k  18  Viot  e.  97.  Tbe  Bojpii 
Assent  to  this  last  statute  was  given  on  10th  August,  1854,  after  the  trial,  which  took  place  « 
Ut  August  1864. 


4  ELLIS  &  BLACKBURN.    Q.  B.  486 

dosed  under  the  provisions  of  stat.  8  &  9  Vict.  c.  118,  had  proposed  to 
enclose  the  same  under  the  said  Act,  and  had  made  due  application  to 
The  Enclosure  Commissioners  for  England  and  Wales  to  sanction  such 
enclosure,  and  after  reciting  that  the  Right  Honourable  Edward  James 
Herbert,  Earl  of  Powis,  as  lord  of  the  manor  of  Tempsiter  within  the 
konoor  or  Fordship  of  GInn,  was  entitled  to  the  soil  of  the  said  lands, 
also  to  certain  forest  rents  amounting  to  the  sum  of  82.  16«.  6(2.  per 
aDonm,  and  to  the  right  of  turning  sheep  on  the  said  lands  from  his 
demesne  at  Walcot,  set  forth  the  terms  and  conditions  on  which  they 
were  of  opinion  that  such  enclosures  should  be  made.  Whereupon  one 
Joseph  Newill,  as  agent  for  and  on  behalf  of  the  said  Earl  of  Powis, 
duly  presented  a  claim  in  writing,  bearing  date  4th  January,  1858,  to 
the  valuer  acting  in  the  matter  of  the  said  enclosure,  and  afterwards  to 
the  Assistant  Commissioner  specially  appointed  for  that  purpose  under 
the  said  Act :  which  said  claim,  so  far  as  it  relates  to  the  matter  of 
this  issue,  was  in  the  words  and  figures  following,  that  is  to  say :  <<  And 
I  further  give  yon  notice  that  the  said  Earl  also  claims  to  be  entitled 
ibrand  in  respect  of  all  the  messuages,  tenements,  and  lands  mentioned 
in  the  schedule  hereunder  written,  to  common  of  pasture  or  feeding  or 
right  of  pasturage  in,  over,  and  throughout  the  said  commons  and  waste 
lands,  for  sheep  and  all  kinds  of  '''commonable  cattle  levant  and  r«^oi^ 
cottchant,  and  all  other  commonable  rights  in,  upon,  and  in  ^ 
respect  of  the  said  messuages,  tenements,  and  lands,  every  year  and  at 
all  times  of  the  year,  as  to  the  said  messuages,  tenements,  and  lands 
belonging  or  appertaining,  or  as  usually  enjoyed  therewith."  And,  in 
the  schedule  thereunder  written  and  referred  to,  there  was,  so  far  as 
relates  to  the  matter  of  the  afiSrmation  and  denial  after  mentioned,  the 
words  and  figures  following,  that  is  to  say :  «  Townships  in  which  pro- 
perty is  situate :  Rhugantine,  Trebrodier,  and  Cefncalonog ;  messuages, 
lands,  and  tenements ;  Hall  in  the  Forest  farm  and  lands ;  quantities, 
216  A.  3  R.  10  P. ;  occupiers,  Edward  and  Henry  Owen."  And  the  said 
lands  in  the  said  claim  mentioned,  and  referred  to  as  commons  and  waste 
lands,  were  the  aforesaid  Bettws  Hills,  situate  as  aforesaid.  And  there- 
npon  the  plaintifis,  disputing  the  facts  recited  in  the  said  order  and  the 
validity  of  the  order,  asserted  and  afiSrmed  that  the  said  Earl  was  not 
entitled,  for  and  in  respect  of  such  part  of  the  Hall  in  the  Forest  farm 
and  lands  as  were  situate  in  the  township  of  Cefncalonog  aforesaid,  to 
common  of  pasture  or  feeding,  or  right  of  pasturage,  in,  over,  and 
thronghout  the  said  Bettws  Hills,  so  situate  as  aforesaid,  for  sheep  and 
all  kinds  of  commonable  cattle  levant  and  couchant,  and  all  other  com- 
nionable  rights  in,  upon,  and  in  respect  of  the  said  last-men  tic  ned  mes- 
suages, tenements,  and  lands,  every  year  and  at  all  times  of  the  year, 
u  to  sach  messuages,  tenements,  and  lands  belonging  or  appertaining, 
or  as  \i8TiaUy  enjoyed  therewith.  And  the  said  Earl  thereupon  asserted 
ud  affirmed  that  he  was  so  entitled.    And,  in  order  that  the  said 
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claim,  and  the  right  and  interest  th«roby  insisted  upoo,  mmy  be  tried 
^Aoo-t  ftnd  determined  according  to  the  provisions  of  the  said  *8tatiite| 
-^  the  said  parties  pray  that  the  same  may  be  inquired  of  by  the 
country. 

On  the  trial,  before  Crompton,  J.,  at  the  last  StaiTordshire  Assises, 
the  defendant's  case  appeared  to  be  that  the  late  Earl  of  Powis,  the 
defendant's  father,  in  1826,  being  then  Lord  Clive,  pnrchaaed  the  farm 
of  Hall  in  the  Forest,  to  which  the  right  of  common  oyer  the  lands  in 
question,  which  were  waste  of  the  manor  of  Tempsiter  within  the  honour 
of  Clun,  was  appurtenant.  The  then  Earl  of  Powis  was,  at  the  time 
of  this  purchase,  lord  of  the  honour  and  manor,  and,  as  such,  owner  of 
the  soil,  eubject  to  the  then  existing  rights  of  common.  He  died  in 
1889;  and  the  purchaser  then  became  Earl  of  Powis;  and  the  lordship 
and  ownership  of  the  soil  became  vested  in  him,  and  remained  in  him 
till  1848,  when  he  died,  and  the  lordship  and  ownership  became  vested 
in  his  son,  the  defendant.  The  proceedings  which  led  to  the  provisional 
order  of  The  Enclosure  Commissioners  commenced  in  1851.  The  en- 
closure under  the  provisional  order  was  confirmed  by  the  Annual  En- 
closure Act,  1852  (15  k  16  Vict.  c.  2).  There  had  been  actaal  user, 
on  the  part  of  the  tenants  of  Hall  in  the  Forest,  as  well  since  1839  ss 
before,  without  any  change. 

The  learned  Judge  was  of  opinion  that,  as  the  issue  was  framed,  the 
defendant  must  fail  upon  this  state  of  facts,  inasmuch  as  the  question 
was  as  to  a  right  of  common,  and  the  defendant  could  not  have  snch 
right  in  his  own  soil.  His  Lordship  thereupon  directed  a  verdict  for 
the  plaintiffs. 

In  last  Michaelmas  Term  WhaUUy  obtained  a  rule  calling  on  the 
plaintiffs  to  show  cause  why  a  new  trial  should  not  be  had,  «<  on  the 
^  .OQ-.  ground  that  the  Judge  did  not  *rnle  according  to  law,  in  ruling 
^  that,  the  defendant  being  seised  in  fee  of  the  honour  of  Clan 
and  of  the  manor  of  Tempsiter,  within  which  the  wastes  to  be  enclosed 
are  situate,  and  also  of  the  Hall  in  the  Forest  farm,  in  respect  of  which 
the  allotment  was  claimed,  he  could  not  succeed  upon  the  issue  ss 
framed ;  and  why,  if  necessary,  the  issue  should  not  be  amended." 

Keating  and  Phipsan  now  showed  cause. — The  right  of  common  is 
merged  in  the  right  to  the  soil.  [Sir  JP.  The^iger,  for  the  defendant, 
admitted  this.]  Then  the  question  is,  whether  the  subsequent  user 
could  raise  a  fresh  right,  and,  if  it  could,  whether  the  right  so  raised  is 
that  affirmed  and  denied  in  the  issue.  The  issue  is  upon  a  right  of 
common  appurtenant  to  Hall  in  the  Forest.  This  could  not  be  founded 
upon  an  user,  commencing  in  1889,  of  pasture  over  the  defendant's  own 
land.  It  is  true  that  rights,  not  strictly  legal,  may  be  allowed  on 
proof  of  sixty  years'  actual  enjoyment,  by  sect.  54  of  stat.  8  &  9  Vict. 
c.  118.  But  that  is  applicable  only  to  a  case  of  a  right  which,  though 
enjoyed  fir  sixty  yearsj  niight  b^  9hown  to  have  bfid  no  legal  origin* 
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kro  tbe  right  enjoyed  since  1889  cannot  be  conflidered  identical  with 

that  which  was  enjoyed  before.  [Sir  F,  Thenger, — The  defendant  will 
Aot  rely  on  sect.  64.]  The  issue  contains  tbe  words  «« usually  enjoyed 
therewith;"  but  tbe  subject  of  the  enjoyment  is  the  common  of  pasture 
or  right  of  pasturage  for  commonable  cattle  levant  and  couchant,  words 
which  describe  a  right  which  cannot  be  in  the  owner  of  the  soil.  It 
tppesra,  by  the  provisional  order  reoited  in  the  declaration,  that  the 
defendant  has  compensation  given  him  for  his  demesne  land.  [  WhaU' 
kg,  for  the  defencUnt,  ^pointed  out  that  this  was  distinct  from  r^^^QA 
the  Hall  in  the  Forest  farm.  Cbompton,  J.,  referred  to  Arun-  ^ 
dell  V.  Lord  Falmouth,  2  M.  &  S.  440  (E.  G.  L.  R.  vol.  28).]  It  was 
there  held  that,  under  an  enclosure  Act,  a  lord  of  a  manor  was  entitled^ 
besides  his  allotment  in  respect  of  his  right  to  the  soil  as  lord,  which 
the  Act  expressly  gave  him,  to  an  allotment  in  respect  of  a  right  of 
depasturing  in  respect  of  a  farm  which  he  held,  the  Act  directing  the 
allotment  of  the  wastes,  &c.,  to  be  made  among  the  proprietors  and 
persons  interested  therein.  The  issue  there  did  not  technically  describe 
the  claim  as  a  right  of  common ;  so  that  the  present  point  did  not 
arise. 

Sir  F.  Thetiger  (with  whom  were  Whateley^  Whitmorej  and  Bros)y 
oontriL — ^If  it  be  held  that  the  lord  cannot  claim  compensation  in  respect 
of  an  easement  like  this,  he  never  will  give  the  consent  which  is  required 
b7  sect.  29  of  stat.  8  &  9  Vict.  c.  118.  Sect.  76  directs  that  there  be 
allotted  to  the  lord  <<so  much  and  such  part  of  the  land  proposed  to  be 
enclosed  as  shall  in  the  judgment  of  the  vainer  be  equal  (quantity  and 
value  eoBsidered)  to  such  a  part  of  the  residue  of  such  land  as  shall  be 
proportioned  to  his  right  or  interest  therein,  according  to  the  directions 
of  the  provisional  order  of  the  commissioners,  in  lieu  of  his  right  and 
interest  in  the  soil  of  the  said  land^  exclusive  of  any  other  allotments 
Thick  may  be  made  to  such  lord  in  lieu  of  or  in  satisfaction  for  any 
other  rights  or  interests  in  such  land  to  which  he  may  be  entitled,  and 
vhicb  shall  not  have  been  included  in  the  estimate  in  such  provisional 
order  of  his  right  and  interest."  And,  by  sect.  77,  the  land  remaining 
after  the  allotments  and  payment  of  ^expenses  is  to  be  divided  r^c^of 
and  allotted  ^  unto  and  amongst  the  several  persons  who  shall  '- 
he  interested  therein,  in  such  shares  and  proportions  as  he  shall  adjudge 
and  determine  to  be  proportionate  to  the  value  of  their  respective  rights 
And  interests  which  shall  have  been  claimed  and  allowed  under  the  pro- 
visions hereinbefore  contained.'*  There  can  be  no  doubt  that  the  de- 
fendant has  an  interest,  however  denominated,  in  respect  of  the  right 
of  pasturage :  and  in  Arundell  v.  Lord  Falmouth,  Lord  EUenborough 
Baid  that,  <cin  a  liberal  sense"  of  the  words  several  persons  interested 
thereiAy  «the  lord  is  interested  in  a  twofold  way:  1st,  as  lord  of  the 
soil ;  and  2dly,  in  respect  of  that  estate,  which  in  the  hands  of  another 
person  would  be  entitled  to  a  right  of  common.    And,  although  the 
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lord,  being  owner  of  the  soil  of  the  waste,  cannot  in  strictness  claim  a 
right  of 'common  over  it  in  respect  of  his  demesnes,  inasmuch  as  during 
the  unity  there  would  be  a  merger  of  that  right ;  yet  he  has  such  an 
interest  in  respect  of  his  estate  as  the  commissioners  may  well  contem- 
plate, and  under  the  words  of  this  Act  may  lawfully  assign  him  a  com- 
pensation for  it."  The  only  question  remaining  is,  whether  the  issue 
properly  describes  the  right.  The  issue  framed  under  the  statute  ought 
to  receive  a  popular  interpretation :  and  it  has  been  repeatedly  consi- 
dered that  the  word  <<  common"  is  not  necessarily  restricted  to  a  right 
over  the  soil  of  another,  but  may  be  used  where  there  has  been,  strictlj, 
a  merger  by  unity  of  seisin,  or  even  a  new  grant  of  a  privilege  in  the 
nature  of  right  of  common ;  Bradshaw  v.  Eyr,  Cro.  Eliz.  570,  Worledg 
V.  Eingswel,  Cro.  Eliz.  794,  Askew  v.  Wilkinson,  8  B.  &  Ad.  152  (E. 

*d^9'\  ^'  ^*  ^'  ^^^'  ^^)'   ^^^  *thiB  seems  to  have  been  taken  for 
^  granted  in  Gasamajor  v.  Strode,  2  Myl.  k  E.  706,  718.     (He 
was  then  stopped  by  the  Court.) 

Lord  Campbell,  C.  J. — The  language  of  the  issue  does  not,  accord- 
ing to  technical  rules,  describe  the  defendant's  right  correctly.  Bat, 
looking  at  the  language  of  the  Act  and  at  the  decisions,  I  think  it  is 
sufficient.  Suppose  it  were  found  that  the  right  of  common  existed 
over  the  soil  of  the  manor  before  the  manor  descended  to  the  defendant, 
then  such  right  might  be  popularly  described  as  in  the  issue.  We  will 
make  the  rule  absolute  for  a  new  trial ;  but  we  will  allow  an  appeal,  so 
that  the  opinion  of  a  superior  Court  may  be  taken. 

CoLBRiBGB  and  WiGHTMAN,  Js.,  Concurred. 

Crompton,  J. — The  present  inclination  of  my  opinion  is  in  confor- 
mity with  the  argument  of  Sir  Frederick  Theeiger^  that  the  words  used 
in  this  issue  may,  according  to  the  decision  in  Arundell  v.  Lord  Fal- 
mouth, be  understood  in  the  popular  sense  in  which  they  are  said  to  be 
used  in  Acts  of  Parliament  of  this  description.  Sitting  here,  we  are 
bound  by  the  decision  in  Arundell  v.  Lord  Falmouth :  but  a  Court  of 
Error  may  deal  more  freely  than  we  can  with  that  case ;  and  I  quite 
agree  that  the  subject  will  be  better  discussed  in  a  court  of  error. 

Rule  absolute  for  a  new  trial,  with  leave  to 

the  plaintiffs  to  appeal.(a) 

(a)  Th«  eu«  wai  aftt?wwdi  oomproiniiod. 
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DedmlioB  oluuged  tlwl  defradaaty  fftlsely  and  mmlieionaly,  and  withoni  any  reaionable  or 
probable  eanse,  filed  a  petition  for  a4)adieaUon  of  bankruptcy  againit  plaintiff,  and  falsely 
aad  maliciooaly,  and  wiUiont  reasonable  or  probable  oaoee,  oauaed  and  procured  plaintiff  to  be 
declared  a  banknipt. 

Held  that  this  ebarge  was  establisbed  by  proof  that  defendant  petitioned  for  the  adjudication, 
ud,  by  depoeitiona  fSalse  in  fket,  and  malicionaly  made,  induced  the  oommissioner  to  adjudicate 
the  bankraptcy :  although  il  appeared  that,  eren  if  the  depoeitiona  had  been  truo,  the  ad|judl- 
catioB  eoold  not  hare  been  supported  in  law. 

Thb  declaration  alleged  that  plaintiff,  at  the  time  of  the  filing  of  the 
petition  and  the  making  the  adjudication  after-mentioned,  had  not  com- 
mitted any  act  or  acts  of  bankruptcy  whatsoever,  nor  was,  at  the  time 
of  the  filing  of  the  said  petition  or  the  making  of  such  adjudication,  in 
anywise  subject  or  liable  to  have  any  petition  or  proceedings  in  bank- 
raptcy issued  or  prosecuted  against  him.  Yet  defendant,  well  knowing 
the  premises,  but  falsely  and  maliciously  and  without  any  reasonable  or 
probable  cause,  on  Ist  September,  1852,  under  The  Bankrupt  Law 
Consolidation  Act,  1849,(a)  filed  a  petition  for  adjudication  of  bank- 
raptcy against  the  now  plaintiff,  and,  falsely  and  maliciously,  and  with- 
out any  reasonable  or  probable  cause,  caused  and  procured  plaintiff  tc 
be  publicly  declared  to  have  become,  and  to  be,  a  bankrupt ;  and  plain- 
tiff was  accordingly  adjudicated  a  bankrupt ;  and  his  goods  i^nd  chattels, 
books  and  effects,  to  be  thereupon  then  seized  and  taken  from  him. 
That  the  said  petition,  and  all  the  proceedings  thereupon,  were  and  are 
wholly  unjust  and  untenable ;  and  that  he,  plaintiff,  disputed  the  adjudi- 
cation so  made  as  aforesaid :  and  such  proceedings  were  thereupon  had 
that  afterwards,  on  8th  '''September,  1852,  Edmund  Robert  r^^qj^ 
Daniel,  Esq.,  being  the  commissioner  authorized  to  act  in  the  ^ 
said  petition  and  adjudication,  and  having  competent  power  and 
authority  in  that  behalf,  ordered  that  the  said  adjudication  of  bank- 
raptcy should  be  annulled ;  and  the  same  was  then  rescinded  and  an- 
nulled :  and  such  order,  annulling  the  said  adjudication,  was  afterwards 
confirmed  by  the  Lords  Justices  of  the  Court  of  appeal  in  Chancery, 
Bittmg  in  bankruptcy,  on  appeal  against  the  same  by  defendant :  and 
the  proceedings  on  the  said  petition  were  thereupon  then  ended  and 
determined;'  and  the  petition  of  the  defendant  on  the  said  appeal  was 
dismissed  by  the  said  Lords  Justices.  That,  by  reason  of  the  premises, 
the  plaintiff  was  and  is  greatly  injured,  &o. 

Pleas.     1.  Not  guilty.     Issue  thereon. 

2.  As  to  so  much  of  the  declaration  as  alleges  that  defendant,  falsely 
and  maliciously  and  without  any  reasonable  or  probable  cause,  caused 
and  procured  plaintiff  to  be  publicly  declared  to  have  become  and  be  a 
bankrupt :  That  defendant  did  not  cause  and  procure  plaintiff  to  be 
declared  and  to  have  become  a  bankrupt.    Issue  thereon. 

On  the  trial,  before  Alderson,  B.,  at  the  last  Staffordshire  Assizes, 
the  following  facts  appeared. 

(o)  Stat  U  A  U  Vloi  e.  IDS. 
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The  plaintiff  was  a  trader,  subject  to  the  bankruptcy  laws.  In  July, 
1852,  the  defendant,  under  stat.  12  &  13  Vict  c.  106,  s.  78,  took  out  a 
summons  requiring  the  plaintiff  to  appear  before  the  Court  of  bankruptcy 
for  the  Birmingham  district,  in  order  to  ascertain  whether  or  not  he 
admitted  the  demand  of  defendant,  who  claimed  of  plaintiff  the  sum  of 
967. 10«.  2d.    The  plaintiff  appeared  on  14th  August,  1852,  and  ad- 

♦J.Q^1  ™^^^9  *'^^  ^^  ^*^"^  given  by  the  Act,  that  he  was  indebted  to 
^  defendant  in  the  sum  of  85{.  11«.  lOd. ;  but  he  made  affidavit 
that  he  believed  he  had  a  good  defence  on  the  merits  as  to  a  part  of  the 
claim.  No  bond  was  required  by  the  Court.  On  the  same  14th  August^ 
according  to  the  evidence  for  the  plaintiff  in  the  present  case,  he  paid  to 
the  defendant  the  sum  of  852.  11«.  IQd.  On  Ist  September,  1852, 
defendant  filed  a  petition  for  adjudication  of  bankruptcy  against  plain- 
tiff, stating  therein  that  plaintiff  was  indebted  to  him  in  50Z.,  and  that  he 
had  been  informed  and  believed  that  plaintiff  ''  did  lately  commit  an  act 
of  bankruptcy  within  the  true  intent  and  meaning  of  the  law  of  bank- 
ruptcy :"  and  he  made  affidavit  that  the  allegations  in  the  petition  were 
true.  On  2d  September,  defendant  was  examined  before  the  Court  of 
bankruptcy,  and  then  deposed  that  plaintiff,  on  and  before  1st  September, 
was  indebted  to  him  in  962.  lO^.  2d,y  and  that  he,  defendant,  ^'  hath  not, 
nor  hath  any  person,  received  to  the  use  or  by  the  direction  of  this 
deponent  any  security  or  satisfaction  whatsoever  for  the  said  sum  of  961. 
10«.  2d.,  or  any  part  thereof."  He  also,  on  the  same  day,  deposed  to  the 
before-mentioned  appearance  of  the  plaintiff,  and  his  admission  there- 
upon :  ^'  and  that  the  said  sum  of  96/.  10«.  2d.  remains  wholly  due  and 
owing  to  this  deponent ;  and  that  the  said  Frederick  Farley  has  not  pud, 
or  tendered  or  offered  to  pay,  the  sum  so  admitted  to  be  due  to  this 
deponent,  or  any  portion  thereof,  or  secured  or  compounded  for  the  same, 
to  the  satisfaction  of  this  deponent ;  nor  has  the  said  F.  Farley  entered 
into  any  bond  with  sureties  in  pursuance  of  the  provisions  of  The 
Bankrupt  Law  Consolidation  Act."  The  plaintiff  was  thereupon  adjudged 
*X^^'\  ^  ^^^^^P^ '  ^^^  possession  of  his  premises  ^was  taken.  He  gare 
^  notice  to  dispute  the  adjudication  before  the  commissioner,  who, 
on  8th  of  September,  further  heard  the  case,  and  annulled  the  adjudiea^ 
tion.  The  defendant  appealed  to  the  Lords  Justices  against  this  last 
acyudication :  but  they  dismissed  the  appeal. 

The  defendant's  counsel  contended  that,  upon  the  assumption  of  these 
facts,  the  action  could  not  be  msdntained ;  inasmuch  as  the  facts  deposed 
to  by  the  defendant  before  the  commissioner  did  not,  if  true,  warrant  an 
adjudication  of  bankruptcy :  as  to  which  Oldfield  v.  Dodd,  8  Exch.  578,t 
was  cited.  The  learned  Baron  reserved  leave  to  move  for  a  nonsuit  or 
verdict  for  defendant,  and  left  the  facts,  including  the  question  of  nudice, 
to  the  jury,  who  found  a  verdict  for  plaintiff. 

Sir  F.  Thuigefj  in  last  term,  obtained  a  rule  nisi  for  a  verdict  for  tbe 
defendant,  or  a  nonsuit,  ^^on  the  ground  that,  as  there  was  no  set  of 
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bankroptcy  committed  by  the  plaintiff,  he  was  not  liable  to  be  adjudged 
abankropt;  and  therefore  that  the  defendant  is  not  liable  for  the 
adjudication  by  the  commissioner,  whether  the  petitioning  creditor's  debt 
existed  or  not/' 

J.  Ghray  now  showed  cause. — It  is  trae  that,  as  decided  in  Oldfield 
V.  Dodd,  8  Ezch.  578,t  the  commissioner,  even  upon  the  assumption 
that  the  defendant's  deposition  was  true,  ought  not  to  have  adjudicated 
the  plaintiff  a  bankrupt,  because  sect.  82  does  not  apply  to  a  case  where 
the  trader,  on  the  summons,  admits  a  part  of  the  debt  but  makes  affi* 
darit  of  merits  as  to  the  other  part.  That,  however,  raises  no  defence 
in  this  case.  The  defendant  petitioned  for  the  adjudication,  and 
obtained  it  by  his  *false  depositions :  he  must  therefore  answer  r^^Q.* 
for  the  consequence,  although  the  consequence  would  not  have  ^ 
been  produced  had  the  commissioner  been  aware  of  the  law  as  afterwards 
settled  in  Oldfield  v,  Dodd.  The  defendant  cannot  insist  that  his  appli- 
cation was  founded  on  a  false  view  of  the  law  as  well  as  on  a  false  state- 
ment of  fact.  If  a  party  falsely  and  maliciously,  and  without  probable 
caose,  charged  another  with  a  felony,  a  robbery  for  instance,  he  would 
be  liable  for  a  malicious  prosecution  for  felony,  though  the  facts  to  which 
he  swore  did  not  technically  show  a  robbery.  It  would,  indeed,  be 
otherwise  if  he  simply  stated  the  facts,  and  did  not  suggest  that  there 
was  a  robbery.  That  was  the  principle  of  Leigh  v.  Webb,  8  Esp.  165, 
and  Hilton  v.  Elmore,  4  C.  &  P.  456  (E.  C.  L.  R.  vol.  19).  So,  under 
Stat.  1  &  2  Vict.  c.  110,  s.  8,  if  a  party  make  an  affidavit  to  obtain  an 
arrest,  falsely  and  maliciously  and  without  probable  cause,  and  thereby 
obtain  the  arrest,  he  is  liable,  though  the  affidavit  of  debt  be  technically 
insufficient.  The  only  question  in  such  cases  is  whether  the  defendant, 
by  falsehood  or  fraud,  procured  the  Judge  to  issue  the  capias ;  Daniels 
V.  Fielding,  16  M.  k  W.  200.t  {PhipBon^  on  the  same  side,  was  stopped 
by  the  Court.) 

Sir  F.  Thesiger,  Whatdey,  Keating^  and  J.  W,  ffuddUston,  contrft. — 
The  language  of  the  declaration  is  important.  It  alleges  that  the 
defendant  <<  caused  and  procured"  the  plaintiff  to  be  declared  a  bank- 
nipt.  But,  inasmuch  as  what  the  defendant  did  was  not  an  adequate 
cause  for  the  adjudication,  the  defendant  is  not  the  causer  of  it,  but  the 
occasion  only.  The  Court  of  the  ^commissioner  is  now  a  Court  r^Aqa 
of  record.  The  defendant  cannot  be  liable  for  an  erroneous  act  ^ 
of  a  judge  of  record,  though  the  erroneous  act  would  not  have  occurred 
except  for  the  defendant's  act.  The  defendant  is  liable  only  for  the 
consequences  of  what  he  does,  that  is,  the  natural  and  legitimate  con- 
Beqaences.  The  plaintiff  does  not  make  out  his  case,  if  he  is  obliged 
to  relj  on  the  intervention  of  an  additional  cause,  the  error  of  the 
judge.  It  is  clear  that  in  Daniels  v.  Fielding  the  Court  assumed  that 
the  Cfclse  representation  must  be  of  a  {ufit  which,  if  true,  was  a  good 
foundation  for  the  aet  of  the  judge.    [Gousbidob^  J. — ^It  is  not  unoom- 
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mon  that  an  affidavit  for  obtaining  a  capias  is  made  when  the  agent 
has  not  sued  out  the  writ :  would  sach  an  omission  protect  the  party 
making  a  false  and  malicious  affidavit  and  thereby  obtaining  an  arrest?] 
The  judge  ought  to  ascertain  the  fact.  No  point  can  be  made  here  as 
to  the  uncertainty  of  the  law :  the  commissioner  ought  to  have  known 
it ;  and,  if  he  had,  the  adjudication  would  not  have  been  made. 

Lord  Campbell,  C.  J. — The  declaration  was  clearly  proved.  It 
alleges  that  the  defendant  caused  and  procured  the  plaintiff  to  be 
adjudicated  a  bankrupt.  Is  that  true  ?  The  defendant  presented  a 
petition  in  which  he  alleged  that  the  plaintiff  had  committed  an  act  of 
bankruptcy.  He  swears  to  the  existence  of  a  debt,  and  that  no  pay- 
ment has  been  made.  And  thereupon  the  adjudication  takes  place  irhich 
would  not  have  taken  place  but  for  the  defendant's  presenting  the  peti- 
tion and  making  the  deposition.  It  is  said  that  the  adjudication 
^ACkiy\  '*'ought  to  be  a  consequence  necessarily  and  legally  following 
^  from  the  facts  if  true.  But  all  that  is  necessary  is,  that  the 
defendant  should  falsely  and  maliciously  cause  the  act ;  and  he  does 
that  when  he  swears  falsely,  and  the  act  would  not  be  done  without  his 
so  swearing.  It  would  be  monstrous  to  say  that  this  does  not  make 
out  the  charge:  I  should  be  very  sorry  to  find  any  decisions  of  oor 
Courts  to  that  effect.  Where  a  man  makes  a  true  statement  of  fact, 
upon  which  the  Court  acts  wrongly,  the  grievance,  it  is  true,  arises,  not 
from  the  statement,  but  from  the  judgment :  but  it  would  be  monstrous  to 
hold  that  this  is  so  where  the  statement  is  maliciously  false.  We  most 
assume  that  Oldfield  v.  Dodd  is  correctly  decided;  though,  for  anything  I 
know,  it  may  be  reversed  in  the  House  of  Lords.  But  it  does  not  show  that 
this  action  will  not  lie :  it  shows  only  that  the  commissioner  made  a 
mistake :  he  did  not  the  less  act  on  the  authority  of  the  defendant. 
Suppose  an  application  to  be  made  to  hold  a  man  to  bail  upon  affidavit 
that  he  is  going  to  leave  the  country,  which  is  utterly  without  founda- 
tion of  fact,  and  that  some  slip  is  made,  as  Mr.  Chray  suggests,  in  point 
of  law :  it  is  clear  that,  under  these  circumstances,  a  party  would  be 
liable  for  a  malicious  falsekood.  The  action  therefore  well  lies :  and 
the  rule  must  be  discharged. 

Coleridge,  J. — It  seems  to  me  that  we  are  to  interpret  the  words 
«  caused  and  procured"  in  their  ordinary  sense.  An  interpretation,  as 
it  seems  to  me,  rather  refined,  and  for  which  I  see  no  authority,  is 
suggested,  that  nothing  is  a  consequence  of  the  untrue  statement 
^rtiCfi  '*'which  would  not  be  a  necessary  and  legal  result  of  the  troth. 
^  The  words  are  satisfied,  if  the  false  statement  in  fact  occasions 
the  result. 

WiGHTMAN  J . — ^I  am  of  the  same  opinion ;  and  I  have  nothing  to 
add. 

Cbompton,  J. — The  only  principle  on  which  we  could  make  the  rule 
absolute  would  be,  that  a  legal  consequence  of  the  defendant's  state- 
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ment  most  be  proved.  Bat  there  is  not  the  less  wrong  in  causing  the 
act  to  be  done  because  the  act  would  be  illegal  at  any  rate.  In  a  popu- 
lar sense^  a  person  who  puts  the  law  in  motion  causes  the  thing  to  be 
done.  Rule  discharged. 


SAMUEL  SANDERSON  HALL  and  HENRY  SANDERSON 

HALL  V.   ALFRED  JANSON.  Jan.  16. 

Comt  OB  %  poliej  of  niArino  iDnurmnM,  from  C.  to  P.,  in  the  ordinary  form  tnd  with  the  ordinary 
memoruidam.  The  interest  wu  declared  to  be  "on  money  advanced  on  aoeonDt  of  freight" 
Arermentfl  :  that  the  interest  was  in  the  shipowner  in  money  advanced  to  him  by  the  owners 
of  the  eargo ;  that  on  the  royage  from  C.  to  P.  the  ship  was  damaged  by  stormy  weather,  and 
foreed  to  go  oat  of  her  eooiso  to  V.  to  be  repaired,  and  there  necessarily  nnloaded  her  cargo 
and  loaded  again,  and  that  divers  of  the  costs  so  ioenrred  were  a  general  average,  to  which 
plaintiff  in  respect  of  his  interest  had  to  oontribate.  Breach :  not  indemnifying  against 
these. 

Plet,  that  the  policy  was  made  in  London,  and  that  by  cnstom  these  insurers,  on  money  advanced 
on  aecoont  of  freight,  are  not  liable  to  make  good  a  general  average.  On  demnrrer  to  the 
pies. 

Held,  that  the  interest  was  snfflciently  described  in  the  policy.  And  that  as,  at  least,  the  expense 
of  loading  and  onloadiog  was  the  subject  of  a  generid  average,  the  connt  was  good. 

Held  also,  that  the  custom  set  up  in  the  plea  was  inconsistent  with  the  terms  of  the  written 
policy,  and  waa  therefore  inadmlsBible. 

Count  on  a  policy  of  marine  insurance.  The  count  set  out  in  the 
usual  way  the  substance  of  a  policy  on  a  voyage  from  Cardiff  to 
Panama,  on  the  *8hip  Marie  Julie.  Averment  that,  <«by  a  memo-  r^^cAi 
randam  to  the  said  policy,  corn,  fish,  salt,  fruit,  flour,  and  seed  *- 
were  declared  to  be  warranted  free  from  average  unless  general  or  the 
ship  should  be  stranded,  sugar,  tobacco,  hemp,  flax,  hides,  and  skins 
warranted  free  from  average  under  52.  per  cent.,  and  all  other  goods, 
also  the  ship  and  freight,  warranted  free  from  average  under  bL  per 
cent.,  unless  general  or  the  ship  be  stranded.  And  it  was  also 
declared  by  a  memorandum  thereunder  written  that  the  assurance 
thereby  effected  should  be  on  money  advanced  on  account  of  freight 
valued  at  8152."  Averments:  That  defendant  underwrote  for  100/.; 
That  Edouard  Serreys  was  interested  in  the  money  so  as  afore- 
said insured,  «<  being  money  advanced  to  him  as  owner  of  the  said 
ship  on  account  of  freight  of  the  cargo  hereinafter  mentioned,  and 
being  subject  to  the  risk  of  the  said  voyage  ;*'  and  that  the  insurance 
was  made  for  his  benefit.  Further  averments :  That  the  ship  took  on 
board  at  Cardiff  on  freight  for  Panama  the  cargo  in  respect  of  which 
the  said  money  was  advanced  on  account  of  freight  to  the  said  Edouard 
Serreys  as  the  owner  of  the  said  vessel,  and  set  sail  upon  the  voyage ; 
And  (( on  her  voyage  out  to  Panama  the  said  ship  with  the  said  cargo 
was,  by  the  force  and  violence  of  the  winds  and  waves  and  by  means  of 
Btonny  and  tempestuous  weather  in  the  course  of  such  voyage,  greatly 
damaged  and  injured ;  and  thereupon,  and  in  conaeqaence  of  the  said 


501  HALL  V.  JANSON.    H.  T.  1855. 

injury  and  damages  so  sustained  as  aforesaid,  the  master  of  the  stid 
ship,  in  order  to  enable  the  said  ship  to  prosecute  the  said  adveatnre 
and  proceed  on  the  said  voyage,  was  compelled  to,  and  did,  cause  tbe 
said  ship  to  put  in  at  Valparaiso  to  have  the  said  injury  and  damage 

*'^00'\  ^^P^^''^^  9  ^^^  ^^^  ^^^^  injury  and  damage  *was  by  the  direction 
"-'  of  the  said  master  then  and  there  repaired ;  And  that  the  costs 
and  expenses  thereby  then  incurred  by  the  said  master  in  and  aboat 
repairing  the  said  damage  and  injury,  and  in  and  about  unloading  and 
reloading  the  said  cargo,  which  was  necessarily  unloaded  for  the  said 
repair  of  the  ship,  and  reloaded,  and  in  and  about  providing  the  neces- 
sary stores  and  victuals  for  the  supply  of  the  said  ship  and  the  erev 
thereof  during  the  time  employed  in  the  said  repairs,  amounted  in  the 
whole  to  a  large  sum,  to  wit,  to  the  sum  of  200L ;  And  that  divers  of 
the  costs  and  expenses  so  incurred  and  made  as  aforesaid  were  and  are 
the  subject  of  a  general  average  loss  and  contribution,  by  and  amongst 
all  parties  interested  in  the  said  ship  and  the  said  cargo  and  the 
completion  of  the  said  voyage,  and  in  the  freight  to  be  earned  by  the 
said  ship,  and  the  said  money  advanced  on  account  of  freight,  in  pro- 
portion to  their  respective  interests ;  And  that  the  said  Edouard  Se^ 
reys,  as  being  so  interested  in  the  said  moneys  advanced  on  account  of 
freight  as  aforesaid,  became  and  was  liable  to  contribute  thereto  a  large 
sum  of  money ;  And  that  the  defendant,  as  such  insurer  on  the  said 
money  advanced  on  account  of  freight  as  aforesaid,  became  liable  to 
make  good  the  same  in  proportion  to  the  siud  insurance,  to  wit,  to  the 
amount  of  80Z.,  of  all  which  the  defendant  had  notice  before  this  suit, 
but  he  has  not  paid  or  made  good  any  part  thereof,  although  a  reasonable 
time  for  him  so  to  do  elapsed  before  this  suit." 

Plea :  «<  That  the  said  policy  was  made  in  London,  and  that,  accord- 
ing to  the  usages  and  customs  of  merchants,  underwriters,  and  others 
effecting  and  underwriting  marine  insurances  in  London,  and  the  known 
*^n^1  ^^^  accepted  mercantile  interpretation  and  meaning  of  *a  policy 
•^  of  insurance  in  the  same  language  as  the  said  policy  in  the  decla- 
ration, on  money  advanced  on  account  of  freight,  among  such  persons, 
an  insurer  of  money  advanced  on  account  of  freight  is  not  liable  to  paj 
or  make  good  any  part  of  a  general  average  loss  or  contribution." 

Demurrer.    Joinder. 

The  case  was  now  argued.(a) 

TFt72ea,  for  the  plaintiff. — ^The  subject-matter  of  the  insurance  is 
described  as  " money  advanced"  "on  account  of  freight."  That  is  a 
description  applicable  to  a  portion  of  the  freight  paid  in  advance  to  the 
shipowner,  to  be  returned  if  the  freight  is  not  earned,  which  is  conse- 
quently as  much  at  the  shipowner's  risk  as  the  unadvanced  portion  of 
the  freight.  It  appears  on  the  record  that  this  is  the  interest  which  it 
was  intended  to  insure.    It  might  have  been  described  as  <<  frei^t ;" 

(a)  Bffor*  Lord  OutpboU,  0.  J^  Coloridfe^  Wig litnai^  aad  OvonplQa»  Js. 
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lot  the  description  aetnallj  used  is  appropriate.    Then  the  declaration 
shows  a  general  arerage  loss,  as  expenses  were  volnntarilj  incurred  ift 
loading  and  unloading  the  cargo  for  the  benefit  of  the  whole  adrentnre. 
The  question,  therefore,  is  whether  the  plea  is  good.     It  does  not  rely 
on  8DJ  custom  forming  part  of  the  general  law  merchant,  as  exempting 
freight  from  general  average ;  the  Court  take  judicial  notice  of  the  law 
merchant  and  know  that  there  is  no  such  general  law.     But  it  relies 
upon  a  local  usage,  which  it  seeks  to  apply  to  the  written  policy  of 
insorance  so  as  to  alter  the  meaning  of  the  policy.     The  law  on  thai 
sabject  has  been  recently  discussed  in  this  Court  in  Brown  v.  Byrnet^ 
8  E.  ft.  B.  703  (E.  C.  L.  R.  vol.  77) ;  and  the  argument  ♦for  the  r»  r a- 
plaintiff  in  that  case  exhausts  the  subject,  and  is  adopted  as  the  ^ 
plaintiff's  argument  here.    It  will  be  seen  by  the  authorities  there 
cited,  and  by  the  judgment  in  Brown  t;.  Byrne,  that  a  local  custom  re* 
pngnant  to  the  terms  of  the  written  contract  is  to  be  rejected.     In  the 
ordinary  written  policy  the  underwriter  contracts  to  indemnify  againet 
perils  of  the  sea.     General  average  is  a  consequence  of  the  peril  of  the 
Bea:  and,  if  there  was  no  more  in  the  policy,  the  custom  that  the 
noderwriter  shall  not  indemnify  against  that  consequence  of  a  peril  of 
the  sea  would  be  as  repugnant  to  the  terms  of  the  policy  as  the  custom 
attempted  to  be  set  up  in  Blackett  v.  Royal  Exchange  Assurance  Com- 
pany, 2  C.  ft  J.  244.t    But  the  memorandum,  «>  freight,  warranted  free 
from  average,'*  "iitileM  general^*'  puts  an  end  to  all  doubt.     It  is  equi- 
Talent  to  an  express  stipulation  that  freight  shall  be  liable  to  generad 
arerage ;  and,  as  has  been  already  said,  this  <<  money  advanced"  « oa 
account  of  freight"  is  freight. 

J.  P.  WUdef  contr^ — ^The  matter  which  the  plaintiffs  intended  to  in* 
lure,  being  the  shipowner's  interest  in  a  part  of  the  payment  for  the 
carriage  of  the  goods,  may  be  freight ;  and,  if  he  had  insured  it  by  that 
description,  the  wording  of  the  memorandum  might  have  excluded  any 
eastom,  if  such  existed,  to  free  freight  from  general  average.  But  the 
merchant  may  advance  money  on  account  of  freight  under  such  cir- 
cumstances that  he  cannot  recover  it  back  if  the  voyage  fails ;  De 
Silvale  V.  Kendall,  4  M.  &  S.  87  (E.  C.  L.  R.  vol.  80).(a)  In  such  i^ 
ease  the  charterer  or  merchant  has  an  insurable  interest,  which  he  may 
insure  as  part  of  the  price  of  the  goods;  but  he  cannot  insure  r^cAr 
it  as  freight,  ^which  it  is  not.  The  better  way  is  to  <<  insure  his  *- 
interest  specially  as  <  money  advanced  in  part  payment  of  freight ;'  ** 
1  Amould  On  Marine  Insurance,  p.  220.  The  plaintiffs,  th^efore, 
having  insured  by  a  description  applicable  to  a  kind  of  interest  whiok 
by  the  custom  (if  valid)  is  not  liable  to  general  average,  and  the  pre* 
minms  having  been  settled  on  the  supposition  that  the  risk  was  on  suck 
hiterest,  cannot  now  say  that  they  meant  to  insure  a  kind  of  interest  ta 
which  the  custom  is  not  applicable.    It  is  to  be  observed  that  genertl 

(a)  Sm  BMndcn  *.  Dnw,  8  B.  4  Ad.  44S  (B.  C.  L.  B.  Tcl »). 
VOL.  IV.- 
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average  is  not  named  in  a  policy  as  one  of  the  risks  insured  against. 
No  doubt  it  is  impliedly,  by  custom,  one  of  them ;  but  there  are  no 
words  to  exclude  a  custom  that  a  particular  subject-matter  (not  named 
in  the  usual  memorandum)  shall  be  exempt  from  it. 

Further,  the  count  is  bad  as  not  showing  a  general  average  loss,  or 
any  loss  for  which  the  underwriter  even  on  freight,  or  cargo,  is  boond 
to  indemnify.  The  declaration  discloses  a  case  in  which  the  ship,  fcc, 
by  ordinary  perils  is  damaged.  It  is  in  such  a  case  the  duty  of  the 
shipowner  to  refit  her  at  his  own  expense,  or  at  the  expense  of  tbe 
underwriters  on  ship.  He  cannot  charge  the  expenses  of  such  repairs 
against  the  cargo  or  freight,  unless  the  original  cause  of  the  damage 
was  a  voluntary  sacrifice  of  part  for  the  benefit  of  the  whole ;  Power  r. 
;Whitmore,  4  M.  &  S.  141  (E.  C.  L.  R.  vol.  SO).(a)  In  Hallett  v.  Wig- 
ram,  9  Com.  B.  580,  601  (E.  G.  L.  R.  vol.  67),  which  is  the  last  case 
on  the  subject,  Wilde,  C.  J.,  says :  <<  This,  therefore,  is  the  case  of  ordi- 
nary sea  damage,  which  the  shipowner  must  repair  at  his  own  expense. 
^^Of>1  ^^^  claim  for  general  average  arises  where  a  part  of  a  ^shipper's 
-*  goods  is  sold  or  destroyed  for  the  purpose  of  relieving  the  rest 
from  some  impending  peril ;"  and  the  same  law  is  laid  down  in  Abbott 
Qn  Shipping  (8tb  ed.),  p.  497. 

WilleSj  in  reply. — The  passage  in  Amould  shows  that  the  mercbaDi 
who  has  advanced  money  may  insure  it  by  the  description  there  sug- 
gested. But  it  certainly  does  not  show  that  the  shipowner,  who  has 
received  part  of  the  freight  in  advance,  may  not  insure  it  by  in  ex- 
panded phrase  aptly  describing  freight  in  those  particular  circom- 
stances.  If,  either  by  misrepresentation  or  improper  concealment,  the 
underwriter  was  made  to  suppose  that  this  description  was  intended  to 
apply,  not  to  the  shipowner's  interest  in  the  freight,  but  to  the  less 
aptly  described  interest  of  a  merchant  in  the  increased  valae  of  his 
goods,  that  might  be  pleaded  as  a  defence.  The  description  being  one 
•which  may  apply  to  several  subject-matters,  the  averments  in  the  declsr 
ration  show  to  what  it  applies ;  and  that  in  this  case  is  freight.  To 
say  that  the  premiums  were  calculated  on  the  supposition  that  thecnatom 
is  binding,  is  a  petitio  principii. 

Then,  as  to  the  objection  that  the  declaration  does  not  disclose  a 
general  average.  No  doubt  the  ordinary  wear  and  tear  of  the  ship 
from  tempestuous  weather  is  not  a  subject  for  general  average.  When 
'the  repairs,  rendered  necessary  by  tempestuous  weather,  are  so  exten- 
sive that  the  shipowner  cannot  repair  them  without  extraordina^ 
efibrts,  as  by  putting  out  of  his  course  to  a  distant  port,  it  is  a  question 
of  difficulty  how  far  he  is  bound  to  do  so.  If  he  voluntarily  elects  to 
4o  so,  when  not  bound  to  do  so,  it  should  seem  that  the  expenses,  thos 
'*^71  ^^^^^^^9  *^^^  ^^®  subject  of  general  average.  But  at  all  events 
-'  the  expenses  of  loading  and  unloading  the  cargo  may  be  general 

(a)  8m  alio  De  Vmz  v.  Salrftdori  4  A.  4  B.  420  (E.  C.  L.  B^  toL  31), 
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average;  The  Copenhagen,  Mening,  1  Rob.  Adm.  Rep.  289.  It  is 
enough  to  support  this  declaration  if  any  one  of  the  things  stated 
might,  under  any  circumstances,  give  rise  to  a  general  average ;  for  jt. 
is  averred  that  they  did  do  so.  Cur.  adv.  vvlU  . 

Lord  Campbell,  G.  J.,  on  a  sabseqnent  day.  in  this  term  (January 
24th),  delivered  judgment. 

The  first  question  to  be  determined  in  this  case  is,  whether  the 
deckration  be  good  upon  the  face  of  it.  The  defendant  contends  that 
it  does  not  show  any  loss  by  perils  insured  against,  within  the  meaning 
of  the  policy.  But  we  think  that  it  contains  sufficient  allegations  of 
the  accruing  of  a  general  average  loss,  for  which  the  underwriters  are 
liable.  The  pleader  in  his  history  of  the  voyage  begins  by  narrating 
disasters,  the  loss  occasioned  by  which  must  be  borne  exclusively  by  the 
owner  of  the  ship ;  that  by  means  of  stormy  and  tempestuous  weather 
she  was  greatly  damaged  and  compelled  to  put  into  Valparaiso  to  be 
repaired,  where  she  was  repaired:  but  there  is  a  further  statement, 
that  for  the  purpose  of  repairing  her  it  was  necessary  to  unload  and 
reload  the  cargo ;  that  «« divers  of  the  costs  and  expenses  so  incurred 
and  made  as  aforesaid  were  and  are  the  subject  of  a  general  average 
loss,"  and  that  the  party  insured  by  this  policy  in  respect  of  the  interest 
insured  « became  and  was  liable  to  contribute  thereto."  Now  the 
expenses  necessarily  incurred  in  unloading  and  reloading  the  cargo  for 
the  purpose  of  repairing  the  ship,  that  she  may  be  made  '''capable  r^cAo 
of  proceeding  on  the  voyage,  have  been  held  to  give  a  claim  to  ^ 
general  average  contribution ;  for  the  acts  which  occasion  these  expenses 
become  necessary  from  perils  insured  against ;  and  they  are  deliberately 
done  for  the  joint  benefit  of  those  who  are  interested  in  the  ship,  the 
cargo,  and  the  freight.  The  Copenhagen,  Mening,  1  Rob.  Adm.  R. 
289,  Plummer  v.  Wildman,  8  M.  &  S.  482  (E.  C.  L.  R.  vol.  SO),  Stevexia 
On  Average,  24. (a)  This  doctrine  is  quite  consistent  with  what  is  laid 
down  in  Power  v.  Whitmore,  4  M.  &  S.  141  (E.  C.  L.  B.  vol.  30),  and 
the  other  ^ases  relied  upon  by  Mr.  Wilde. 

We  are  next  to  consider  the  sufficiency  of  the  plea.  For  this  pur- 
pose we  must  examine  the  written  contract,  and  see  what  it  says  respect- 
ing such  a  loss.  The  policy  not  only  contains  general  words,  to 
mdemnify  the  assured,  but  it  expressly  declares  that  "  freight"  is  «  war- 
ranted free  from  average  under  5  per  cent.,  unless  general  or  the  ship 
be  stranded."  Therefore  the  underwriter  on  freight,  expressly,  abso- 
Intely,  and  universally,  undertakes  to  pay  general  average^  however 
large  or  however  minute  the  amount  may  be. 

The  interest  insured  by  this  policy  <«  being  money  advanced  to" 
the  assured  «<  as  owner  of  the  said  ship  on  account  of  freight  of  the 
cargo"  loaded  on  board  her,  and  <<  subject  to  the  risk  of  the  said  voyage,*' 

(a)  2d  td.  London,  1810.  See  pp.  70,  71  of  PhiUipe'e  edition  of  SteTeni  aad  Benetike, 
Beilw  (U.  a),  1811. 
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Ss  really  find  ts\3\>stMihX\j  freight^  being  the  recoinpehBe  to  be  earned 
by  the  owner  of  the  ship,  if  he  carries  the  goods  on  the  TOyage  insured 
and  delivers  them  at  the  port  of  destination.  As  fce  must  repay  the 
afnoant  if  he  fails  to  do  so,  although  prevented  by  the  perils  tyf  narigi- 
tion,  the  circumstance  of  its  being  conditionally  paid  in  adtanee  does 
not  alter  its  character. 
^jU)d1      *^^*  Wilde  contended  that  this  interest  Conid  toot  be  insDred 

^  as  freight^  and  that  from  the  description  of  it  in  the  policj, 
<«  khoney  advanced  on  account  of  freight,*'  the  underwritiers  were  autho- 
rized in  supposing  that  the  insurance  was  effected  by  the  charterer  of  a 
fehip,  or  the  shipper  of  goods,  on  money  paid  on  accouiit  of  freigbt  to 
the  owner  of  the  ship.  Money  paid  in  advance  by  a  cfaartereTf  or 
ihipper  of  goods,  is  not  in  strictness  freight ;  it  has  been  called  more 
^toperiy  <cthe  price  of  the  privilege  of  putting  the  goods  on  board  the 
ihip  to  be  conveyed  to  their  place  of  destination  :*^  tmt  great  latitude  is 
ikllowed  in  describing  the  interest  in  a  policy  of  insurance,  provided  thst 
the  nature  of  it  is  intelligibly  disclosed :  and  th^re  seems  no  reason  wh; 
the  money  advanced  may  not  be  insured  as  freight  as  w^H  'as  the  money 
to  grow  due  on  th6  charter,  which  is  undoubtedly  insurable  as  freight, 
although  not  properly  freight,  and  rather  the  price  of  the  hire  of  the 
Bhip.  Nor  do  we  see  how  we  can  be  called  upon  to  infer  tbat  the 
'Expression  <<  money  advanced  on  account  of  freight^'  necessarily  indicates 
that  the  insurance  is  effected  by  the  charterer  or  shipper,  and  that  the 
freight  paid  in  advance  is  at  his  risk,  not  at  the  risk  of  the  ditpovner. 
If  this  be  )a  fact,  and  a  fact  material  for  the  defendant,  he  (ragirt  to 
Yaise  the  question  by  some  traverse  or  plea. 

Assuming  now  that  there  is  by  this  policy  an  exprefliB  contract  that 
the  underwriters  shall  be  liable  for  general  average,  can  the  aDegeJ 
usage  be  set  up  as  a  bar  to  the  action  ?  We  think  that  it  cannot ;  for 
it  is  entirely  in  derogation  and  contradiction  of  the  written  contrset. 
Usage  may  be  relied  upon  to  show  the  sense  in  whidi  an  expresnofl 
found  in  a  written  contract  is  used  in  a  particular  trade ;  and  a  usage, 
^'^lOl  ^^'^^^^^'^^  ^^^^  ^  written  ^contract,  may  be  introduced  into  it,  ts 

-*  both  parties,  being  aware  of  it,  may  be  supposed  to  intend  that 
it  shall  form  part  of  their  bargain.  But  to  let  in  verbal  evidence  of  i 
usage  for  the  purpose  of  contradicting  and  nullifying  an  express  written 
contract  would  be  contrary  to  all  principle,  and  has  been  forbidden  as 
often  as  the  attempt  has  been  made.  It  may  be  enough  to  refer  to  the 
case  of  Blackett  v.  Royal  Exchange  Assurance  Oompaniy,  2  C.  &  J- 
244,t  ^Q  which  it  was  held  that  to  an  action  on  a  policy  in  the  osaal 
form  on  ship,  boats,  &c.,  the  defendant  could  not  set  up  a  usage  that 
under  such  a  policy  the  underwriters  cannot  be  called  upote  to  pay  fof 
the  loss  of  hoaU  slung  on  the  outside  of  the  ship  upon  the  quarter. 
^Says  that  great  Judge  Lord  Lyndhurst :  <<  It  was  not  to  e!q>iain  soj 
ambiguous  words  in  the  policy,  any  words  which  might  admit  of  dosbt, 
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nor  to  introdnoe  malier  upon  which  the  policy  was  silent,  bat  wss  at 
direot  TsrUace  with  lh#  words  of  the  policy,  and  in  plain  opposition  to 
the  hagnage  it  nsedi"  <<  Usa^^  may  be  admissible  to  explain  what  ia 
doftbtful,  it  is  never  admieaible  to  eontradiot  what  is  plain." 

fiefersaee  was  made  in  the  argument  to  the  recent  caae  of  Brown  v^ 
Byrne,  3  B.  &  B.  70a  (E.  0.  L.  B.  vol  77) :  bat  this  Coart  by  ao  meant 
uiteadad  there  to  depart  from  the  principles  which  we  have  now  laid 
down ;  and  ihe  marginal  note  in  the  report  woald  better  express  the 
Titw  taken  of  the  aohject,  by  the  Jadges  who  conciirred  in  that  decisioni^ 
if  it  had  said  that  the  eastern  ^<  wa^  not  inconsistent  with  the  bill  of 
lading,"  instead  of  aaying  that  it  ^^  controlled  the  bill  of  lading/' 

la  the  present  caae»  withont  fbrther  entering  into  the  ^authp-  ri»ei« 
ritieB,  we  think  it  enongh  to  sigr  that  in  oar  opinion  the  declara-  '- 
tion  is  soiieient)  the  ple%  is  bad,  and  there  must  be  jndgment  fmr  thq 
phintib.  Jadgo^eat  for  the  plaintifis. 


JOSEPH  POWERS  V.  THOMAS  FOWLER.    Jan.  16. 

BfCmJiDt  b«iaf  aolioitor  for  th*  jmrohaMr  of  real  Mtote,  who  had  made  default^  wrote  to  thf 
lolidton  of  the  plaintiff,  who  was  the  rendor,  in  the  following  termi :  "  to  sare  the  pnrehaaer 
from  daigw  of  entire  deetrnelioB  of  hii  eredit»  Ihere  aiipeari  te  be  lo  altenattve  hal  for  me 
to  w4trte|te  to  sellle  the  parabaae.  After  long  eoniideration,  I  rery  reluotantlj  ondertakf 
to  lettie  it  within  two  monthi,  if  that  will  be  eatiiiketory  to  your  elient" 

H«ld:  that  thia  expreaied  %  promise  eonditional  on  the  plaintiSb  aeeepting  the  ofbr«  aad  WM 
Aefefeie  %  memonrndupi  of  *  eontiaet  in  eonaideratioa  that  plaintiff  wonld  aoeept  the  offer^ 

the  eonsideration  to  saUsf  j  the  4th  seotion  of  the  statute  of  Frauds. 


Ooun;  avexring  that  Thomas  Ooodes  had  agreed  to  bay  eertaio 
hndg  of  the  plaintiff  on  terms  set  oat ;  that  plaintiff  had  been  ready  to 
perform  his  part,  bat  (Joodes  had  after  pert  payment  made  defaalt,  and 
plaintiff  was  entitled  to  rescind  the  contract  or  to  take  proceedings 
against  Ooodes,  of  all  which  defendant  had  not^e ;  and  thereapoxii  <«  in 
consideration  that  plaintiff  woald,  within  two  months  next  following 
(upon  bsing  reqaested  by  defendant  so  to  do,  and  apon  Ae  performance 
^J  Ooodes,  or  by  defendant  on  his  behalf,  of  all  thipgs  remaining  to  be 
Performed  on  the  part  of  the  said  parchaser),  perform  the  said  contract^ 
in  all  things  on  the  plaintiff's  part  to  be  performed,  defendant  promised 
plamtiff  that  he  woald  procare  the  contract  to  be  performed  by  Goodee 
vithia  tbe  said  period  in  all  things  on  the  parchaser's  part  there  to  be 
performed*"    Breach :  that  defendant  did  not  so  procare  performance* 

Plea :  that  the  alleged  andertaking  and  promise  in  the  declaration 
mentioDed  was  and  is  contained  in  a  letter  written  by  the  defendant 
uid  addressed  aad  sent  tb  one  John  Beedham,  and  which  said  letter 
vas  and  is  in  the  *words  and  figares  following,  that  is  to  say :  r^cjc^i  a 
^Hontingdon,  80th  JilJ^>  1858.    My  dear  Sir.    Powen  aad  ^  ^" 

2£ 
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Goodes.  To  save  the  purchaser  from  danger  of  eatire  destraction  of  his 
credit,  there  appears  to  be  no  alternative  but  for  me  to  undertake  to 
settle  the  purchase.  After  long  consideration,  I  very  reluctantly 
undertake  to  settle  it  within  two  months,  if  that  will  be  satisfactory  to 
your  clients.  In  the  event  of  (roodes  bringing  me  any  reasonable  som 
on  account  of  the  purchase,  I  shall  be  glad  to  complete  it  earlier.  I 
am  apprehensive  that  it  is  very  dear,  and  that  I  may  have  to  sell  it 
again  at  a  loss.  Having  gone  so  far  with  the  business,  I  do  not  like  to 
abandon  it,  although  I  have  no  satisfaction  in  going  through  with  iL 
I  am.  Dear  Sir,  yours  truly,  W.  Fowler.  John  Beedham,  Esq^ 
Solicitor,  Kimbolton."  And  the  defendant  farther  says  that  the  words 
and  names  <<  Powers*'  and  <«  Goodes"  in  the  said  letter  mentioned 
respectively  mean  and  are  intended  to  describe  the  plaintiff  and  the 
said  Thomas  Goodes  in  the  declaration  mentioned.  And  that,  sare  as 
in  this  plea  aforesaid,  the  defendant  did  not  undertake  or  promise  u 
alleged. 

Replication :  that,  before  the  writing,  addressing,  or  sending  of  the 
said  letter  in  the  said  plea  mentioned,  the  defendant  had  been  applied 
to  and  was  requested  on  behalf  of  the  plaintiff  to  undertake  and  promise 
that  the  said  Thomas  Goodes  should  complete  the  said  purchases  within 
some  certain  ascertained  and  specified  time ;  and  notice  by  and  on 
behalf  of  the  plaintiff  was  then  given  to  the  defendant  that  proceedings 
would  be  had  and  taken  against  the  said  Thomas  Goodes  in  respect  of 
his  breaches  of  the  said  contracts  unless  the  defendant  did  so  undertake 
and  promise.  And  the  said  letter  in  the  said  plea  mentioned  was 
*^1  ^1  ^^^^^^9  addressed,  and  sent  *in  answer  to  such  application,  re- 
-'  quest,  and  notice,  and  was  intended  to  be  a  compliance  therewith. 
That  the  plaintiff,  by  the  said  John  Beedham,  then  being  his  agent  law- 
fdlly  authoriied  in  that  behalf,  within  a  reasonable  time  after  the  said 
writing,  addressing,  and  sending  of  the  said  letter  in  the  said  plea  men- 
tioned, assented  to  the  said  promise  of  the  defendant  in  the  letter  con- 
tained in  the  said  plea  mentioned :  that  is  to  say,  by  a  letter  written 
by  the  said  John  Beedham  as  such  agent  as  aforesaid,  and  which  said 
letter  was  and  is  in  the  words  and  figures  following,  that  is  to  say* 
(^  Eimbolton,  5th  August,  1858.  My  dear  Sir.  Powers  and  Goodes. 
Your  letter  engaging  to  settle  this  purchase  in  two  months  is  perfectly 
satisfactory.  Yours  truly,  John  Beedham.  William  Fowler,  Esq., 
Solicitor,  Huntingdon."  And  the  plaintiff  further  saith  that  the  words 
and  names  « Powers"  and  <«  Goodes"  in  the  said  letter  mentioned  re- 
spectively were  and  are  intended  to  describe  the  plaintiff  and  the  said 
Thomas  Goodes  in  the  declaration  mentioned. 

Demurrer  to  the  replication.     Joinder. 

Further  rejoinder :  that  no  such  application  or  request  was  made  a 
writing,  as  supposed ;  nor  was  any  such  notice  given  as  alleged ;  nor 
was  the  said  letter  written,  addressed,  or  sent  in  answer,  or  intended  to 
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be  each  compliance,  as  alleged ;  nor  did  the  said  John  Beedham,  as 
igent  in  that  behalf,  within  a  reasonable  time  assent  as  alleged. 

Demurrer  to  the  rejoinder.     Joinder. 

Rofmandj  for  the  defendant. — ^The  contract  disclosed  on  the  declara^ 
tioD  being  a  contract  to  answer  for  the  default  of  Goodes,  the  question 
is,  whether  the  writing,  shown  on  the  record,  is  a  sufficient  memorandum 
within  *the  meaning  of  the  4th  section  of  the  Statute  of  Frauds,  r^r-tM 
29  C.  2,  c.  8.  It  is  settled  that  a  memorandum  in  such  a  case  '- 
is  not  sufficient,  unless  both  the  promise  and  the  consideration  for  the 
promise  appear  in  the  writing.  [Lord  Campbell,  G.  J. — There  can  be^ 
little  doubt,  in  this  case,  that  the  person  signing  the  letter  set  out  in 
the  plea  undertakes  to  settle  the  purchase ;  and  a  breach  of  that  under- 
taking is  sufficiently  assigned.  But  the  real  question  is,  whether  any 
and  what  consideration  appears  in  the  writing.]  There  appears  a  very 
good  motive  for  the  promise  of  the  defendant,  namely,  his  kindness 
towards  Ooodes :  but  that  is  not  a  consideration  for  a  promise.  [Lord 
Campbell,  G.  J. — A  consideration  may  either  be  a  benefit  to  the  pro- 
misor or  a  detriment  to  the  promisee.  I  do  not  at  present  see  anything 
in  the  writing  showing  a  benefit  to  the  defendant ;  but  is  there  not 
ground  for  saying  that  the  plaintiff  was  to  alter  his  position,  so  as  to 
be  prejudiced  ?]  Nothing  is  disclosed  in  the  writing  which  would  alter 
the  plaintiff's  position.  If,  the  hour  after  that  letter  was  written,  the* 
plaintiff  had  exercised  his  legal  rights  against  Goodes  to  the  utmost, 
there  is  nothing  stated  in  the  letter  which  would  prevent  him.  It  may 
be  conjectured  that  the  defendant  expected  that  time  would  be  given  : 
but  that  is  not  sufficient ;  Glancy  t;.  Piggott,  2  A.  &  E.  478  (E.  G.  L. 
B.  vol.  29),  Hawes  v.  Armstrong,  1  New  Ga.  761  (E.  G.  L.  R.  vol.  27), 
Price  V.  Richardson,  15  M.  k  W.  589.t  [Grompton,  J. — In  those  cases,* 
and  in  many  others,  it  did  not  appear  on  the  face  of  the  writing  signed 
by  the  defendant  that  the  plaintiff  was  to  do  anything.  But  there  are 
many  eases  in  which  a  guarantee  has  been  held  good,  when  by  reasona- 
ble intendment  it  appears  that  the  defendant's  promise  to  the  rt^e-if' 
V^intiff  was  on  condition  that  the  plaintiff  did  something,  '- 
though  he  was  not  bound  to  do  it.  For  example,  a  written  promise, 
^if  you  furnish  goods  hereafter  to  A.  B.  I  will  see  you  paid,"  does  not 
disclose  anything  binding  the  promisee  to  furnish  the  goods  to  A.  B. : 
but,  if  he  does  furnish  them,  there  are  cases  to  show  that  the  guarantee 
is  good.(a)  Now  here  the  defendant  undertakes  « to  settle  it  within 
two  months,  if  that  will  be  satisfactory  to"  the  plaintiff.  And  the  ' 
replication  shows  that  the  plaintiff  said  it  was  satisfactory.]  It  does 
not  show  a  binding  agreement  to  give  time. 

•PAtpioft,  contr&. — After  the  plaintiff  had,  by  the  letter  disclosed  in 
the  replication,  accepted  the  defendant's  offer,  it  is  clear  that  any  im- 

(a)  Sm  tha  aathoiities  ooUeotod  in  1  Smith's  Lea.  Cu.  136  a,  note  to  Birkmjr  v.  Darnell, 
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nediate  proeeedings  tmkea  against  Qoodes  would  haye  been  in  hreaek 
of  the  agreement  between  the  plaintiff  and  the  defendant.  If  that  be 
■o,  there  is  ample  consideration  in  fact,  and  the  qnestion  if  merdy 
whether  it  appears  on  the  signed  writing.  Now,  on  eiawiining  the  ns- 
SMTons  cases,  it  will  be  found  that  those  in  which  the  |daintiff  has  ftikd 
are  cases  in  which  the  writing  has  expressed  merely  an  HnceacBtioBal 
promise,  but  that,  wheneTer  the  writing,  giving  it  a.  reasonabb  eon- 
atruction,  has  shown  a  promise  on  a  condition  to  be  fulfilled  bj  tiie 
plaintifl^  the  performance  of  that  condition  has  been  held  to  be  a  eoasi* 
deration  apparent  on  the  writing.  Besides  the  oases  sUnded  to  b? 
Grompton,  J.,  as  to  the  future  supply  of  goods,  there  are  similar  etses 
as  to  guarantees  for  the  conduct  of  servants.  In  those  eaaea,  whenertf 
it  can  be  collected  that  the  writing  means  «<  if  yon  continue  te  enpbj 
*S1  fS1  ^™  *^  pui^i'^y/*  sufficient  consideration  has  been  held  to  appetr, 
-'  though  the  master  was  not  bound  to  keep  the  aervaat  at  all; 
Newbury  v.  Armstrong,  6  Bbg.  201  (E.  G.  L.  R.  vol  1»);  Bjitf. 
Curtis,  8  D.  Id  B.  62  (E.  G.  L.  B.  vol.  16). 

Baymandf  in  reply. — James  v.  Williams,  5  Bw  Id  Ad.  IIM  (E.  C.  L 
'SL  vol.  27),  is  very  similar  to  the  present  case. 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  judgment  must  be  girea 
for  the  plaintiff.  The  principles  on  which  we  are  to  decide  are  hmg 
settled.  We  need  not  run  over  the  cases  which^  since  Wain  v.  Warl* 
tors,  5  East,  10,  have  established  that,  in  cases  within  the  4th  seetxm 
ef  the  Statute  of  Frauds,  there  can  be  no  sufficient  memorsBdaiB  in 
writing  unless  the  agreement  appears  in  writing.  And  the  agrctmeni 
includes  not  merely  the  promise  or  undertaking,  but  the  considersti«D 
for  that  promise,  without  which  it  is  not  an  agreement ;  therefcrt  tli 
consideration  must  be  disclosed  in  the  writing.  But,  if  it  appesn  by 
the  express  terms,  or  by  necessary  inference  from  the  terms  of  tbe 
writing,  that  the  defendant's  promise  is  upon  the  terms  of  the  phiatiff 
performing  some  condition,  the  performance  of  which  will  be  a  htM&i 
to  the  defendant  or  a  detriment  to  the  plaiatii^  then  it  wffwn  ia 
writing  that  there  is  a  consideration,  and  on  the  performance  of  tb» 
condition  the  plaintiff  may  sue.  Now  here  the  writing  signed  bj  tbe 
defendant  is  a  letter  written  by  the  solicitor  of  a  purehaser  in  defaolt; 
it  is  addressed  to  the  solimtor  of  the  vendor.  He  says  that  tbe  pvr- 
^^^.^  chaser  is  in  danger  of  entire  destruction  of  his  credit^  uakas  be, 
-'  *the  defendant,  undertakes  to  settle  the  pur^ase«  That  bmsI 
mean  such  a  settlement  as  will  save  the  credit  of  his  client.  Then  be 
goes  on  to  say :  <<  I  very  reluctantly  undertake  to  settle  it  within  two 
months,  if  that  will  be  satisfactory  to  your  idients^*'  That  is  ob  tbe 
express  condition  that  the  clients  accq>t  tbe  oflbr.  If  they  doy  tbey 
must  of  necessity  refrain  from  taking  proceedings  against  the  purebaser 
for  two  months ;  for  that  is  the  offer  of  the  defendant.  And  sooh  aa 
acceptance  is  ample  consideration ;  and  it  appears  in  the  writing.  I^ 
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cases  died  by  Mr.  Bagfrntrnd  are  cases  in  which  the  writing  showed  aa 
ihsolafte  promiae^  aubjeot  fta  no  condition.  Hese  there  is  an  express 
condition  that  the  plaintiff  accept  the  offer  as  satisfactory.  Their 
loeeptanee  is  shewn  here  by  the  replication*  It  happens  to  be  in 
iriliBg:  baft^  if  it  had  been  by  parol^  it  wonld  have  been  just  as  bind* 
iag;  for  en  the  aoceptance  the  case  became  identical  in  iHrinciple  with 
a  long  series  of  eaaes^  beginning  with  Stadfe  v.  Lill,  9  East,  848»  in 
vhich  pronnses  in  writings  made  before  goods  are  sapplied,  that  if  the, 
goods  are  aofpUed  to  a  third  person  they  shall  be  paid  for,  have  been 
keld  Undmg  after  the  goods  are  snpplied. 

CoLEaiiMffiy  X — ^Ihere  has  been  a  great  deal  of  litigation  on  this 
tBicftment :  but  the  prbciplea  are  well  enough  settled.  The  memorsn- 
dan  of  agreement  xnnst  in  itself  disclose  all  the  requisites  of,  a  contract. 
Yon  may  have  recourse  to  all  the  circumstances  admissible  to  apply  the 
tgreement;  bat  the  signed  memorandnm  must  in  itself  contain  the 
whole  requisites  in  writing.  It  becomes  therefore  in  each  case  a  ques- 
tion of  *constraction  of  the  writing  said  to  be  a  memorandum  of  r^e-io 
the  tgreement.  In  the  present  case,  I  construe  the  letter  as  ^ 
disclosing  a  sufficient  consideration.  The  defendant  begins :  <<  to  save 
the  poichaser  from  danger  of  entire  destruction  of  his  credit,  there  ap- 
pears to  be  no  alternative  but  for  me  to  undertake  to  settle  the  pur- 
chase." That  shows  the  motive  for  his  interference,  but  is  no  agreement 
yet.  He  then  goes  on :  <«  after  long  consideration,  I  very  reluctantly 
undertake  to  settle  it  within  two  months."  That  is  his  promise :  but, 
if  the  letter  had  stopped  there,  it  would  not  be  sufficient,  as  it  would 
hare  disclosed  no  consideration  for  his  promise:  but  it  goes  on:  ^if 
that  will  be  satisfactory  to  your  clients."  I  construe  that  to  mean  «« if 
joor  clients  are  satisfied  :'*  that  is,  not  merely  are  pleased  that  the  de- 
fendant makes  the  offer,  but  agree  to  it,  and  accept  the  offer  to  settle 
in  two  months :  and  on  that  construction  this  is  a  sufficient  memoran- 
dmn  disclosing  an  ezeontory  consideration, 

WiQHiif  AN,  J. — The  important  question  is,  whether  the  writing  dis- 
closes any  sufficient  consideration.  All  the  cases  agree  that  it  is  enough 
if  the  eonsideration  can  fairly  be  collected  from  the  terms  of  the  writing. 
Now  here^  without  taking  anything  but  the  letter  itself,  it  appears  on 
the  face  of  it  that  the  defendant's  client  was  not  able  to  complete  a 
parchase ;  that  the  defendant  is  apprehensive  that  the  client's  credit 
will  be  destroyed,  and  therefore  undertakes  to  settle  it  within  two 
noDths  if  thai  be  satisfactory  to  the  vendor ;  and  that  if  the  purchaser 
famishes  funds  he  will  complete  the  purchase  earlier.  From  that  I 
think  you  may  fairly  collect  a  promise  by  the  writer,  in  consideration 
that  the  vendor  *will  be  content  with  the  completion  of  the  con-  r^r^t  q 
tract  b  two  months,  to  complete  it  then.  If  that  be  the  fair  '- 
intendment,  there  is  a  sufficient  memorandum  of  an  agreement. 

There  is  a  subordinate  question,  namely,  whether  the  declaration  cor* 

YOL.  IV.— 42  2  B  2 
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rectlj  states  the  contract.  If  it  did  not,  the  count  might  be  amended: 
but  I  think  the  count  sufficiently  states  a  contract  to  enlarge  the  tim* 
for  two  months. 

Crompton,  J. — ^It  seems  to  me  that  the  letter  offering  an  undertakiBg 
disclosed  a  consideration  for  it.  I  think  that  the  offer  to  undertake  to 
settle  the  purchase  in  two  months,  if  that  will  be  satisfactory  to  the 
plaintiff,  would  be  appropriately  translated,  in  pleading,  into  a  pronuM 
to  settle  the  purchase  in  two  months  in  consideration  of  the  plaintif  i 
accepting  that  as  a  settlement  of  their  claim.  There  is  no  reason  that 
the  acceptance  of  the  offer  should  be  in  writing :  and,  the  moment  it 
was  accepted,  there  was  a  complete  agreement  for  a  consideration,  wbidi, 
I  think,  appears  on  this  writing ;  not  merely  by  implication,  but  in  ex* 
press  terms.  Judgment  for  plaintiff.(a) 

(a)  The  defendant  haTing  snggested  error,  tbe  cause  was  argued  in  the  Exohequer  Chamber  it 
the  following  Easter  Term  (Tuesday,  April  24, 1866),  before  Jerris,  C.  J.,  CnssweU,  WiBisau^ 
and  Crowder,  Js.,  and  PoUocki  0.  B.,  Parke  and  Martin,  Bs.,  by  BramwtU,  for  the  psity  s^- 
gesUng  error,  defendant  below,  and  Phipton  for  the  plaintlif  below. 

During  the  argument,  soToral  of  the  Judges  expressed  a  strong  opinion  that,  IndeptndsBtijrf 
the  Statute  of  Frauds,  there  was  no  eontraot  unless  the  plaintiffp  within  a  rcaaonable  time  afUr 
the  offer  to  him,  notified  to  the  defendant  his  aooeptanoe  of  it ;  and  that,  on  the  demurrer  to  tbt 
rejoinder,  it  must  be  taken  as  admitted  that  there  was  no  such  notification  of  assent  withia  • 
reasonable  Ume.  As  this  objection  had  not  been  pointed  out  in  tho  court  below,  PhifKm  ob- 
tained leare  to  amend  bj  taking  issue  on  the  rgoinder.  There  was  consequently  no  dediioa  it 
error. 


^-om    *The  QUEEN  v.  The  Inhabitants  of  the  Parish  of  ST. 
^^^J  GEORGE'S  BLOOMSBURY.    Jan.  17. 

The  act  of  justices,  in  ordering  the  binding  of  a  pauper  child  apprentice  under  stat.  S6  6. 3f  e. 
139,  B.  1,  is  judicial;  and  it  must  therefore  appear,  on  the  face  of  the  order,  that  the  jsitieM 
made  it  within  their  jurisdiction :  if  not,  no  settlement  can  be  gained  by  inliabitancy  and  m- 
rice  under  the  indenture  of  apprenticeship. 

Where  this  does  not  appear,  the  defect  is  not  cured  by  a  statement  in  the  indenture  that  itU 
^ade  in  pursuance  of  an  order  of  justices  in  and  for  the  oonnty,  and  adding  the  date  of  tks 
actual  order,  though  the  order  is  written  on  the  margin  of  the  indenture. 

Kor  by  a  statement  in  the  order  that  it  is  executed  at  the  Board  room  of  the  workhouse  of  i 
district,  which  district  appears,  by  the  order,  to  be  within  the  county. 

On  appeal  against  an  order  of  two  justices  removing  William  Marrell 
and  his  wife  from  the  parish  of  St.  Clement  Danes  to  the  parish  of  St. 
George,  Bloomsburj,  both  in  Middlesex,  the  Sessions  confirmed  the 
order,  subject  to  the  opinion  of  this  Court  on  a  case  which  was  substan- 
tially as  follows. 

The  said  pauper,  William  Murrell,  was,  on  15th  October,  1840,  by 
indenture  bearing  date  the  same  day,  bound  as  a  parish  apprentice  to 
William  Bending,  within  the  appellant  parish,  and  duly  served  his  ap- 
prenticeship, and  resided  and  slept  within  the  appellant  parish  for  fortj 
days  and  upwards  whilst  serving  his  said  master  under  the  indentare. 
The  indenture,  order  for  binding,  and  the  allowance,  which  were  all  on 
the  same  sheet  of  paper,  were  as  follows. 
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« ThiB  indentiire,  made  the  15th  daj  of  October,  in  the  8d  year  of 
the  reign  of  our  Sovereign  Lady  Victoria  the  Fireti  by  the  Grace  of 
God,"  &c.,  <<  and  in  the  year  of  oar  Lord  1840,  witneseeth  that  Pere* 
grine  Femandes,  Robert  Baldock,  and  James  Wilkinson,  churchwardens 
of  that  part  of  the  parish  of  Saint  Andrew  Holborn  which  lies  above 
the  Bars  in  the  county  of  Middlesex,  and  the  parish  of  St.  George  the 
Martyr,  in  the  said  county,  having  the  power  and  authority  of  over- 
seen of  the  poor,  *and  Samuel  Addinsell,  Thomas  Christian,  r^^-o^ 
Frederick  Lindner,  and  Edward  Wrench,  overseers  of  the  poor  '- 
of  the  said  parishes,  have,  in  pursuance  of  an  order  of  George  Wigg 
tnd  Thomas  Russell,  Esquires,  two  of  Her  Majesty's  justices  of  the 
petoe  in  and  for  the  county  of  Middlesex,  bearing  date  the  said  15th 
day  of  October,  1840,  and  by  and  with  the  consent  of  the  said  two 
jostices,  put  and  placed,  and  by  these  presents  do  put  and  place,  Wil- 
liam Murrell,  aged  fourteen  years  or  thereabouts,  a  poor  child  of  the 
Baid  parishes,  apprentice  to  William  Bending,  of,"  ftc*,  <«  in  the  parish 
of  Samt  Andrew  Holborn  above  the  Bars,  in  the  county  of  Middlesex,*' 
&c.  Then  followed  the  rest  of  the  deed  of  apprenticeship ;  which  was 
signed  and  sealed  by  Bending. 
"Middlesex,  1      <<  Whereas,  the  overseers  of  the  poor  of  that  part  of 

to  wit.  J  the  parish  of  St.  Andrew  Holborn  which  lies  above  the 
Bars,  in  the  county  of  Middlesex,  and  the  parish  of  St.  George  the 
Martyr,  in  the  said  county,  have,  the  I5th  day  of  October,  1840, 
brought  before  us,  two  of  Her  Majesty's  justices  of  the  peace  of  the 
said  county,  whose  names  are  hereunto  subscribed,  William  Murrell,  a 
poor  child  of  the  said  parishes,  who  has  attained  the  age  of  nine  years 
and  upwards,  and  the  said  overseers  have  proposed  to  us,  the  said  jus- 
tiees,  to  bind  the  said  William  Murrell  apprentice  to  William  Bending, 
of,"  fcc.,  M  in  the  parish  of  St.  Andrew  Holborn  above  the  Bars,  in  the 
county  of  Middlesex,  boot  and  shoe  maker :  And  whereas  we,  the  said 
justices,  have  inquired  into  the  propriety  of  binding  the  said  William 
Murrell  apprentice  to  the  said  William  Bending,  and  have  particularly 
inquired,"  kc.  (following  the  usual  form):  <«Now  we,  the  said  justices, 
do  make  this  our  order,  of  and  concerning  the  premises,  and  do  rt^f-nt) 
^hereby  declare :  That  the  said  William  Bending  is  a  fit  person  *- 
to  whom  the  said  William  Murrell  may  be  properly  bound  as  appren- 
tice. And  we  do  order  that  the  overseers  of  the  said  part  of  the  said 
parish  of  Saint  Andrew  Holborn,  and  the  said  parish  of  Saint  George 
the  Martyr,  shall  be  at  liberty  to  bind  the  said  William  Murrell  appren 
tice  accordingly.  Given  under  our  hands  and  seals  at  the  Board  Room 
of  the  Holborn  Union  Workhouse,  the  day  and  year  first  above  written. 

«  Geo.  Wigg  (l.  s.) 
CI  Thos.  Russbll  (l.  8.)" 

«We,  whose  names  are  hereunto  subscribed,  two  of  Her  Majesty's 
justices  of  the  peace  of  the  county  of  Middlesex  (one  whereof  being 
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of  the  qaommX  do  coMeiit  to  the  pnttbg  forth  of  WiUiwi!  MvrtD, 
meDtioDed  ia  thia  iadenlare,  apj^ntioe^  acoovdiog  to  the  inloiit  u^ 
mtftDuig  of  ^  said  iodentara.  And  we  do  sign  thia  oar  aUawaaot 
thereoi^  thia  day  of  Ootober,  1840,  aad  hefore  the  exeeatioa  9t  tk 
aaid  iadeBture  by  aay  one  of  the  other  partiea  thereto. 

<<€rIQ.  WiM. 

The  order  for  biadiag  waa  written  in  the  margui  of  the  indaatwre; 
and  the  allowaaco  waa  likewiae  written  in  the  margin  immediatft^  in* 
derneath  the  order. 

No.  objeotion  was  taken,  on  the  part  of  the  appellants,  to  the  torn 
of  the  indenture  or  allowaaoe:  but  it  waa  objeetod,  on  their  psri,  thai 
the  said  pauper  oould  not  obtain  a  settlement  in  the  appellant  pariah  \>j 
residenee  whilst  serving  undor  the  aaid  indenture  of  ejMP^rentieailiip^ 
because  it  did  not  appesr,  on  the  faoe  of  the  above  order,  that  ths  two 
^Mfn  jiistioes  who  made  the  same  were,  at  *the  time  of  sadl  mskingi 
^  within  their  jurisdiction,  that  is  to  say,  within  the  oeomty  oS  Ui^ 
dlesez. 

The  sessions  overruled  the  objection,  and  ooafirmed  the  <Hd«  of 
removal. 

The  question  for  the  opinion  of  tlus  Court  is ;  Whether,  upea  the 
£acts  above  stated,  William  Mnrrell  legally  gained  a  settlen^ent  uadar 
the  said  indenture.  If  the  Court  should  answer  this  ques^i)  ia  tha 
affirmative,  then  the  order  of  removal  and  the  order  of  the  Qssrtar 
Sessions  are  to  be  confirmed :  if  otherwise,  both  are  to  be  quashed. 

Jl  IF.  EuddkiUm^  in  support  of  the  order  of  Sessions. — ^If,  ia  tho 
order,  the  words  «in  and"  were  inserted  before  the  words  <«of  the  sai4 
county,**  the  jurisdiction  would  sufficiently  appear,  according  to  Begias 
9.  Stockton,  7  Q.  B.  620  (E.  C.  L.  B.  vol.  58),  inasmuch  aa  it  woali 
then  be  shown  that  the  justices  were  acting  in  the  county,  The  order 
and  allowance,  by  stat.  66  O.  8,  o.  189,  s.  1,  mast  both  be  made  bsfere 
the  indenture  is  ezeouted  by  the  parties ;  and  the  order  must  be  refe^ 
red  to  by  date,  together  with  the  names  of  the  justices,  in  the  indeatare* 
I^ow,  in  Begioa  v.  Aldbrough,  18  Q.  B.  190  (£.  C.  L.  B.  vol  W),  the 
allowance  was  written  at  the  foot  of  the  indenture,  and  referred  to  the 
order  by  date ;  this  was  held  to  be  a  sufficient  reference  by  the  iadca- 
ture  to  the'  order.  Here  the  indenture,  in  referring  to  the  order  by 
date,  calls  it  an  order  made  by  two  jqatioes  ««in  and  (or  the  coonty  of 
Middlesex."  Taking  the  whole  as  one  instrument,  therefore  the  JOS' 
tioes  appear  to  have  made  the  order  witUn  the  jurisdiction.  A  sisiilai 
*5241  '^^^^^^^  ^prevailed  in  Begina  «•  Aahburtoa,  8  Q.  B.  871  (E-  C* 
■•  L.  B,  vol.  66),  Bex  v.  Countesthorpc,  2  B.  4  Ad.  487  (E.  C.  L 
B.  vol.  22),  and  Bex  it  Hinckley,  1  B.  &  Aid.  278.  The  objeetioa 
applies  only  to  the  order :  the  allowance,  under  sect.  1,  may  be  signed 
^anywhere;  Begina  v.  Btainforth»  11  Q.  B«  6«  (E.  C»  L.  &  toL  ^> 
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B^gioa  v.  Totness,  11  Q.  B.  80  (E.  C.  L.  R.  toI.  63).  The  margin^ 
ilso,  of  the  order  has  the  words  <«Middlese:K  to  wit,"  which  xnaj  be 
caHed  in  aid  for  the  interpretation  of  the  body  of  the  instrument. 
Agaib^  the  justices  appear  to  have  acted  in  the  board  room  of  the  Hol- 
born  Union  Workhouse.  If  that  is  in  the  district  (a)  mentioned  in  th6 
order,  the  order  itself  shows  that  the  district  is  in  Middlesex.  Even 
if  the  building  be  in  an  adjoining  parish,  it  is  a  part  of  the  parish  for 
the  purposes  of  settlement;  stat.  59  6.  8,  c.  12,  ss.  10, 11. 

Bodkin,  contr&. — The  order  under  sect.  1  of  stat.  56  6.  8,  c.  189, 
ia  judicial,  not  merely  ministerial.  The  jurisdiction,  therefore,  must 
Ippear  on  the  face  of  the  order.  The  Court  cannot  take  judicial  notice 
that  the  workhouse  is  in  the  county  of  Middlesex.  Then  the  order 
does  not  contain  words  showing  that  the  act  was  done  «<  in"  the  county ; 
sad  Segina  v,  Sloekton  is  conclusive  against  the  respondents.  Begina 
9.  Te«ness^  11  Q.  B.  80  (E.  G.  L.  B.  vol.  68),  also  shows  that  th<»  allow- 
ance,  when  it  is  judicial,  must  appear  to  be  made  within  the  jurisdic* 
tion,  and  is  therefore  an  authority  as  to  the  order  in  this  case.  It  ia 
toid  that  the  indenture  recites  a  good  order :  but  it  appears  "^that  r4,i-oc 
it  recites  the  actual  order  inoorrectly.  [WieHTMAN,  J. — It  can-  ^ 
tot  be  Said  to  recite  the  order  at  all.] 

Lord  Campbell,  C.  J. — ^I  give  effect  to  this  objection  with  great  re- 
luctance :  it  is  much  to  be  regretted  that  settlements  should  depend 
upon  such  niceties.  But  the  act  to  be  done  by  the  magistrates  is  judi- 
cial; and  it  must  be  shown,  on  the  face  of  the  instrument,  tbat  they 
had  authority.  We  have  the  order  before  us.  If  we  could  have  taken 
jadicial  notice  that  the  Board  room  is  in  the  county  of  Middlesex,  that 
woald  have  met  the  objection :  but  we  cannot  do  so ;  and  I  do  not  see 
how  the  objection  is  to  be  met.  The  recital  in  the  indenture  does  not 
care  the  defect  in  the  order ;  nor  does  the  allowance. 

CoLEBlDGB,  J. — ^I  do  uot  regret  the  existence  of  the  rule  which  com- 
pels me  to  decide  in  favour  of  this  objection :  but  I  am  sorry  that  set- 
tlements depend  upon  it.  But,  where  justices,  who  have  a  limited 
jurisdiction,  do  an  act,  they  must  show,  on  the  face  of  the  instrument, 
that  they  have  jurisdiction  in  the  particular  case.  It  would  not  do  to 
leave  such  a  matter  to  be  proved  afterwards  by  parol  evidence..  Where 
you  do  refer  to  other  documents,  you  do  so  only  because  they  are  con- 
nected with  the  instrument  itself  which  is  in  evidence :  even  if  justices 
came  and  swore  that  they  did  the  act  in  question  within  their  jurisdic- 
tion, this  would  not  be  sufficient.  We  cannot  take  notice  of  the  situa- 
tion of  the  Board  room.  In  Regina  v.  Ashburton,  the  only  question 
▼as  whether  the  justices  named  in  the  allowance  were  *the  same  r^trqo 
ss  those  named  in  the  indenture  at  the  foot  of  which  the  allow-  '- 
uice  was  written. 

(<)  far  Um  Uttofj  of  Ibk  diiftriet,'iM  Raglu  v.  The  Poor  Law  OomadmiQMn,  in  tiia  matter 
«Cth«  Hotbon  UnioD,  S  A.  A  B.  66  (B.  C.  L.  R.  toL  SS). 
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WiaHTMAN,  J. — The  objection  does  not  rest  on  the  question  of  fact, 
bat  relates  to  what  appears  on  the  face  of  the  order.  A  similar  objec- 
tion was  taken  In  Regina  v.  Aldbroagh :  but  there  the  Court  held  that 
the  words  which  appeared  on  the  face  of  the  allowance  supplied  tbe 
defect. 

Grompton,  J. — ^I  am  of  the  same  opinion.  The  rale  of  law  is  clear. 
The  words  in  the  indenture  cannot  be  considered  as  words  used  by  the 
justices  in  their  order.  Order  of  Sessions  qua8hed.(a) 

(a)  S«e  the  next  eaM. 


The  Churchwardens  and  Overseers  of  the  Parish  of  STAYEKTON  v. 
The  Churchwardens  and  Overseers  of  the  Parish  of  ASHBUBTON. 
Jan.  17. 

Under  itat  43  Elii.  e.  2,  s.  6  (before  stat  56  G.  8,  e.  139),  the  Msent  of  jmtioef  to  the  bindiBf 
of  a  pauper  apprentice  was  judicial ;  and  it  was  neceasary  that  the  instmment  ehonld  dkow,  n 
iti  face,  that  ^e  Justices  gave  their  asient  within  their  joriidietion. 

Where  this  did  not  appear,  the  indentnre  of  apprentioeship  was  inralid:  and  no  letUemeDt  eoald 
be  gained  by  residenee  and  senrice  under  the  apprenticeship. 

This  was  a  case  stated,  bj  consent  of  parties  and  order  of  a  Jndge 
(under  stat.  12  k  18  Vict.  c.  45,  s.  11),  for  the  opinion  of  this  Coort. 

By  an  order  of  two  justices,  Richard  Widdicombe,  a  pauper,  was  r^ 
moved  from  the  parish  of  Ashburton  to  the  parish  of  Staverton,  both 
in  Devonshire. 

*'\07i  *^i^^  pauper  was,  on  27th  July,  1812,  bound  apprentice,  hj 
-*  the  churchwardens  of  the  poor  of  the  parish  of  Ashburton,  to 
William  Widdicombe,  of  the  parish  of  Ashburton,  by  an  indenture,  of 
which,  and  of  the  allowance  thereof  by  justices,  the  parts  material  to 
the  present  decision  were  as  follows. 

(^  This  indenture,  made  the  27th  day  of  July,  in  the  52d  year  of  the 
reign  of  our  Sovereign  Lord  George  the  Third,"  &c.,  «  and  in  the  year 
of  our  Lord  1812,  witnesseth :  That  Robert  Abraham  and  John  Borey, 
churchwardens  of  the  parish  of  Ashburton  in  the  county  of  Devon,  and 
James  Bidgood  and  John  Eales,  overseers  of  the  poor  of  the  said  parish, 
by  and  with  the  consent  of  His  Majesty's  justices  of  the  peace  for  the 
said  county,  whose  names  are  hereunto  subscribed,  have  put  and  placed, 
and  by  these  presents  do  put  and  place,  Richard  Widdicombe,  aged  ten 
years  or  thereabouts,  a  poor  child  of  the  said  parish,  apprentice  to  Wil- 
liam Widdicombe,"  till  he  should  attain  the  age  of  twenty-one,  accord- 
ing to  the  statute  in  that  case  made  and  provided*  The  indenture 
contained  the  terms  of  the  apprenticeship,  and  covenants  by  the  master 
with  the  parish  officers.  <<  Provided  always  that  the  said  last-mentioned 
covenant,  on  the  part  of  the  said  master,  his  executors  and  administrar 
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tors,  to  be  done  and  performed,  shall  continue  and  be  in  force  for  no 
longer  time  than  for  three  calendar  months  next  after  the  death  of  the 
said  master,  in  case  he,  the  said  master,  shall  happen  to  die  during  the 
contiunance  of  such  apprenticeship,  according  to  the  provisions  of  an 
Act/'  &c.  (82  0*  8,  c*  57,  « For  the  further  regulation  of  parish  ap- 
]H:entice8").  <<  In  witness  whereof  the  parties  aforesaid  to  these  present 
indentures  interchangeably  have  put  their  hands  and  seals  the  day 
^and  year  above  written."     (The  sealing  and  delivery  attested.)  r^^Qo 

"We,  whose  names  are  subscribed,  justices  of  the  peace  for  ^ 
the  county  aforesaid  (one  whereof  is  of  the  quorum),  do  consent  to  the 
patting  forth  of  the  aforesaid  Richard  Widdicombe  apprentice,  accord- 
ing to  the  intent  and  meaning  of  the  above  indenture. 

«G.   BURRINQTON. 

««R.  Palk." 

The  justices,  6.  Burrington  and  B.  Palk,  were,  at  the  time  of  the 
indenture,  justices  of  and  for  the  county  of  Devon.  Mr.  Palk  resided  at 
Ashbnrton,  and  Mr*  Burrington  at  Chudleigh,  both  in  the  county  of 
Devon.  They  held  a  petty  sessions,  sometimes  at  Ashburton,  at  others 
at  the  New  Inn,  both  in  the  county  of  Devon,  and  both  places  distant 
npwards  of  twenty-six  miles  from  the  boundary  of  the  county.  Mr. 
Brown,  the  attesting  witness,  was  then  the  governor  of  the  Ashburton 
workhoose,  and  the  manager  of  the  parochial  business  of  Ashburton, 
and  lived  in  Ashburton.  Mr.  Gribble,  the  clerk  to  the  said  justices, 
whose  initials  are  placed  in  a  corner  of  the  indenture,  also  lived  at 
Ashburton.  The  justices,  master,  Mr.  Brown  and  Mr.  Gribble,  are  all 
dead,  as  well  as  the  churchwardens  and  overseers,  parties  to  the  inden- 
ture. 

The  pauper  served  some  time  with  his  said  master,  under  the  said 
indenture,  ia  the  parish  of  Ashburton,  and  then  went,  with  his  snid 
master,  into  the  parish  of  Staverton,  where  he  resided  with  his  said 
master,  serving  under  the  said  indenture  for  some  years.  He  left  be- 
fore attaining  his  age  of  twenty-one  years ;  but  the  last  forty  days  of 
his  service,  under  the  said  indenture,  was  with  his  said  master  in  the 
laid  parish  of  Staverton. 

*The  pauper  having  become  chargeable  to  the  parish  of  Ash-  r^Kon 
barton,  on  the  29th  day  of  August,  1854,  an  order  was  made  by  *- 
two  justices  in  petty  sessions,  on  the  application  of  the  churchwardens 
and  overseers  of  Ashburton,  for  his  removal  from  Ashburton  to  Staver- 
ton. The  settlement  relied  on  was  the  settlement  by  apprenticeship. 
The  case  set  out  the  grounds  of  removal,  which  stated  the  binding,  ser- 
Tiee,  and  residence  in  Staverton. 

Notice  of  appeal  was  given.  The  material  part  of  the  grounds  of 
appeal  was  as  follows. 

<«  That  the  indenture  of  apprenticeship,  referred  to  in  the  grounds  of 
removal  sent  with  the  said  order  of  removal,  was  bad,  illegal,  and  insuffi* 
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cient ;  and  that  no  settlement  iraa  acquired  by  the  eaid  Bkhard  Wid£- 
combe,  under  or  by  virtue  of  the  said  indenture,  or  otherwise,  in  our  said 
parish  of  Staverton ;  inasmuch  as  the  consent  or  allowttice  of  justice* 
to  the  putting  forth  of  the  said  Richard  Widdioooibe  iras  bad  and  uanf- 
ficient ;  as  it  does  not  appear,  and  it  is  noi  stated,  and  has  act  bea 
proved,  that  the  said  allowance  or  consent  was  signed  or  given  within  tho 
jurisdiction  of  the  said  justices.'* 

The  points  for  the  decision  of  the  Court  are : 

Whether  the  consent  or  assent  of  justices  to  the  pettiDg  forth  of  B. 
Widdicombe,  by  the  indenture,  was  valid  and  sufficient,  or  bad  lad 
insufficient,  having  reference  to  the  grounds  of  appeal ;  and  whether  or 
not  a  settlement  was  acquired  by  R.  Widdicombe  in  Staiwrton  by  ser- 
vice and  residence  under  the  indenture,  in  manner  set  forth  in  the 
grounds  of  removal,  and  having  reference  to  the  said  grounds  of  appeal 

If  the  Court  be  of  opinion  that  the  allowance  of  joatiees  was  Taiid 
^'^AAl  ^^^  sufficient,  having  reference  to  the  ^grounds  of  appeal,  aai 
-*  that  a  settlement  was  acquired  in  Staverton  by  R.  Widdicombe, 
by  service  under  the  indenture,  having  reference,  ftc,  then  the  order 
of  removal  is  to  be  confirmed.  But,  if  the  Court  be  of  opmion  that  the 
allowance  was  bad  and  insufficient,  having  reference,  &c.,  and  tkoA  so 
settlement  was  acquired  by  R.  Widdicombe  in  Staverton,  by  service  and 
residence  under  the  said  indenture,  having  reference,  &c.,  ^en  the  order 
of  removal  is  to  be  quashed. 

Coleridge^  for  the  appellants. — 1%is  indenture  having  been  ezee&ted 
before  stat.  56  6.  8,  c.  189,  the  question  as  to  its  validity  depends  spoa 
Stat.  43  Eliz.  c.  2,  e.  5.  Under  stat.  56  G.  8,  c.  189,  b.  1,  the  jostiees 
are  to  order  the  binding  and  allow  the  indenture ;  and,  under  that  8e^ 
tion,  the  order  is  jndicial(a)  but  the  allowance  only  ministerial:  that  is 
because,  the  judgment  of  the  justices  having  been  already  ezereieed  ia 
making  the  order,  the  allowance  is  merely  a  formal  recognition  of  what 
is  done.  But,  under  that  statute,  where  there  is  no  order  preceding  tbe 
allowance,  as  in  cases  within  sect.  2,  the  allowance  is  ju^cial,  and  the 
jurisdiction  must  appear  on  the  face  of  the  aQowance ;  Regma  v.  Tot- 
ness,  11  Q.  B.  80  (E.  C.  L.  R.  vol.  63).  The  latter  ease  eorrespoadi 
to  that  of  the  instrument  showing  « the  assent"  of  the  justices  to  the 
binding,  under  stat.  48  Elis.  c.  2,  s.  5 ;  and  therefore  such  assent  ii 
judicial.  That  was  expressly  ruled  in  Rex  v.  Hamstall  Ridware,  i  T. 
R.  380 :  and,  upon  that  ground,  it  was  there  decided  that  an  mdentare 
under  stat.  43  Eliz.  c.  2,  s.  5,  was  void  where  the  justices  had  asaented 
^-Q^^  separately,  though  such  assent  would  have  *been  sufficient  had 
^  the  act  been  merely  ministerial.  It  follows  that  the  juriadietiff 
ought  to  have  appeared  here :  and,  as  the  instrument  does  not  shov 
that  the  justices  were  acting  within  their  jurisdiction,  the  indeatare  ii 
void  for  want  of  proper  assent ;  and  no  settlement  is  gained. 

(a)  Boa  the  esM  Uf  t  praoe^g; 
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Arehboldy  contri.-^The  actual  decision  in  Rex  v.  Hamstall  Ridware, 
3  T.  R.  880,  is  not  inconsiatent  with  the  view  for  which  the  respondenta 
here  contend.  Bat  that  case  seems  to  be  much  qualified  by  Rex  v.  Win** 
wick,  8  T.  R.  454.  [Wiqhtman,  J. — Were  not  the  justices,  under  stat. 
43  Eltz.  e.  2y  s.  5,  entitled  to  withhold  their  assent  if  they  thought  fit  ? 
That  is  the  test  as  to  whether  the  act  is  ministerial  or  judicial.  Would 
a  mandamus  have  gone,  commanding  them  to  assent  ?]  Probably  not, 
because  a  mandamus  is  to  some  extent  discretionary.  Had  the  assent 
ander  the  earlier  statute  been  more  than  ministerial,  the  provisions  of 
8tat.  56  G.  8,  e.  189,  s.  1,  requiring  the  justices  to  inquire,  and  thus 
coDferriog  a  judicial  character  on  their  proceeding,  would  have  been 
unnecessary :  the  assent,  therefore,  under  stat.  48  Eliz.  c.  2,  s.  5,  must 
be  considered  as  on  the  same  footing  with  the  allowance  under  stat.  56 
6.  3,  c.  189,  s.  1,  which  is  ministerial  anly,  and  may  be  given  by  an 
instrament  not  showing  that  the  justices  were  acting  within  their  juris* 
diction ;  Regina  v.  Stainforth,  11  Q.  B.  66  (E.  0.  L.  R.  vol.  68),  Regma 
V,  Totness.  It  does  not  appear  that  the  instrument  in  Rex  v.  Winwick 
showed  that  the  justices  executed  it  within  their  jurisdiction. 

*Lord  Campbell,  C.  J. — We  have  to  determine  whether  the  r^mnp 
assent  of  justices  to  a  parish  indenture,  under  stat.  48  Elia.  c.  ^ 
2,  s.  5,  was  a  judicial  act.  It  appears  to  me  to  have  been  so.  It  waa 
most  important  that  the  justices  should  make  inquiries  respecting  the 
proposed  business,  the  family  of  the  child,  and,  still  more,  the  family 
of  the  master  with  whom  the  apprenticeship  was  to  take  place.  It  is 
manifest  that,  if  justices,  when  called  upon  to  act  under  stat.  48  Eliz. 
c.  2, 8. 5,  had,  upon  inquiry,  refused  to  assent  to  the  binding,  they  could 
not  have  been  compelled  to  do  so :  an  application  for  a  mandamus  under 
such  circumstances  would  not  have  been  listened  to  for  a  single  moment. 
The  assent  then  is  clearly  a  judicial  act ;  and  so  it  was  held  to  be  in 
Bex  V,  Hamstall  Ridware.  In  Rex  v.  Winwick,  Lord  Kenyon,  instead 
of  overturning  Rex  v,  Hamstall  Ridware,  recognises  it,  and  distin- 
guishes it  from  the  case  then  before  him,  where  the  justices  had  met 
together,  and  there  had  been  a  joint  act  of  the  two  constituting  a  judi- 
cial tribunal.  These  are  decisions  under  stat.  48  Eliz.  c.  2.  Then  Mr. 
Arehhold  properly  cites  Regina  v.  Stainforth  and  Regina  v.  Totness. 
These,  however,  are  decisions  under  stat.  66  6.  8,  c.  189,  s.  1,  where 
,  the  requisites  are  different.  Under  sect.  1  of  that  statute,  there  is  first 
to  be  an  order  of  justices ;  and  the  justices,  before  making  the  order, 
are  to  make  the  inquiries  which  they  ought,  before  that  enactment,  to 
have  made  before  giving  their  assent.  The  decision,  in  making  the 
order,  is  judicial,  as  the  assent  was  under  the  old  law.  In  Regina  v, 
Totness  it  was  held  that  the  ^allowance  under  sect.  1  is  not  judi-  r»f-oQ 
cial:  but  why?  Because  there  has  been  a  previous  judicial  inquiry  '- 
on  making  the  order,  and,  the  indenture  being  made  after  the  order,  the 
justices  have  only  to  see  that  the  order  is  obeyed,  and  oould  not  refuse 
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their  allowance  of  an  indenture  so  made  in  obedience  to  their  order. 
The  reasons  for  that  decision,  therefore,  do  not  impair  the  anthoritj  of 
Bex  V,  Hamstall  Ridware,  a  decision  of  which  I  entirely  approve :  and, 
on  that  authority,  and  on  the  reason  that,  wherever  there  is  a  jndicul 
act,  the  jurisdiction  must  appear  on  the  face  of  the  instrmnent,  I  am 
of  opinion  that  the  appellants  are  entitled  to  our  judgment. 

(CoLBRiDGE,  J.,  haid  left  the  Court.) 

WiGHTMAN,  J. — Had  this  been  a  case  under  stat  56  G.  S,  c.  139,8. 
1,  our  decision  must  have  been  in  conformity  with  the  authority  wlueh 
expressly  shows  that  an  allowance  under  that  section  is  merely  a  minis- 
terial act  But  the  question  here  is,  whether,  under  stat.  43  Elis.  c  2, 
8.  5,  where  there  is  no  inquiry  and  judicial  act  preliminary  to  the  usent 
of  the  justices,  such  assent  is  itself  a  judicial  act.  It  is  difieolt  to 
imagine  what  object  the  Legislature  could  have  had  in  reqniring  the 
assent  of  the  justices  if  no  discretion  was  to  be  intrusted  to  than. 
According  to  common  understanding,  the  assent  is  a  judicial  set;  lod 
so  this  Court  decided  in  Bex  v.  Hamstall  Bidware :  and,  unless  th&t 
case  has  been  overruled,  there  can  be  no  question  what  our  decisioo 
i^roA-}  ought  to  be.  But  Mr.  Arehbold  says  *that  it  is  overruled  in  Bex 
->  V.  Winwick,  8  T.  B.  454.  That  was  decided  on  totally  different 
grounds.  For  aught  that  appears  in  the  report  there,  the  jurisdiction 
may  have  appeared  on  the  face  of  the  instrument.  Considering,  there- 
fore, our  former  decision,  and  the  apparent  intention  of  the  Legislature, 
we  must  give  judgment  for  the  appellants. 

Crompton,  J. — It  is  not  disputed  that,  if  the  assent  here  isajadi- 
cial  act,  we  must  give  effect  to  the  objection  that  the  jurisdiction  does 
not  appear  on  the  face  of  the  instrument.  I  have  not  been  able  to 
find  any  ground  for  doubt.  As  my  brother  Wightman  says,  the  Legis- 
lature must  have  intended  that  the  justices  should  inquire  into  the  nut- 
ter ;  and,  in  doing  so,  their  act  cannot  be  merely  ministerial  unless  thej 
are  bound  to  take  the  word  of  the  parish  officers.  But  the  authorities 
show  that  they  must  take  the  decision  upon  themselves.  I  need  not  go 
through  the  case  of  Bex  v.  Hamstall  Bidware,  3  T.  B.  880 :  and,  ss  to 
the  subsequent  case  of  Bex  v.  Winwick,  it  does  not  overrule  Bex  r. 
Hamstall  Bidware,  but  expressly  acts  upon  it.  In  Bex  v.  Winwick  the 
objection  was  that  the  facts  showed  a  want  of  jurisdiction,  becanse  the 
justices  had  signed  at  different  times ;  and  the  question  was,  whether 
the  jurisdiction  had  been  exercised  by  a  joint  act,  as  it  ought  to  be  where 
the  act  is  judicial.  And  Lord  Eenyon,  after  recognising  Bex  v.  Ham- 
stall Bidware,  distinguished  it  on  the  ground  that  in  Bex  v.  Winwick 
one  of  the  justices  met  the  other,  and  produced  an  assent  which  be  htd 
^.qe-i  previously  signed,  and  that  the  two  then  agreed  to  ^assent. 
-'  Lord  Kenyon  therefore  assumed  that  the  act  was  judicial:  to 
suppose  that  he  thought  it  not  judicial  is  to  make  his  judgment  non- 
sensical.   Then  it  is  said  that,  since  sUt.  56  0.  8,  c.  189,  it  has  been 
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decided  that  the  allowanoe  onder  sect,  1  of  that  statute  has  been  held 
to  be  merely  miniaterial.  Bat  the  question  on  that  is  quite  different: 
it  may  well  be  that,  after  the  judicifd  act  of  making  the  order  is  per- 
formed, what  remains  may  be  merely  ministerial,  nothing  being  wanted 
but  to  see  that  the  ceremonies  have  been  properly  performed.  It  is 
true  that  the  Legislature,  knowing  that  there  had  been  carelessness  in 
these  bindings,  prescribed  certain  requisites,  and  directed  that  there 
should  be  an  inquiry  and  an  order  before  the  allowance.  But  that  does 
not  show  thaty  before  this  enactment,  the  assent  was  not  judicial. 

Judgment  for  the  appellants. 


The  QUEEN  v.  The  Inhabitants  of  BEDFORDSHIRE.    Jan.  18. 

PmealBMBt  agalaii  tk*  tnfaihttmti  of  a  oomty  for  not  rtpairlng  a  biidgt.    Pita  t  thtX  A.  wm 

UaU*  lo  Mpair  il  ntiooe  tonnm.    Ihm  on  A.'8  lUbility. 
Htld:  tkat  oridonee  of  repotatioii  wm  admiMible  to  proTO  AJb  Uabilitj. 

At  the  general  quarter  sessions  of  the  peace  for  the  county  of  Bed- 
ford, a  justice  of  the  county  presented,  on  his  own  Tiew,(a)  that  a  pub- 
lic common  bridge  in  the  county,  called  Harrold's  Bridge,  was  out  of 
repair,  and  tbat  the  inhabitants  of  the  county  ought  to  repair  it. 

The  presentment  was  removed  by  certiorari  into  this  Court. 

Plea,  by  two  of  the  inhabitants  (for  themselves  and  *the  rest  ri^eoft 
of  the  inhabitants  excepting  Crewe  Alston,  Thomas  Philip  Earl  ^ 
De  Grey,  Mary  Trevor,  Elizabeth  Trevor,  and  Catharine  Trevor),  except 
M  to  the  three  northern  arches  of  the  bridge :  Not  Gruilty.  Issue 
thereon.  And,  as  to  the  residue  of  the  bridge,  that  Crewe  Alston 
ought  to  repair  the  first  arch  by  reason  of  his  tenure  of  the  manor  of 
Odell,  Earl  De  Grey  ought  to  repair  the  second  arch  by  reason  of  his 
tenure  of  the  manor  of  Harrold,  and  Mary  Trevor,  Elizabeth  Trevor, 
and  Catharine  Trevor  ought  to  repair  the  third  arch  by  reason  of  their 
tenure  of  the  manor  of  Chellyton. 

Beplicatbn  traversing  the  liability  of  the  thrM  parties  as  laid.  Issae 
thereon. 

On  the  trial,  before  Cresswell,  J.,  at  the  last  Huntingdonshire  assizes, 
the  counsel  for  the  defendants  proposed  to  give  evidence  of  reputation, 
that  the  lords  of  the  three  manors,  respectively,  ought  to  repair  the 
different  parts  of  the  bridge  as  averred  in  the  plea.  A  witness  was 
^Ued,  who  proved  that  he,  and  his  deceased  father  before  him,  had 
worked  in  repairing  the  second  arch,  which  according  to  the  plea  was 
tepurable  by  the  lord  of  the  manor  of  Harrold.  The  defendant's 
^<>Qn8el  asked  whether  he  had  heard,  from  his  deceased  father,  who 
ought  to  repair  the  second  arch.    The  question  was  objected  to ;  and, 

(<)  Sm  B^fiDa  fL  InhaMlaato  of  Brteoq,  1»  Q.  B.  8U  (B.  a  L.  B.  toL  09). 
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after  argument,  tlie  learned  Judge  rejected  it  on  tbe  gromd  that  eyi- 
dence  of  reputation  was  not  admissible  on  the  trial  of  this  issoe.  The 
counsel  for  the  defendants,  submitting  to  this  ruling,  did  not  |wr8«e  the 
inquiry  as  to  reputation,  but  gave  other  eyidence  tending  to  show  the 
liability  of  the  lords  of  the  manors  to  repair.  The  case  uUknately  went 
to  the  jury,  who  found  for  the  Grown. 
^-oYi      *  WarUedge,  in  the  ensuing  term,  obtained  a  Yttle  for  a  Mt 

^  trial,  on  the  ground  of  the  improper  regection  of  eridence. 
Tozer  and  M.  L.  Welh  now  showed  oaiise/(a)'— The  ovidenet  wis 
properly  rejected ;  for  tbe  issue  was  as  to  the  private  rigbt  of  Earl  De 
Grey.  The  only  decision  precisely  in  point  is  Regina  v.  Wavertree,  2 
Moo.  &  Rob.  858,  in  which  the  evidence  was  rejected.  That,  it  is  true, 
was  only  a  decision  at  Nisi  Prius ;  but  it  is  consistent  with  the  principles 
laid  down,  in  Morewood  v.  Wood,(6)  by  Lord  Kenyon,  who  says :  ^  Evi- 
dence of  reputation  upon  general  points  is  receivable,  because  all  man- 
kind being  interested  therein,  it  is  natural  to  suppose  that  theiy  miyke 
conversant  with  the  subjects,  and  that  they  should  discourse  together 
about  them,  having  all  the  same  means  of  information.  But  how  can 
this  apply  to  private  titles,  either  with  regard  to  particular  eostems  or 
private  prescriptions  ?  How  is  it  possible  for  strangers  to  know  snj- 
thing  of  what  concerns  only  these  private  titles  ?"  In  Rogers  w.  Wood, 
2  B.  &  Ad.  245,  256  (E.  C.  L.  R.  vol.  22),  Lord  Tenterden  bijs: 
u  Declarations  can  only  be  evidence  of  reputation  when  made  by  (bose 
who  have  personal  knowledge  of  the  fact."  They  are  admissible  is  to 
the  boundary  of  a  manor :  but  in  that  case  there  are  perambalstions 
by  which  that  becomes  known  to  all.  The  only  way  in  which  the  de- 
ceased witness  in  the  present  case  could  have  formed  his  opinion  wis 
from  having  been  employed  to  repair  the  bridge  by  Lord  De  Orej'a 
*^^K\  ^^^^^''^1  ^bich  might  have  been  merely  for  the  steward's  own 

■*  "^convenience.  [Crompton,  J. — ^It  is  sometimes  laid  down  that 
reputation  of  a  particular  fact  is  not  admissible :  and,  if  the  statement 
of  the  deceased  person  would  come  to  no  more  than  evidence  of  repo- 
tation  that  successive  lords  of  the  manor  had  at  different  times  repaired 
the  arch,  that  might  be  inadmissible  as  being  reputation  of  a  series  of 
facts.  But  all  evidence  of  reputation  seems  to  have  been  rejected. 
Lord  Campbell,  G.  J.-^The  deceased  workman  was  not  likely  to  bow 
Lord  De  Grey's  title  deeds ;  but  neither  the  title  deeds  nor  the  fcet  of 
repairs  are  the  only  possible  causae  scientise.  It  is  not  improbable  that 
lords  of  this  manor  in  old  times  might  tell  their  workmen  to  repairs^ 
much  of  the  bridge  and  no  more,  because  their  liability  extended  so  far 
and  no  further ;  and  that  would  give  rise  to  a  well  founded  repatatioo. 
In  cases  of  the  boundary  of  manors  the  reputation  is  likely  to  beaecnrate. 
because  there  are  perambulations ;  but  the  reputation  there  may  1^*^^ 

(<a)  Before  Lord  Campbell,  C.  J.,  Coleridge,  Wightman,  and  Crompton,  Ji. 
(6)  Koto  to  Boe,  lessee  •f  4>ldib«i7i  «•  TheoMM,  U  BmI|  SfTa. 
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mok  MTeaeonsIy  w^  irell  as  m  this  case.]  The  exception  to  the 
geMral  mle  excluding  hearsay  evidence  applies  only  where  the  issue  is 
oa  a  ri^t  afieoting  the  puhlic,  or  a  large  class.  Weeks  t;.  Sparke,  1 
M.  ft  &  679y  18  overruled  by  Lord  Dunraven  v.  Llewellyn,  15  Q.  B. 
791  (B  C.  L.  B.  vol.  69).  In  Rex  v.  Antrobns,  2  A.  &  E.  788,  794 
(S.  C.  L.  R.  vol.  29),  Patteson,  J.,  expresses  an  opinion  that  evidence 
of  reputation  is  not  admissible  in  such  a  case  as  this.  The  other  side 
rdy  en  Bex  v^  Cotton,  8  Gampb.  444 ;  but  there  the  evidmce  was 
r^eeted;  and  all  that  appears  is  that,  there  being  one  sufficient  objec- 
tion, the  ob^ting  ooansel  was  contented  to  rely  on  that  alone.  Drink- 
uler  «.  Porter,  7  Car.  &  P.  181  (E.  C.  L.  B.  vol.  82),  also  is  relied  on. 
GouBlDOB,  J. — ^la  that  case  evidence  of  ^repntation  that  the  r^rog 
ukdiog  fhfie  was  public  had  been  given  by  the  plaintiff,  and  ^ 
roeoived  without  objection.  When  the  defendant  tendered  evidence  of 
lepntatian  that  the  landing  place  was  not  public,  the  plaintiff  objected. 
I  admitted  the  evidence  on  the  ground  that,  whether  in  itself  legitimate 
or  aot)  it  mmt  be  admissible  in  answer  to  the  evidence  of  the  same 
kind  g^ven  by  the  plaintiff.]  In  Regina  v.  Lady  H.  B.  M.  Sutton,  8 
A.  t  E.  S16  (K  C.  L.  R.  vol.  85),  the  judgment  of  the  Court  did  not 
proceed  on  the  ground  that  r^utation  was  admissible.  Besides,  there 
the  evidence  was  offered  to  prove  a  public  liability.  Here  it  is  to  prove 
the  fvivate  liability  of  Earl  De  Grey. 

WarHedge  and  Pearee^  in  support  of  the  rule. — Reputation  is  not 
AdoiasiUe  except  where  it  is  offered  to  prove  something  which  the  pub- 
Iio>  or  a  eonsiderable  body,  who  for  this  purpose  may  be  considered  the 
psblic,  have  an  interest  in  knowing ;  but  it  is  admissible  whenever  that 
is  the  case*  In  this  case  the  inhabitants  of  the  county,  who  are  primft 
fade  liable  to  repair  the  bridge,  have  an  interest  in  knowing  who  id 
Hable  so  as  to  relieve  them.  And  the  public  at  large,  who  benefit  by 
the  bridge  when  in  repair,  and  suffer  from  the  want  of  it  when  ruinous, 
have  a  direet  interest  in  ascertaining  who  is  bound  to  keep  the  bridge 
Qp.  On  both  groonds  evidence  of  reputation  is  admissible  on  principle. 
It  eaxmot  matter  what  shape  the  pleadingB  take,  if  the  real  issue  for  the 
jury  is  on  a  matter  in  which  the  public  have  an  interest.  [Wiqhtma^, 
J*— Soppose  that  Ji»  was  indicted  for  not  repairing  a  bridge  which  it 
wu  alkged  that  he  was  liable  to  repair  ratione  tenurse  of  Blackacre^ 
and  that  *A.'s  defence  was  that  the  liability  was  ratione  tenures  T^K±ct 
of  Whiteaere^  in  the  possession  of  B.  Do  yon  go  so  far  as  to  ^ 
>ay  that  evidence  of  reputation  that  B.  was  liable  might  be  given  by 
A.  X\  It  is  net  necessary  in  the  present  case  to  go  so  far ;  but  on  prin- 
ciple it  should  seem  so.  It  would  not  be  admissible  to  ask  whether  a 
deceased  person  bad  said  that  he  had  known  Earl  De  Gray  pay  for 
repairs:  that  would  be  reputation  of  a  particular  fact.  But  reputation, 
that  the  bridge  was  not  repairable  by  the  public  must  be  admissible, 
though  the  proof  qt  thftt  matter  of  public  interest  happens  infM^e  par-> 

2f2 
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ticalar  case  to  involve  a  private  interest  also.  Regina  v.  WaveTtr«e,  2 
Moo.  &  Rob.  858,  is  really  the  only  anthority  against  this :  and^  if  the 
reason  there  given  is  followed  np,  it  woald  exclade  evidence  of  repats- 
tion  in  many  cases  in  which  it  is  clearly  admissible.  It  is  very  seldom 
that  a  public  right  can  be  found  which  does  not  diminish  the  primftfacie 
interest  of  the  owners  of  private  property ;  in  cases  where  repatation  ii 
admissible,  to  establish  either  a  public  right  or  a  public  liability,  it  mast, 
on  the  principle  of  Drinkwater  v.  Porter,  be  admissible  to  show  that  tiie 
public  right  or  liability  does  not  exist.  In  Regina  v.  Lady  H.  B.  H. 
Sutton  a  record  was  admitted  to  show  the  defendant  not  liable  to  repsir 
a  bridge  ratione  tenursa.  Verdicts  and  records  are  only  weighty  en- 
dence  of  reputation ;  Evans  v.  Rees,  10  A.  k  E.  151  (E.  C.  L.  B.  toL 
89),  Laybourn  v.  Crisp,  4  M.  &  W.  820  ;t  and  therefore  can  be  admis- 
sible  only  where  reputation  is  admissible.  If  that  be  so,  Begins  v. 
Lady  H.  B.  M.  Sutton  and  Regina  v.  Leigh«  10  A.  &E.  SMyite 
^. .. ^  authorities  for  the  prosecutors.  The  *dictnm  of  Patteson,  J.,  in 
J  Rex  V.  Antrobus,  2  A.  &  E.  794  (E.  0.  L.  R.  vol.  29),  is  s  die- 
tum  merely,  and,  though  entitled  to  respect,  is  not  more  weighty  thu 
the  opinion  of  Dampier,  J.,  and  Abbott  appearing  by  Rex  v.  C!ottoD,  3 
Campb.  444.  Lord  Dunraven  v.  Llewylb,  15  Q.  B.  791  (E.  0.  L  S. 
vol.  69),  proceeded  on  the  ground  that  the  matter  was  a  private  right, 
and  therefore  evidence  of  reputation  was  inadmissible.  But  the  liabilitj 
of  the  manor  affects  all  the  tenants  as  well  as  the  lord ;  for  the  holders 
of  different  parcels  of  the  land  are  all  liable  to  be  indicted  separately ; 
Regina  v.  Bucknall,  2  Ld.  Raym.  792,  Regina  v.  Duchess  of  Badogh, 
1  Salk.  858.  A  right  affecting  the  whole  tenants  of  a  manor  is  fio  pob- 
lie  that  evidence  of  reputation  is  admissible ;  Earl  of  Camavon  v.  TSk^ 
bois,  18  M.  ft  W.  818.t  Our:  adv.  v«K. 

Lord  Campbell,  0.  J.,  on  a  subsequent  day  in  this  term  (Jaaurj 
24th),  delivered  judgment. 

The  question  which  we  have  to  determine  in  this  case  ia,  Whether  at 
the  trial  of  an  indictment  for  non-repair  of  a  public  bridge,  with  a  plea 
that  third  persons  are  bound  to  repair  the  bridge,  ratione  Unw%  evi- 
dence of  reputation  be  admissible. 

The  law  of  England  lays  down  the  rule  that,  on  the  trial  of  issaes  of 
fact  before  a  jury,  hearsay  evidence  is  to  be  excluded,  as  the  jury  might 
often  be  misled  by  it ;  but  makes  exceptions  where  a  relaxation  of  tbe 
rule  tends  to  the  due  investigation  of  truth  and  the  attainment  of  jos- 
tice.  One  of  these  exceptions  is  where  the  question  relates  to  matten 
of  public  or  general  interest.  The  term  <<  interest"  here  does  not  mean 
*iUQl  ^^^^  ▼hich  is  *"  interesting"  from  gratifying  curiosity  or  a  1<^« 
-^  of  information  or  amusement,  but  that  in  which  a  class  of  tl^ 
community  have  a  pecuniary  interest,  or  some  interest  by  whi^h  tbeir 
legal  rights  or  liabilities  are  affected.  The  admissibility  of  the  dedars- 
tions  of  deceased  persons  in  such  oases  is  sanotiwedi  because  tkeae 
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righto  aod  liabilities  are  generally  of  ancient  and  obscoro  origin,  and 
may  be  acted  npon  only  at  distant  intervals  of  time ;  because  direct 
proof  of  their  eziatenee  therefore  ought  not  to  be  required;  because  in 
loal  matters,  in  which  the  community  are  interested,  all  persons  living 
in  the  neighbourhood  are  likely  to  be  conversant ;  because,  common 
rights  and  liabilities  being  naturally  talked  of  in  public,  what  is  dropped 
in  conversation  respecting  them  may  be  presumed  to  be  true ;  because 
eonfiicting  interests  would  lead  to  contradiction  from  others  if  the  state- 
ments were  ialse ;  and  thus  a  trustworthy  reputation  may  arise  from 
the  conenrrenee  of  many  parties  unconnected  with  each  other,  who  are 
all  interested  in  investigating  the  subject.  But  the  relaxation  has  not 
been,  and  ought  not  to  be,  extended  to  questions  relating  to  matters  of 
mere  private  interest ;  for  respecting  these  direct  proof  may  be  given, 
and  no  trustworthy  reputation  is  likely  to  arise.  We  must  remark, 
however,  that,  although  a  private  interest  should  be  involved  with  a 
matter  of  public  interest,  the  reputation  respecting  rights  and  liabilities 
i&cting  classes  of  the  community  cannot  be  excluded,  or  this  relaxation 
of  the  rule  against  the  admission  of  hearsay  evidence  would  often  be 
found  onavailiDg. 

Let  us  now  upon  these  principles  examine  whether  the  issue  joined  on 
the  record  raises  a  question  on  which  evidence  of  reputation  ought  to  be 
admitted.  It  does  ^involve  matter  of  private  right,  vis. :  who-  r^e^o 
ther  certain  lands  are  burdened  with  the  charge  of  repairing  cer*  ^ 
tain  arches  of  this  bridge ;  a  matter  of  great  importance  to  the  owners 
of  these  lands.  But  does  it  not  likewise  relate  to  matters  otptMie  and 
genertd  iniere9t  within  the  received  legal  meaning  of  these  words  ?  All 
the  inhabitants  of  the  county  of  Bedford  who  have  any  property  liable 
to  be  assessed  to  the  county  rate  have  an  interest  in  the  question  whe^ 
ther  the  bridge  is  to  be  repaired  by  the  county,  or  whether  the  county 
is  exempted  from  this  burden,  the  obligation  to  repair  it  lying  upon  the 
owners  of  certain  lands  rations  tenurss.  The  amount  of  the  sum  which 
e?ery  sndi  inhabitant  is  liable  to  contribute  to  the  county  rate  will  be 
affected  by  the  verdict  of  the  jury.  There  is  *  Jcewise  another  class  of 
the  community  who  have  an  interest  in  this  question,  probably  not  so 
numerous,  bat  sufieiently  numerous  to  make  it  a  matter  of  public  inte* 
ft$t^  those  who  have  occasion  to  use  the  bridge.  When  it  becomes 
rninoos  and  impassable  (as  it  now  is),  the  liability  to  repair  it  is  a  mattei^. 
of  much  importance  to  thb  class  of  the  community.  If  they  indict  the 
county,  the  burden  of  repairing  lying  upon  the  owners  of  lands  rations 
tenura,  or  if  they  indict  the  owners  of  these  lands,  the  burden  of  repair*, 
ing  lying  upon  the  county,  they  fail  in  the  prosecution ;  they  incur  a 
heavy  expense ;  and  the  bridge  remains  ruinous  and  impassable.  The 
question  therefore  is  almost  sure  to  be  discussed  in  the  neighbourhood ; 
and  a  true  reputation  upon  the  subject  is  likely  to  prevail. 

Mr.  TituT  oontended  that  the  evidence  shoula  be  excluded  because 
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the  deceased  person,  whose  declaration  is  to  be  admitted,  coidd  only 
^^AATi  ^^"^  ^^  inference  from  *some  act  of  repair,  and  that  this  would 
-'  in  substance  be  admitting  evidence  of  reputation  of  a  partieolar 
fact ;  but  the  deceased  person  may  hare  spoken  from  a  distinct  reputa- 
tion prevailing  in  the  neighbourhood  without  reference  to  anjtkiiig 
done  within  his  own  knowledge ;  or  he  and  others  maj  have  heud  the 
owner  of  the  lands  in  question  admit  that  he  had  repaired,  and  wu 
liable  to  repair,  the  bridge  ratione  tenurae.  If  the  possibilit  j  that  the 
deceased  person's  inference  may  proceed  from  some  defective  premises 
were  sufficient  to  exclude  it,  this  head  of  evidence  would  be  entirelj 
put  an  end  to.  The  weight  to  be  attached  to  it  must  vary  ezceediBglj, 
and  perhaps  can  never  be  very  great :  but  the  law  says  tlaX  it  is  to  be 
received « 

If  the  question  were,  whether  a  bridge  be  a  public  bridge,  which  the 
public  have  a  right  to  use  and  the  county  is  bound  to  repair,  there 
seems  to  be  no  doubt  that  evidence  of  reputation  would  be  admissible; 
and  there  seems  no  reason  for  following  a  different  courBe  where  the 
question  is,  whether  the  county  or  an  individual  is  bound  to  reptir. 
Here  the  private  liability  of  the  individual  comes  in ;  but  the  qaestioa 
of  the  liability  of  the  county  remains.  The  answer  expected  to  the 
question  overruled  probably  was,  that  the  witness  had  heard  hie  de- 
ceased father  say  that  there  was  in  the  county  of  Bedford  a  repatfttioo 
respecting  the  liability  to  repair  certain  arches  of  Harrold's  Bridge, 
vis.,  that  they  should  be  repaired  by  the  owners  of  the  lands  mentioned 
in  the  plea.  This  does  touch  the  private  right,  and  throws  a  bordeo 
on  individuals ;  but  at  the  same  time  it  touches  the  question  whether 
the  county  is  bound  to  repair;  and  it  indicates  the  right  persons 
«AiK1  ^^^^^^  whom  proceedings  should  be  instituted  with  a  ^view  to 
*'  obtain  a  repair  of  the  bridge,  these  being  matters  clearly  of 
public  interest. 

There  certainly  is  an  express  authority  on  the  othei  side,  very  mud 
to  be  respected.  In  Regina  v.  Wavertree,  2  Moo.  h  Rejb;  85S,  on  the 
trial  of  an  indictment  for  not  repairing  a  highway,  the  ooansel  for  the 
defendants  having  offered  evidence  of  reputation  that  the  owners  of 
certain  land  adjoining  the  road  were  bound  to  repair  ratione  tennrc, 
t^MauIe,  J.,  was  of  opinion,  that  evidence  of  reputation  could  not  be 
admitted  to  establish  a  liability  to  repair  ratione  tenure,  that  lisbilitj 
being  a  matter  of  a  private  nature."  But  it  would  appear  from  the 
report  that  the  point  was  not  argued,  and  that  no  authorities  were 
cited ;  and,  the  verdict  having  been  for  the  defendants,  there  was  do 
opportunity  of  questioning  the  ruling  of  the  learned  Judge.  The  lia- 
bility of  the  individual  to  repair  ratione  tenurse,  as  far  as  he  was  cos- 
corned,  was  a  matter  of  a  private  nature ;  but  it  involved  the  liability 
of  the  inhabitants  of  the  township  to  repair,  which  was  a  matter  of  s 
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pablic  natare  affecting  the  pecaniary  interest  of  a  class  of  the  com* 
manitj.  Another  authority  likewise  entitled  to  great  respect  is  a 
guestioD  put  from  the  Bench  during  the  argument  of  counsel  in  Bez  v. 
Antrobos,  2  A«  &  E.  794  (E.  C.  L.  B.  vol.  29).  On  the  trial  at  bar 
of  an  information  against  the  sheriff  of  a  county  for  not  executing  a 
criminal  sentenced  to  death,  it  was  proposed  to  ask  a  witness  whether 
he  had  heard  that  it  was  the  custom  for  the  sheriff  to  be  exempt  from 
performing,  or  for  another  officer  to  perform,  the  duty  in  that  parti- 
cular county.  Patteson,  J.,  said :  <«  it  is  something  like  a  charge  to 
repair  a  bridge  ratione  tenure;  can  that  be  supported  *by  evi-  ri^f-Ar^ 
dence  of  reputation,  because  the  whole  county  is  interested  in  ^ 
the  repair  of  the  bridge  ?"  This  certainly  shows  Uiat  at  the  moment 
the  impression  was  upon  the  mind  of  this  most  learned  Judge  that  such 
eyidence  was  inadmissible.  But  the  authorities  on  the  other  side  seem 
to  us  considerably  to  preponderate. 

In  the  first  place,  Bex  v.  Cotton,  8  Campb.  444,  shows  that  in  the 
fear  1813  it  was  the  opinion  of  the  most  learned  lawyers  then  in  the 
profession  that  such  evidence  was  admissible.  On  a  trial  before  Dam- 
pier,  J.,  of  an  indictment  for  not  repairing  a  highway,  which  it  was 
alleged  that  the  defendant  was  bound  to  repair  ratione  tenurse,  evidence 
of  reputation  was  offered  on  the  part  of  the  prosecution  to  prove  the 
Habilitj;  and  Lord  Tenterden,  then  at  the  bar  and  counsel  for  the 
defendant,  objected  to  its  admissibility  only  on  the  ground  that  it  was 
post  litem  motam.  Dampier,  J.,  after  observing  that  the  question  was 
one  of  novelty  and  importance,  and  regretting  that  he  had  to  decide  it 
without  being  subject  to  review,  says:  <«I  have  certainly  had  the 
advantage  of  hearing  it  ably  argued  on  both  sides."  ^I  am  likewise 
of  opinion  that"  the  document  <«  is  not  admissible  as  evidence  of  repu* 
tatioa.  The  reason  why  the  declarations  of  deceased  persons  upon 
pablic  rights  made  ante  litem  motam"  are  admitted  (<  is^  that  these 
declarations  are  considered  as  disinterested,  dispassionate,  and  made 
without  any  intention  to  serve  a  cause,  or  to  mislead  posterity.  But 
the  case  is  entirely  altered  post  litem  motam."  « Declarations  then 
made  are  so  likely  to  be  produced  by  interest,  prejudice,  or  passion, 
that  no  reliance  can  safely  be  placed  upon  them."  <<  It  has  therefore 
been  wisely  decided,  that  evidence  of  ^reputation  arising  post  rj^r^Y 
liteai  motam  shall  not  be  admitted."  This  very  distinguished  ^ 
Judge,  after  full  argument  and  deliberation,  thus  intimates  an  opinion 
that  the  question  was  substantially  upon  a  public  right,  and  that,  if 
the  evidence  of  reputation  offered  had  arisen  ante  litem  motam,  it 
ought  to  have  been  admitted.  But  in  the  Eelham  Bridge  Gase,(a)  the 
very  point  appears  to  have  been  expressly  and  solemnly  decided  by  this 

(a)  Regioft  v.  Lady  H.  B.  M.  Button,  8  A.  A  E.  516  (E.  C.  L.  R.  toI.  35). 
VOL.  IV. — 44 
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Court.  That  being  an  indictment  for  non-repair  of  a  public  bridge, 
which  it  was  alleged  that  the  defendant  was  bound  to  repair  ratione 
tenurse,  several  documents  were  admitted  at  the  trial  which  had  i 
tendency  to  show  a  reputation  against  the  immemorial  obligation  relied 
upon.  A  new  trial  being  moved  for  on  account  of  their  admission,  k 
was  argued  at  great  length  that  they  were,  and  that  they  were  not, 
admissible  as  evidence  of  reputation.  Lord  Denman  afterwards,  in 
delivering  the  considered  judgment  of  the  Court,  by  which  the  rule  ibr 
a  new  trial  was  discharged,  says :  <<  Much  discussion  appears  to  bare 
taken  place  at  the  trial,  as  well  as  in  this  Court,  respecting  the  purpose 
for  which  this  evidence  was  received,  as  if  it  might  be  admissible  in 
some  points  of  riew,  though  not  in  others.  We  find  it  unnecessary  to 
consider  any  distinction  of  this  kind,  because  we  are  clearly  of  opinion 
that  these  documents,  all  and  each  of  them,  were  material  to  the  iesiia 
and  good  eridence  towards  proving  it."  One  of  these  documents  vti 
the  record  of  a  prosecution  in  the  reign  of  Edward  III.  against  the 
Bishop  of  Lincoln  for  not  repairing  this  bridge,  with  a  verdict  of  Not 
*/wlR1  S°^^^7'  *^^^  ^  declaration  by  the  jury  when  asked  <<  who  of  right 
-'  is  bound  the  aforesaid  bridge  to  repair  and  uphold,  say  that  they 
are  entirely  ignorant.''  This  case  has  since  been  considered  as  deciding 
that  eridence  of  reputation  is  admissible  respecting  the  liability  to 
repair  a  bridge  ratione  tenurse.  In  Lord  Dunraven  tr.  Llewellyn,  IS 
Q.  B.  791  (£.  C.  L.  R.  vol.  69),  in  the  Exchequer  Chamber,  where  i 
question  arose  whether  evidence  of  reputation  respecting  a  different 
right  bad  been  properly  rejected,  Mr.  Ellis,  counsel  for  the  plaintiff  in 
error,  having  to  argue  for  the  admissibility  of  the  evidence,  and  relying 
on  the  Kelham  Bridge  Case,  said  it  was  there  held  that  the  defendant! 
«  might  show  by  an  old  verdict  (which  was  considered  to  be  in  the  nature 
of  reputation)  that  a  party  unconnected  with  the  defendants  had  for- 
merly been  acquitted  of  such  liability ;"  when  Parke,  B.,  interposing 
observed,  <«The  repair  of  the  bridge  touched  a  public  right;"  thereby 
intimating  that  such  had  been  the  decision,  and  that  the  decision  vu 
right,  at  the  same  time  pointing  out  the  ground  on  which  it  is  to  be 
supported.  My  brother  Martin,  then  at  the  bar,  being  90unsel  for  the 
defendant  in  error,  in  commenting  on  the  Kelham  Bridge  Case,  which 
it  would  have  been  his  interest  to  impeach,  says:  There  <<the  right 
in  question  was  strictly  a  public  right,  and  the  evidence  was  properly 
admitted."  Drinkwater  v.  Porter,  7  Car.  k  P.  181  (E.  C.  L.  B.  toL 
82),  respecting  a  public  landing-place,  and  Earl  of  Carnarvon  v.  Yill^ 
bois,  IS  M.  b  W.  818,t  respecting  a  right  of  freewarren,  are  farther 
instances  of  evidence  of  reputation  being  admitted,  although  the  qoes- 
tion  might  be  said,  as  here,  to  involve  a  matter  of  private  right,  matten 
of  public  interest  likewise  depending  upon  it. 
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*For  these  reasoDB  and  on  these  aathorities  we  think  that,  in  r^ir^q 
die  present  case,  the  evidenoe  of  reputation  was  improperlj  ^ 
rejected,  and  that  the  role  for  a  new  trial  should  be  made  absolute. 

Rule  absolute. 


Hepatation^  in  oonnezion  iriih  proof  Moore  v,  Jones^   18  Alabama,  296 ; 

of  sets  (tf  ownership,  is  admissible  to  Usket  v,  CoryeU,  5  Watts  ft  Seig.  60; 

establish  a  priyate,  in  derogation  of  a  Carter  v.  Baohanan,  9  Georgia,  539. 

pobiic  right:     Russell  o.    Stocking,  Possessions  of  ancient  date,  of  which 

8  Cooneeticut^  236.    On  a  writ  of  entry  there  can  be  no  liying  witnesses,  and 

to  reooYer  certain  flats,  which  had  been  of  which  no  written  evidenoe  can  be 

for  a  long  period  unoccupied  and  com-  presumed  to  exist,  may  be  proyed  by 

moo,  leputatbn   as  to  the  owneiship  hearsay  and   reputation  which  would 

was  held  to  be  inadmissible  :  Green  v.  not  be  allowable  .to  prove  modem  facts ! 

Chelsea,  24   Pickering,    71 ;    School  Casey  v.  Inloes,  1  Gill,  430. 
District  V.  Blakeslee,  13  Conn.   227 ; 


The  CHARING  CROSS  BRIDGE  COMPANY  v.  WILLIAM  OTHO 

MITCHELL.    Jan.  19. 

A  eoapuy,  vndcr  an  Aet  of  ParlUment^  wera  empowered  to  Uke  tollf  from  penoni  paning  orer 
%  bridge  which  they  ereeted,  by  lieenie  of  the  owner  of  the  soil.  The  tolle  were,  by  the  Aet, 
to  be  applied,  first  to  the  maintenance  of  the  bridge,  next  to  the  payment  of  mortgagee!,  and 
the  residue  waa  to  be  dirided  among  the  shareholders  of  the  Company.  The  shares  were 
Bade  personalty,  by  the  Aet, 

Ike  owner  of  the  soil,  before  the  erection  of  the  bridge  or  grant  of  license,  had  redeemed  the 
buid  tax  in  respect  of  the  land. 

Hdd  by  the  Court  of  Ezeh.  Ch.,  afflrmlag  the  Judgment  of  Q.  B.,  that  the  Company  were 
Aargeable  to  the  land  tax  in  respect  of  the  tolls,  in  the  parish  where  the  land  was  sitoats,  nndn 
Mat.  38  G.  S»  ce.  6,  00. 

This  was  an  notion  for  the  recovery  of  damages  for  and  in  respect 
of  defendant  haring  seised  as  a  distress  certain  tolls  of  plaintiffs.  By 
consent,  and  order  of  Coleridge,  J.,  under  The  Common  Law  Procodnre 
Act,  1852  (15  k  16  Vict,  c*  76,  s.  42),  a  case  was  stated  for  the  opinion 
of  the  Court,  which,  so  far  as  material  to  this  report,  was  as  follows. 

The  plaintiffs  are  The  Charing  Cross  Bridge  Company,  incorporated 
bj  Stat.  6  &  7  W.  4,  c.  cxzxiii.,(a)  local  and  personal,  public,  by  the 
mtme  of  The  Hnngerford  and  Lambeth  Suspension  Footbridge  Com- 
pany; and,  by  stat.  8  &  9  Vict.  c.  Ixii.  {lijctl  and  personal,  publio),(i} 
directed  to  be  thereafter  called  The  Charing  Cross  Bridge  Company. 

(a)  "For  haildloff  a  foothridge  orer  the  river  Thames  from  Hangorford  llarket  in  the  parish 
of  8v  Uiitiii  in  the  Fields  in  the  eonntj  of  Middlesei  to  the  opposite  shore  in  the  parish  of  Lanu 
hsth  ia  the  conntj  of  Surrey,  and  for  making  snitahle  approaehes  thereto." 

(i)  "  To  amend  the  Aets  relating  to  The  Hnngerford  and  Lamheth  Suspension  Footbridge 
Compsny,  hersafter  to  be  called  The  Charing  Cross  Bridge  Company,  and  for  granting  farther 
powffi  to  the  said  Company.* 
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^^f'f'ryt  *The  defeiMiant  is  the  collector  of  the  land  tax  for  the  liberty 
^  of  Westminster^  and  parish  of  Saint  Martia  in  the  Fields,  in  tliia 
liberty  of  Westminster  in  Middlesex. 

On  Ist  April,  1854,  the  defendant  distrained,  in  the  liberty,  parish, 
and  county  aforesaid,  certain  of  the  plaintiffs'  tolls  for  the  Isfjing 
thereout  the  sum  of  3652.  2«.  6<j.,  for  six  years'  arrears  of  land  tax, 
assessed  and  charged  by  the  Commissioners  of  land  tax  upon  the  tolls 
taken  and  collected  by  the  plaintiffs  by  virtne  of  the  said  Acts,  for  tod 
from  persons  passing  over  the  plaintiffs'  bridge,  in  respect  of  that  por- 
tion thereof  which,  by  virtue  of  the  first-mentioned  Act,  is  to  be 
deemed  within  the  liberty,  parish,  and  county  aforesaid,  for  and  during 
the  respective  years  of  1848,  1849, 1850,  1851,  1852,  and  1858. 

The  plaintiffs  contend  that  such  tolls  are  not  liable  to  be  charged  or 
assessed  to  the  land  tax,  nor  the  plaintiffs  in  respect  thereof:  and  tlut, 
if  they  are  so,  they  are  liable  only  for  a  portion  of  the  said  tax.  The 
defendant  contends  that  the  said  tolls  are  liable  to  be  charged  and 
assessed  to  the  land  tax. 

The  plaintiffs  built,  made,  and  completed  the  bridge,  and  the  zf- 
preaches  thereto,  which  they  were  empowered  to  build  and  make  under 
Stat.  6  &  7  W.  4,  c.  cxxxiii.  and  6  &  7  Vict.  c.  xix.  ;(a)  and  have,  erer 
since  the  year  1848,  demanded  and  taken  the  tolls  by  the  said  first* 
mentioned  Act  authorized  to  be  demanded  and  taken  from  foot  passen- 
gers passing  or  returning  over  the  bridge.(&) 

(a)  Local  and  penonalt  public :  **  To  amend  an  Act  relating  to  the  building  of  tbe  Huogerfori 
and  Lambeth  raspenfion  foot  bridge ;  and  for  granting  further  powers  to  The  Hongerford  asd 
Lambeth  Saspenaion  Foot  Bridge  Company." 

(h)  Sect  122  of  itat  6  A  7  W.  4,  o.  oxuiil,  enacts:  ''That  the  said  Company  shall  andiuv, 
as  soon  aa  conTcnienOj  may  be  after  a  passage  shall  be  made  over  the  said  intended  hri4gt^ 
clause  to  be  erected  and  set  up  a  toll-gate  or  toll-gates  at  or  upon  the  said  bridge,  and  froa  tine 
to  time  shall  and  may  remore  the  same  tolLgate  or  toll-gates,  and  ereot  or  set  np  another  teO- 
gate  or  other  toll-gates  in  lieu  thereof,  at  any  place  upon  any  part  of  the  said  bridge  or  spproackes, 
and  shall  and  may  from  time  to  time  erect,  provide,  and  maintain  such  toU-bonses  and  viha 
oonvenienoes  near  or  a4joining  to  the  said  toU-gate  as  the  said  Company  shall  think  proper,  and 
any  toUs  or  pontagt  not  ezeeeding  tha  tolls  or  pontage  following  may  before  pMMage  be  demnM 
and  taken  at  the  toU-gate  to  be  erected  as  aforesaid,  by  such  person  or  persons  as  the  said  Coa> 
paoy  shall  fVom  time  to  time  appoint  as  aforesaid,  before  any  foot  passenger  shall  be  penaitted 
to  pas*  or  letnm  ever  the  laid  bridge  or  throngh  the  same  toU-gate ;  (that  i»  lo  aa/X 

For  eyery  foot  passenger  or  person  on  foot,  not  aeoompanied  by  a  wheelbarrow,  trao^  eroth* 
carriage,  drawn  or  propelled  by  such  foot  passenger,  or  by  any  dog,  not  exceeding  the  torn 
ef  one  penny : 

For  every  foot  passenger  or  person  on  foot  accompanied  by  a  wheelbaoow^  trod^  er  otkff 
oarriage,  drawn  or  propelled  by  such  foot  passenger,  or  by  any  dog»  not  exceeding  the  fsm 
of  three  penee^" 

Sect  IM  enacts  that  the  tolls,  er  rents  payable  in  respect  of  the  same,  sfaaU  be  applied:  M 
to  the  expenses  of  carrying  the  Act  into  exeoution  and  keeping  the  bridge  and  reads  in  repiii» 
and  ligfatittg  and  watching  the  same;  next,  in  paying  interest  to  the  mortgagees:  "and  the 
surplus  thereof  shaU  be  divided  amongtt  the  proprietors  in  proportion  to  the  amount  ef  Iheir 
respective  shares." 

An  eariier  section,  the  97th,  enacts :  "  That  all  the  shares  and  proportions  of  and  in  the  aid 
undertaking,  or  the  Joint  stock  or  ftind  of  the  said  Company,  shall  to  all  intents  and  porposK  be 
deemed  personal  estate,  and  be  transmissible  ac  such,  and  shall  not  be  deemed  to  be  of  the  natan 
ef  real  property." 
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*Seot,  128  of  that  Aet  declares  the  bridge  to  be  a  public  r^^ppi 

Also,  bj  that  section,  the  half  of  the  bridge  bo  built  next  adjoining 
to  the  eounty  of  Middlesex  is  to  be  deemed  to  be  in  the  liberty  of 
Westminster  and  county  of  Middlesex,  and  part  pf  and  ifr  the  parish 
of  Samt  Martin  in  the  Fields,  in  the  said  liberty  and  county ;  rn^t-B^ 
^ad  the  other  half  of  the  said  bridge  adjoining  to  the  county  of  ^ 
Surrey  is  to  be  deemed  to  be  in  the  county  of  Surrey,  and  part  of  and 
in  the  parish  of  Lambeth. 

For  the  more  effecttTe  construction  and  support  of  the  said  bridge, 
and  the  northern  approach  thereto,  the  plaintiffs,  under  the  powers 
giren  by  the  50th  section  of  stat.  6  ft  7  W.  4,  c.  cxxxiii.,  procured  a 
lease  and  grant  to  be  made  to  them  by  The  Hungerford  Market  Com- 
pn  J  of  portions  of  their  land  and  {u^mises.  And,  accordingly,  on  1st 
Norember,  1842,  by  an  indenture  made  between  that  Company  and  the 
pluatift,  It  was  witnessed  that,  for  the  considerations  therein  men- 
tioned, they  the  said  Company,  by  virtue  and  in  pursuance  of  the 
powers  and  authorities  contained  in  the  said  first  Act  of  Parliament, 
and  by  virtue  and  in  pursuance  of  every  other  power  and  authority 
eubliog,  &c.,  did  give,  grant,  bargain,  sell,  and  confirm  unto  the  plain- 
tifi,  their  successors  and  assigns,  full  leave,  liberty,  lioense,  power,  and 
authority  to  build,  construct,  and  place  in,  upon,  or  about  Hungerford 
Market  aforesaid,  alnd  the  wharf  or  river  side  of  the  said  market,  such 
fixtures,  pier  or  piers,  tower  or  towers,  and  such  other  works,  as  might 
be  necessary  or  requisite  for  the  effective  construction,  maintenance,  and 
support  of  the  said  Suspension  footbridge  by  the  said  Act  authorised 
and  empowered  to  be  built,  and  the  northern  approach  thereto ;  and  to 
put  up  and  erect  toll-bars  and  toll-houses  on  the  said  bridge,  or  the 
worb  thereof,  south  of  the  line  of  the  front  of  the  taverns ;  with  like 
liberty,  privilege,  and  license,  from  time  to  time,  and  for  all  times  for 
erer  thereafter,  under  the  inspection  and  superintendence  of  the  said 
Company  or  tbeir  surveyor  for  the  time  being,  to  alter  or  improve  the 
said  fixtures,  pier  or  piers,  tower  or  towers,  or  other  *works,  or  r^z-rn 
rebuild  the  same,  or  any  part  thereof,  either  on  the  old  or  former  '- 
site,  or  on  such  other  site  or  sites  as  the  said  Company  and  the  plain- 
tiff) respeetively  might  mutually  agree  upon  and  select  for  that  pur- 
pose. And,  by  the  said  indenture,  in  consideration  of  the  sum  of  60002. 
paid  by  the  plaintiffs  to  the  said  Company,  and  also  in  consideration 
of  the  covenants  and  agreements  thereinafter  expressed  and  declared, 
bjr  and  on  the  part  of  the  plaintiffs  to  be  observed  and  performed,  they, 
tbe  said  Company,  did  give,  grant,  bargain,  sell,  and  demise  unto  the 
plaiatiib,  their  successors  and  assigns :  firstly,  free  and  full  liberty, 

(a)  ''After  the  said  briclge  ihaU  bATe  been  completed  the  lame  ihaU  be  e  publio  bridge,  and 
*Q  petions  iball  here  free  UbertT,  upon  payment  of  tbe  tolUi  by  thie  Aot  grantedi  to  pais  of«r 
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power,  pormission,  license,  and  authority,  from  time  to  time,  to  keep 
and  maintain  the  fixtures,  pier  or  piers,  tower  or  towers,  and  sD  tnd 
every  other  work  or  works  which  should  or  might,  in  pursuance  of  tlie 
authority  or  license  in  that  behalf  thereinbefore  contained,  be  biih  or 
constructed  and  placed,  or  which  should  hare  been  then  already  bnflt, 
constructed,  or  placed  by  the  plaintiffs  in,  upon,  or  about  the  wharf  or 
river  side  of  Hungerford  Market  aforesaid;  secondly,  a  free,  eletr, 
uninterrupted  and  unobstructed  right  of  way  and  passage  through, 
over,  along,  and  across  that  part  of  the  said  market  called  Hnngerford 
Market,  which  is  closed,  &c.,  for  all  persons  whomsoever  using  or  piss- 
ing over  the  said  Hungerford  and  Lambeth  Suspension  footbridge;  to 
go,  pass  and  repass,  through,  over  and  across  Hungerford  Market  ifbre- 
said,  from  the  said  bridge  to  The  Strand  in  the  said  parish  of  Stiot 
Martin  in  the  county  of  Middlesex,  or  from  The  Strand  to  the  said 
Suspension  footbridge,  in,  upon,  over,  and  along  such  way,  pstb,  or 
road.  Provided  nevertheless,  and  it  was  thereby  expressly  dedired, 
that  the  said  right  of  way  thereby  granted  was  not  to  extend  to  the 
^f-KAn  passage  "^of  trucks,  wheelbarrows,  handbarrows,  or  any  other  ear- 
-^  riage  or  thing  used  for  the  conveyance  or  carriage  of  luggage  or 
goods  over  or  across  any  part  of,  or  through,  the  said  market,  withoot 
the  consent  in  writing  of  the  directors  for  the  time  being  of  the  said 
Hungerford  Market  Company.  To  have  and  to  hold  the  said  right  of 
way,  and  other  the  privileges  and  license  and  premises  thereby  granted 
and  demised,  or  intended  so  to  be,  unto  the  plaintiffs,  their  stieceason 
and  assigns,  for  and  during  and  until  the  full  end  and  term  of  ninety- 
nine  years,  to  commence  and  be  computed  from  18th  February  which 
was  in  the  year  1887  thence  next  ensuing,  and  fully  to  be  complete  aod 
ended. 

By  virtue  of  the  said  indenture,  and  in  execution  of  the  first-mea- 
tioned  powers  and  authorities  vested  in  the  plaintiffs  in  that  behilf, 
under  stat.  6  &  7  W.  4,  c.  cxxxiii.,  and  6  &  7  Vict.  c.  xix.,  the  plaiDtift 
afterwards  built,  erected,  and  constructed  a  pier  and  other  works,  which 
were  necessary  for  the  effective  construction,  maintenance,  and  support 
of  the  said  bridge,  and  the  northern  approach  thereto,  in,  upon,  aod 
about  portions  of  the  said  market,  and  also  the  wharf  or  river  aide  of 
the  said  market,  and  put  up  and  erected  a  tollhouse  over  a  portion  of 
the  said  market,  and  of  the  wharf  or  river  side  of  the  same,  within  the 
said  liberty  and  parish  of  Saint  Martin  in  the  Fields. 

The  tolls  are  payable,  and  have  been  always,  since  the  completion  of 
the  said  bridge  in  the  year  1844,  collected  and  received  by  the  plaintHb) 
for  the  passage  of  foot-passengers  over  the  bridge  from  the  Surrey  side 
to  the  Middlesex  side  of  the  river,  and  from  the  Middlesex  side  to  the 
Surrey  side. 

^..--I      The  tolls  for  passing  from  Surrey  to  Middlesex  are  ♦collected 
-^  at  a  toll-house  on  the  Surrey  side ;  and  those  for  passiag  b^ 
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Middlesex  to  Surrey,  except  those  for  landing  firom  Bteambosts  as  here> 
after  mentioned,  are  at  the  said  toll-honse  in  the  liberty  and  parish 
aforesaid. 

About  fifty  yards  from  the  Middlesex  side,  and  within  that  portion 
of  the  half  of  the  said  bridge  which,  by  rirtae  of  the  said  Act,  is  with- 
in the  parish  of  Saint  Martin  in  the  Fields,  a  pier  has  been  erected  by 
the  said  bridge  Company  in  the  bed  of  the  river  for  the  support  of  the 
bridge:  and  on  this  pier  is  a  toll-honse  at  which  the  said  Company  de- 
mand and  take  toll  from  passengers  soch  as  land  from  steamboats,  call- 
iog  at  the  said  pier,  and  pass  from  thence  to  the  Sorrey  side  of  the 
said  bridge. 

The  assessment  in  question  is  made  on  the  tolls  so  taken  on  the  Mid- 
dlesex side  at  both  the  said  toll-houses. 

The  bridge  ia  suspended  over  the  shore  and  bed  of  the  river  Thames, 
except  where  it  rests  on  the  piers  as  deseribed. 

Previously  to  the  making  of  the  said  indenture,  viz.,  on  and  previ- 
ously to  22d  December,  1882,  the  said  Market  Company,  under  the 
promions  of  the  several  Acts  of  Parliament  relating  to  the  redemption 
of  Itiid  tax,  daly  redeemed  the  land  tax  charged  and  chargeable  upon 
the  land  and  premises  comprised  in  the  said  indenture,  and  upon  which 
the  plaintiffii  so  built,  erected  and  constructed  the  said  first-mentioned 
pier,  first-mentioned  toll-house,  and  other  works. 

In  the  years  1845, 1846,  and  1847,  the  said  tolls,  and  the  plaintiffs 
in  respect  thereof,  were  charged  and  assessed  to  the  land  tax  for  the 
laid  parish  of  Saint  Martin  in  the  Fields,  and  duly  paid  the  same.  In 
the  year  1849,  the  said  tolls  were  again  assessed  to  the  land  *tax,  r^ir;-/* 
in  respect  of  so  much  thereof  as  were  payable  and  received  ^ 
within  the  liberty,  parish,  and  county  aforesaid;  and  which,  by  the 
assessment,  were  estimated  of  the  value  of  1750Z. ;  and  the  amount  of 
one  year's  tax  was  fixed  at  612.  19f .  Id. 

It  b  admitted  that  the  above  assessment  is  in  other  respects  fsir  and 
equitable,  supposing  the  said  tolls  to  be  chargeable  to  the  land  tax. 

The  following  is  a  copy  of  the  assessment  for  the  year  1849,  ending 
1850,  so  far  as  relates  to  these  tolls. 


RanteL 

NaiDM  of 

Proprietors. 

Names  of 
Occupiers. 

Karnes  or 

description  of 

Estates  and 

Property. 

Sums  assessed 

and  not 
exonerated. 

£1750 

Tho  Hangerford  SafpeDiion  Bridge  Company. 
In  respeot  of  n  moiety  of  the  tolls. 

£61  ISt.  7A 

The  plaintiffs  were  similarly  assessed  to  the  land  tax  in  respect  of 
the  said  toDs  in  the  following  years  1850,  1851,  and  1852. 
Appeals  have  from  time  to  time  been  made  against  these  last  assess- 
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ments,  and  the  assedsments  confirmed  by  the  GonimiMioaen*    Thej 
have  not  been  paid. 

The  questions  for  the  opinion  of  the  Court  are : 

1st.  Whether  the  plaintiffs  are  liable  to  the  land  tax  in  respect  of 

the  said  tolls  upon  which  tbej  have  been  assessed. 
2d.  Whether  such  tolls  are  exempt  from  the  land  tax  by  reason  of 
a  portion  of  the  works  bring  built  and  erected  on  and  over  th« 
said  land  and  premises  which  were  redeemed  from  the  land  tax 
by  the  Hnngerford  Market  Company. 
8d.  Whether  they  should  have  been  chuged  in  respect  of  a  proper 
tional  part  only  of  the  said  toll,  and  if  so,  for  what  part. 
^^.-..      ^Bramwdlj  for  the  plaintiffs. — The  tcU-hoiise,  pier,  and  bridge 
-*  must  be  considered  as  all  built  <m  land  of  which  the  land  tax  has 
been  redeemed.    [Sir  F.  Thtngetj  for  tiie  defend^at,  assented  to  this.] 
A  bridge  so  built  can  no  more  be  liable  to  the  land  tax  than  a  house 
would  be.    But  it  will  be  said  that  stat.  88  G.  S,  o.  5,  s.  4,(a)  (whicfi 
enumerates  the  items  taxable,  and  as  to  which  there  has  been  no  altera- 
tion,(i))  specifies  <<  tolls"  as  the  subject  of  charge.    But  these  tolls  arc, 
in  the  present  instance,  merely  a  profit  arising  from  the  land ;  there 
could,  therefore,  not  have  been,  first  a  tax  on  the  land,  and  then  a  tax 
on  this  particular  profit:  and,  consequently,  this  profit,  after  the  re- 
demption in  respect  of  the  land,  cannot  be  taxed  at  all.     The  "  tolls" 
mentioned  in  stat.  88  G.  8,  c.  6,  s.  4,  are  mere  incorporeal  heredita- 
ments, as  appears  by  their  being  enumerated  in  the  same  class  with 
«  fishings,"  « tithes,"  and  <(  annuities."    Here  it  might  be  that  Uie 
tolls  merely  maintained  the  bridge,  so  that  the  land  produced  no  profit 
^.-^^  at  all :  could  *  there  then  be  a  land  tax  on  either?    It  may  per- 
^  haps  be  contended  that  the  plaintiffs  have  no  interest  in  the  soil^ 
and  that  so  their  right  to  take  tolls  is  in  the  nature  of  an  easement. 
But  the  tolls  are  compensation  for  the  use  of  the  right  which  the  plain- 
tiffs  have  over  the  land :  and,  further,  the  tolls  are  personalty,  by  sect. 
97  of  stat.  6  &  7  W.  4,  c.  cxxxiii.,  and  therefore  not  chargeable  to  the 
land  tax.((;) 

Sir  F.  Thesiger^  contrft. — The  case  of  Vauxhall  Bridge  Company  p. 

(a)  Wbioh  enaela :  <<  Thtt  all  and  erery  manors,  mesniagesy  landSi  and  tenement!,  and  sIm  aQ 
quarries,  mines  of  coal,  tin,  and  load,  copper,  mnndic,  iron,  and  other  mines,  iron  mills,  fonutfcii 
and  other  iron  works,  salt  springs  and  salt  works,  all  alom  mines  and  works,  all  parks^  chisesr 
warrens,  woods,  nnderwoods,  coppices,  and  all  fishings,  tithes,  tolls,  annuities,  and  all  other  j«sHj 
profits,  and  all  hereditaments,  of  what  nature  or  kind  Boerer  they  be,  situate,  lying,  and  baBf, 
happening  or  arising,  within  the  several  and  respeotiTe  counties,  cities,"  Ac.  (sect  2),  "tf  ^<^ 
within  ancient  demesne  and  other  liberties  and  prlTfleged  places  as  witbont,  wltbtn"  EnfliB^If 
Wales,  and  Berwick  upon  Tweed,  "and  all  and  every  person  and  persons,  bodies  politie  sad  eer 
porate,  guilds,  mysteries,  fraternities,  and  brotherhoods,  whethw  corporate  or  not  corponi«« 
haying  or  holding  any  such  manors,  messuages,  lands,  tenements,  or  hereditaments,  or  oftcr  tks 
premises,  in  respect  thereof^  shall  be  charged  with  as  much  equality  and  indifference  as  is  poifi- 
ble,  by  a  pound  rate,"  Ac. 

Sect.  122  exempts  the  toUs  on  turnpike  roads. 

(6)  See  the  sUtutes  in  Regina  «.  Land  Tax  Commlnioners,  2  E.  A  B,  694  (B.  C.  L.  B.  toL  Vi\ 

(c)  See  sUt.  8  A  4  W.  4,  o.  12. 
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Sawyer,  6  Exeb.  504yt  supplies  an  answer  to  two  of  the  points  made 
for  the  plaintifi.   Tbere  the  plaintiffs  were  held  liable  to  be  charged  to 
the  land  tax  in  respect  of  the  tolls  which,  by  their  Act,  they  took  from 
the  persons  passmg  over  their  bridge,  though  the  Act  made  the  shares 
personal  estate*    The  redemption  of  the  land  tax  in  respect  of  tho 
bod  can  make  no  difference.     Stat.  42  G.  8,  c.  116,  s.  88,  upon  a  con- 
trsct  for  the  redemption,  exonerates  only  <<the  manors,  messuages, 
hods,  tenements,  and  hereditaments,  or  other  property  comprised  in 
8Qeh  contract."    Here  the  tolls  were  not  comprised  in  the  contract : 
thej  had  no  existence  at  the  tigie  of  the  redemption.    Sect.  12  of  the 
same  Act  shows  that  tolls  are  a  distinct  subject  for  the  contract  of  re- 
demption; and  sect.  49  has  an  enactment  enabling  the  companies  to 
raise  money  for  such  redemption.    If  the  tolls  had  existed  at  the  time 
of  the  redemption,  and  the  contract  had  comprehended  only  the  land 
and  not  the  tolls,  the  tolls  would  manifestly  have  remained  subject  to 
the  land  tax :  and  therefore  the  tolls  which  come  into  existence  after 
the  redemption,  which  has  *been  made  in  respect  of  the  land  r^t't-n 
only,  are  so  subject.    [Lord  Campbell,  C.  J. — That  would  ap-  ^ 
pear  to  follow  if,  under  stat.  88  G.  8,  c.  5,  s.  4,  the  tolls  are  assessable 
separately  from  the  land ;  this,  howerer,  is  the  question.]    It  is  so  de- 
cided by  Yauxhall  Bridge  Company  v.  Sawyer,  6  Exch.  504.t    [Lord 
Cajcpbsll,  C.  J. — Suppose  the  tolls  were  granted  for  three  years  only.] 
Their  separate  value  would  be  assessed  accordingly,  for  that  period. 
By  Stat.  88  G.  8,  c.  6,  s.  42,(a)  such  tolls  as  are  chargeable  by  that  Act 
Day  be  seized  for  arrear.     The  qualification  here  introduced  has  refer- 
ence to  the  exemption  of  turnpike  tolls,  under  sect.  122.    But  the  tolls 
are  not  in  the  nature  of  turnpike  tolls,  as  was  pointed  out  in  the  judg- 
ment in  Yauxhall  Bridge  Company  v.  Sawyer.   It  is  unimportant  where 
the  tolls  are  collected ;  Rex  v.  Barnes,  1  B.  &  Ad.  118  (E.  C.  L.  R.  vol. 
20) :  they  cannot  be  considered  as  paid  for  passing  through  the  gate. 

BramweUj  in  reply. — In  Yauxhall  Bridge  Company  v.  Sawyer  the 
point  now  before  the  Court  was  not  made  against  the  taxation.  There 
the  argument  in  farour  of  the  Company  was  that,  as  « tolls"  were  ex« 
pressljr  mentioned  in  stat.  88  G.  8,  c.  5,  s.  4,  but  not  *in  the  per-  r^f-^r. 
petnating  statute  88  G.  8,  c.  60,  the  tax  could  no  longer  be  '- 
charged  upon  tolls :  and  the  Court  held  that  tolls  were  comprehended 
in  the  language  of  the  perpetuating  statute,  <<  manors,  messuages,  lands, 

(a)  Which  aBMti :  "  That  wber*  anj  tax  or  Mfl«Mmenk  ihall  be  oharfed  or  laid  on  any  tithe% 
neb  tollf  u  ire  chmrgoable  by  this  Act,  profits  of  markets,  fairs,  or  flsberies,  or  any  okber  annual 
pnfitJ  ia  England,  Wales,  or  Berwick  upon  Tweed,  not  distrainable,  in  case  the  same  shall  not 
^  peid  wiCUa  rix  days  after  sneh  assessment  so  charged  and  laid  and  demanded,  that  it  shaU 
ud  nay  be  lawful  to  and  for  the  coUeotor,  constable,  or  other  officer  thereanto  appointed,  by 
'"not  nader  the  hands  and  seals  of  any  two  or  more  of  the  Commissioners  anthoriied  by  this 
^^  to  seise,  take,  and  sell  so  mneh  of  the  said  tithes,  wheresoerer  they  can  be  fonnd,  tolls,  or 
•tbtr  proats  so  charged,  as  shall  be  sufficient  for  the  IcTying  the  said  tax  or  assessment  and  aU 

the  charges  occasioned  by  sneh  non-payment  thereof,  rendering  the  overplns  (if  any  be)  to  the 

•WBer." 
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tenements,  and  hereditaments."  This  view  supports  the  argmment  foi 
the  present  plaintiflb :  for,  if  the  tolls  be  comprehended  in  those  words, 
they  will  be  taxable  or  not  according  as  the  land  is  taxable  or  not.  Li 
Vauxhall  Bridge  Company  v.  Sawyer  the  land  tax  had  not  been  re- 
deemed. No  stress  is  here  laid  npon  the  fact  that  the  toll-honse  is  upon 
the  land :  the  question  arises  from  ^he  land  on  which  the  bridge  stands 
haying  become  exonerated.  If  the  statutes  had  enacted  that  every  on« 
using  the  land  should  be  taxed,  surely  no  one  could  be  taxed  for  aach 
user  after  the  land  was  exonerated.  This,  in  efiect,  is  a  tax  upon  the 
Company  for  the  profit  they  derive  from  the  use  of  the  land.  Treat- 
ing the  right  to  occupy  the  land  for  the  purposes  of  the  bridge  as  a 
mere  easement,  the  tax  cannot  be  supported  consistently  with  Ghokea 
Water  Works  Company  v.  Bowley,  17  Q,  B.  858  (E.  C.  L.  B.  voL  79). 
[Lord  Campbell,  C.  J.— The  attempt  there  was  to  rate  the  Company 
as  occupiers  of  land.} 

Lord  Campbell,  C.  J. — It  seems  to  me  that  this  case  is  decided  by 
Vauxhall  Bridge  Company  tr.  Sawyer,  which  we  are  bound  to  follow. 
That  case  shows  that  if  there  had  been  here  no  redemption  oi  land  tax 
this  assessment  would  have  been  good.  For,  according  to  that  deci- 
sion, tolls  form  a  separate  tenement  and  hereditament,  distinct  firom 
the  land.  Where  the  Legislature  confers  a  right  to  take  tdla,  a  new 
profit  and  a  new  hereditament  are  created.  That  was  the  decision  of 
the  *  Court  of  Exchequer.  Therefore  the  Company  here  would 
have  been  liable  to  the  tax  had  there  been  no  redemption.  Then 
does  the  redemption  make  any  difference  ?  That  case  shows  that  it  does 
not ;  because,  as  the  tolls  are  distinct  from  the  land,  the  redempUon  of 
the  tax  in  respect  of  the  land  has  nothing  to  do  with  the  tolh.  The 
argument  suggested  from  the  shares  being  personal  property  is  untenir 
hie.  The  individual  shareholders  have  no  property  in  the  tolls,  bat  only 
in  the  balance  accruing  to  the  Company  from  its  profits. 

(Colbeidgb,  J.,  had  left  the  Court.) 

WiOHTMAN,  J. — It  appears  to  me  that  the  question  turns  upon  ^ 
language  of  stat.  88  O.  8,  c.  5,  s.  4,  which,  after  enumerating  manors, 
messuages,  lands,  and  tenements,  quarries  and  mines,  parks,  &c.,  spe- 
cifies fishings,  tithes,  and  <«  tolls,"  eo  nomine.  Taking  the  word  <<  toUs" 
alone,  the  tolls  here  would  manifestly  be  comprehended.  But  then  Mr. 
BramufeU  contends  that  the  tolls  which  the  statute  has  in  view  are  those 
only  which  can  be  separated  from  the  land,  and  that  the  tolls  now  in 
question  can  therefore  not  be  rated  as  tolls  eo  nomine.  But  Yauxball 
Bridge  Company  v.  Sawyer  answers  this  argument ;  for  there  the  tax 
was  laid  on  the  tolls,  as  distinct  from  the  land,  and  it  was  held  that  they 
were  an  hereditament.  Several  cases  might  be  suggested  to  show  tbat 
inconsistencies  would  result  from  an  opposite  construction :  the  land 
might  be  in  one  party,  the  tolls  in  another,  as  indeed  seems  to  be  tbe 
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cue  liere.    I  think  therefore  thai  the  Company  were  properly  taxed  in 
respect  of  the  tolls,  as  eneh. 

^CROMPTOiTy  J. — ^I  am  of  the  same  opinion.  The  tolls  appear 
to  me  to  be  ciMited  by  the  Act,  and  to  arise  from  the  privileges 
which  are  conferred  on  the  Company  in  respect  of  the  bridge,  not  from 
the  land  itself.  They  are  a  distinct  subject  of  taxation,  as  was  held  in 
Yaoxhall  Bridge  Company  v.  Sawyer.  The  tolls  are  paid  for  passing 
along  what  is  erected :  the  Company  have  merely  the  right  to  make  the 
erection  and  nse  it.  Mr.  Bramwell  says  that,  as  the  tolls  are  paid  for 
the  use  of  the  bridge,  they  are  a  profit  out  of  the  bridge,  and  so  out  of 
the  land.  Bnt  if  the  assessment  had  been  «« in  respect  of  the  use  of 
the  land,"  that  would  have  been  merely  another  way  of  describing 
toils;  and  the  assessment  would  have  been  good. 

Judgment  for  the  defendant. 


IN  THE  EXCHEQUER  CHAMBER. 

Thb  plaintiffs  having  suggested  error  on  the  above  judgment,  the 
ease  was  argued  in  Easter  Term,  Tuesday,  April  26, 1855. 

BrammeUj  for  the  party  suggesting  error  (plaintiffs  below). — The 
land  tax  on  the  land  having  been  redeemed,  it  is  unjust  that  land  tax 
•hoald  be  paid  in  respect  of  the  tolls,  which,  as  was  said  in  the  judg- 
awat  of  Yauxhall  Bridge  Company  e.  Sawyer,  6  Exoh.  504,  505,t  ^<  are 
a  profit  Oft  payment  received  by  the  Company  in  respect  of  the  user  by 
paMeagers  of  their  bridge  and  roads ;  they  concern  land,  *and  r«^/»n 
are  annexed  to  land,  and  are  paid  for  and  in  respect  of'  the  user  '- 
of  the  land."  The  tax  is  really  imposed  on  the  land.  [Fabkb,  B. — 
Are  these  tolls  in  the  nature  of  compensation  for  the  land  7  The  owners 
of  the  land  have  redeemed  the  tax  on  the  land,  and  on  all  profits  which 
they  can  derive  as  owners  of  the  land.  They  may  use  it  as  a  bridge, 
a  canal,  or  how  they  please,  and  derive  what  profits  they  can  in  virtue 
of  their  powers  as  owners  of  the  land,  without  being  liable  to  any  land 
tax  in  future.  But,  if  they  ask  the  Crown  to  grant,  either  directly  in 
virtue  of  its  prerogative,  or  through  the  Legislature,  a  franchise,  that 
franchise  is  no  part  of  the  land ;  and  the  grantee  must  make  his  bar- 
gsin  as  he  best  can  before  he  accepts  such  franchise.] 

Sir  JP.  Themg^^  contrit,  was  not  called  upon. 

JiHtvis,  C.  J. — The  judgment  must  be  affirmed,  as  the  Company  are 
liable  to  the  land  tax  in  respect  of  these  tolls.  The  question  is  only 
oo&fmed  by  referring  to  the  redemption  of  the  land  tax :  it  really  is, 
Whether  the  tolls  are  part  of  the  land  or  a  separate  franchise.  I  think 
^hey  are  a  separate  franchise,  assessable  to  the  land  tax  as  a  heredita- 
B^at,    If  the  oompany  desired  to  have  any  compensation  on  the  ground 
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that  this  franchise  was  to  be  exercised  in  land  on  which  the  land  tax 
was  redeemed,  they  should  haye  made  their  bargain  accordingly,  when 
applying  for  their  Act. 

Pollock,  C.  B.,  Crbsswell,  J.,  Williams,  J.,  Growdeb,  J.,  Parki, 
B.,  and  Martin,  B.,  concurred.  Judgment  affirmed. 


♦*;ftn  *^«  QUEEN  V.  JAMES  SAUNDERS  RANDALL  and  WIL- 
^^*J  LIAM  SAUNDERS.    Jan.  20. 

Stat  5  4  6  W.  4»  0.  50,  i.  S7,  •ntots  that  th«  highwaj  rate  ihall  be  upon  pnpnij  nteaUc  to 
the  relief  of  the  poor,  "  prorided  that  the  same  rate  ahall  alio  extend  to  nieh  woodii  niica, 
and  qaarriei  of  itone  or  other  hereditamentiy  aa  hare  heretofore  been  nraally  rated  to  tbo 
highwayi." 

Held,  that  minei  not  rateable  to  the  relief  of  the  poor,  opened  in  a  parUh  sinee  the  peanagrf 
that  Ao^  are  rateable  to  the  highwaj  rate,  if  mines  of  a  similar  description  were  bcfon  ibi 
Act  nsoallj  rated  to  the  hif  hways  in  that  parish. 

On  appeal  against  a  highway  rate  for  the  pariah  of  Gorsham  in  the 
county  of  Wilts,  wherein  the  appellants  were  rated  for  certain  stone 
works  described  in  the  rate  as  <<  an  underground  stone  quarry,  crane 
and  engine,"  the  Sessions  confirmed  it,  subject  to  the  following  case. 

It  appeared  by  the  evidence  that  there  is  a  stratum  of  valuable  stone^ 
used  for  buildings  and  known  as  the  Bath  stone,  which  lies  on  a  range 
of  hills  situate  in  the  respondents'  parish ;  and  that,  previously  to  tnd 
at  the  date  of  the  passing  of  the  Highway  Act,  5  fc  6  W.  4,  c  50  (Slst 
August,  1835),  this  stone  was  excavated  in  the  respondents'  parifih, 
sometimes  from  open  quarries  of  the  ordinary  kind  and  sometimes  from 
excavations  or  works  worked  wholly  under  ground,  ventilated  by  shafti, 
and  approached  by  adits  or  entrances  made  on  the  side  of  the  hill.  The 
stone  works  which  were  the  subject  of  the  appeai  were  not  opened  or 
used  on  the  31st  August,  1885 ;  but  the  occupiers  of  stone  works  of 
the  before-mentioned  description,  so  far  as  they  existed,  were  before 
and  at  that  time  usually  rated  to  the  highway  rates  made  in  tii^ 
respondents'  parish.  The  works  occupied  by  the  appellants  were  first 
opened  in  1839,  and  were  occupied  by  them  up  to  the  time  of  making 
the  rate  which  was  the  subject  of  the  appeal.  In  1858  they  were  first 
^e-r^f'-y  rated  in  *respect  of  such  works  to  the  highway  rate :  and,  apon 
^  their  refusal  to  pay  the  last-mentioned  rate,  it  was  agreed  U- 
tween  them  and  the  respondents  that  the  liability  of  the  appellants  to 
be  so  rated  should  be  decided  by  an  appeal  against  the  next  subsequent 
rate,  viz.  the  rate  now  appealed  against.  The  said  stone  works  hsre 
never  been  rated  to  tne  poor's  rate ;  nor  had  they  ever,  until  185S,  been 
rated  to  the  highway  rate.  The  said  stone  works  are  worked  wholly 
under  ground,  are  ventilated  by  shafts,  and  were  approached  by  the 
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printe  tunnel  of  the  appellants  from  the  line  of  The  Chreat  Western 
BaSwsy  beside  the  entrance  to  the  Box  Tunnel.    The  greater  part  of 
the  stone,  the  product  of  the  said  works,  was  conveyed  out  from  the 
said  private  tunnel  on  to  the  line  of  The  Great  Western  Railway,  and 
ns  conreyed  thence  along  the  said  line  until  it  was  delivered  at  the 
different  stations  of  such  line ;  and  other  part  of  the  stone,  the  pro- 
duet  of  the  said  works,  was  raised  through  a  shaft.     The  surface  soil 
ibore  the  said  works  was  always  rated  separately  to  the  highway  rate 
of  the  said  parish,  and  was  in  the  occupation  of  other  parties.     On  the 
hearing  of  the  appeal,  the  appellants  contended  that  the  said  stone 
works  described  in  the  said  rate  as  «« an  underground  quarry,  crane 
and  engine"  were,  in  fact,  a  mine,  and  therefore  not  liable  to  be  rated 
to  the  highway  rate.    The  respondents  insisted  that  the  said  works 
Tere  properly  described  as  a  quarry ;  and,  further,  that  whether  they 
were  a  mine  or  a  quarry  they  fell,  under  the  circumstances  proved, 
within  the  scope  and  operation  of  the  proviso  to  the  27th  section  of 
Stat.  5  ft  6  W.  4,  c.  50. 

The  Court  of  Quarter  Sessions  confirmed  the  rate,  subject  to  r«rgg 
the  opinion  of  this  Court,  on  the  proper  ^construction  of  stat.  5  '- 
1 6  W.  4,  c.  50,  8. 27.  The  Sessions  finding,  as  a  fact  for  the  informa- 
tion of  this  Court,  as  follows :  <<  We  find  that  mines  and  quarries  of 
this  description,  so  far  as  they  existed,  were  usually  rated  at  the  time 
of  the  date  of  the  Act  (meaning  the  81st  August,  1885) ;  but  that  the 
mine  or  quarry  in  question  did  not  then  exist." 

The  question  for  the  opinion  of  this  Court  is  whether  the  appellants 
were  rateable  in  respect  of  the  said  stone  works  to  the  highway  rate 
of  1854.  If  this  Court  be  of  opinion  that  the  appellants  were  then 
nteable  to  the  highway  rate  in  respect  of  their  occupation  of  the  said 
works,  the  said  rate  is  to  be  confirmed.  If  the  Court  be  of  opinion 
thAt  the  appellants  were  not  then  so  rateable,  the  said  rate  is  to  be 
amended  by  striking  out  the  names  of  the  appellants  in  respect  of  the 
entry  before  referred  to. 

Eodge9  and  W.  Everett,  in  support  of  the  rate. — Stat.  5  &  6  W.  4, 
c  50,  8.  27,  enacts  that  the  highway  rate  shall  be  upon  all  property 
"now  liable  to  be  rated  and  assessed  to  the  relief  of  the  poor."  Had 
the  enactment  stopped  there,  quarries  would  have  been  liable  and  mines 
would  not,  and  copsewoods  would  have  been  liable  and  timber  woods 
would  not ;  bat  the  enactment  goes  on :  <<  provided  that  the  same  rate 
shall  also  extend  to  such  woods,  mines,  and  quarries  of  stone,  or  other 
hereditaments  as  have  heretofore  been  usually  rated  to  the  highways." 
It  appears  from  the  case  that  the  Sessions  have  not  made  up  their  minds 
whether  this  is  a  mine  or  a  quarry :  but  it  is  rateable  either  way,  if 
under  the  facts  stated  in  the  case  it  is  a  mine  which  <<  had  been  usually 
rated  to  the  highways"  before  stat.  5  fc  6  W.  4,  c.  50.  *The  .^g^.. 
meaning  of  the  proviso  was  considered  in  Begina  v.  BosOi  6  Q.  '- 


567  BBOINA  9.  RANDALL.    H.  T.  1865. 

B.  153  (E.  C.  L.  R.  vol.  61) ;  S.  0. 1  New  Sew.  Ga.  272.  In  Ihat 
ease  the  decision  was  that  the  words  in  the  proriso  <«have  heretofore 
been  usually  rated"  meant  <<  heretofore  actually  rated  in  the  parish  for 
whioh  the  rate  is  made."  The  only  point  remaining  for  deeinoaif 
whether  the  words  <<  9uch  woods,  mines,  ftc.,"  mean  sueh  iadiTilul 
mines  as  have  been  actually  rated  in  that  pariah,  or  mean  minei  of  1 
epecies  which  had  been  usually  rated  there.  That  pmnt  wae  not  utm^ 
Bary  for  the  decision  in  Regina  v.  Rose,  6  Q.  B.  153  (£•  C.  L  B.  toL 
61),  S.  G.  1  New  Sees.  Ga.  272 :  but,  if  the  language  of  the  Jadges  a 
correctly  reported  in  1  New  Sessions  Cases,  they  ezpresied  timr 
opinion  that  it  meant  the  species  actually  rated.  Ajid  this  is  tlie  le*- 
sonable  construction ;  for  it  would  be  anomalous  if  one  nine  were  nio* 
able,  and  another,  resembling  it  in  every  respect  except  that  it  vu 
opened  sinee  1886,  was  not.  And  this  is  even  more  atrongly  applieibk 
to  woods ;  for  the  proviso  is  inoperative  as  to  oopsewooda,  which  an 
rateable  to  the  poor-rate ;  and,  if  timber  woods  are  to  cease  to  bo  lato- 
able  when  felled,  though  fresh  planted,  it  will  produce  diflkiltifls. 

Ametfj  contri. — If  the  meaning  of  the  Act  is  that  the  same  idoatbl 
mine  that  was  rated  in  1886  shall  still  be  rateable,  there  is  no  difioolt; 
in  applying  it,  either  now  or  in  future :  but,  if  it  means  that  mioei  <ilt 
the  same  kind  as  those  rated  in  1886  are  to  be  rated,  then,  wheaover  t 
fresh  mine  is  opened,  or  any  alteration  is  made  in  the  mode  of  vorkin; 
an  old  mine,  an  inquiry  must  be  entered  into  as  to  the  precise  laode  io 
*f^(ifC\  ^^^^^  ^^®  mines  were  worked  in  1835,  in  order  to  see  whokher 
^'  *the  differences  are  material.  That  is  already  a  difficult  inqiiry; 
and  in  lapse  of  time  it  will  become  impossille.  Regina  v.  Rose  did  aot 
decide  that  this  inconvenient  construotion  was  to  be  put  upon  thoict; 
and,  in  the  ordinary  sense  of  the  words,  <<suoh  woods,"  4e.,  mM  tbi 
identical  woods,  Ac,  not  similar  woods,  fte. 

WieHTMAN,  J.(a)— The  question  is,  what  ia  the  proper  eonsttwAiot 
of  Stat.  6  ft  6  W.  4,  c.  60,  s.  27.  It  enacts  that  the  highway  rata  M 
be  upon  property  then  liable  to  be  rated  for  the  relief  of  the  poor.  Bi' 
it  st9pped  there,  mines  properly  so  called  would  not  have  been  ratiabk. 
But  then  oomea,  by  way  of  proviso,  an  eztenaion  to  somethbg  not 
included  in  the  enacting  part.  <<  Provided  that  the  same  shall  alio  ex- 
tend to  auoh  woods,  mines,  and  quarries  of  stone,  or  other  herediUiaeBti 
as  have  heretofore  been  usually  rated  to  the  highways."  It  haa  aot 
been  contested  that  Regina  v.  Rose  decides  that «« uanaUy**  here  metoi  I 
usually  within  the  particular  parish  in  which  the  rate  ia  laid,  lo  thit 
this  case  dependa  upon  the  meaning  of  the  word  <<aueh."  Mr.  An^^ 
argument  limited  it  to  the  identical  mines  which  were  rated  before  the 
Act :  and  he  says  that  it  is  expedient  ao  to  construe  it,  for  the  other 
ponstruetion  would  introduce  a  very  difficult  inquiry  in  each  ease.  Bot, 
though  there  may  be  a  difficulty  in  applying  the  Act  to  the  iS^ts  in  etel 

(a)  Ool«ri4g«,  J.,  wti  abfMt 


4  ELLIS  k  BLACKBURN.    Q.  B.  66S 


esse,  I  do  not  think  there  is  one  of  constrnetion.  In  tho  present  case 
the  Sessions  have  found  as  a  fact  that  the  occupiers  of  stone  works  of 
this  description  were  before  the  Act  usuallj  rated  to  the  highways  in 
this  psrisL  Now  the  words  <«such"  as  *haye  been  usually  rated  r^^i^^Q 
eertsinly  may  refer  to  the  genus ;  and  unless  this  construction  '- 
be  pnt  upon  the  Act  new  mines  will  be  exempt  from  a  liability  to  which 
old  mines  of  a  precisely  similar  character  are  subject,  which  could  hardly 
be  the  intention  of  the  Legislature.  That  was  Mr.  Everett' $  argument ; 
sod  I  think  it  forcible.  And,  to  judge  from  the  language  of  the  reports, 
three  at  least  of  the  four  Judges  who  decided  Regina  v.  Rose  seem  to 
hare  been  of  that  opinion.  I  think  «<such  as"  here  means  «<of  such 
deseription  as." 

Cromftoh,  J.— Taking  this  case  in  the  most  faTourable  way  for  the 
tppellants,  that  is,  that  the  subject-matter  of  the  rate  is  a  mine  and  not 
t  (piairyy  I  still  think  it  is  rateable,  and  consequently  that  the  rate 
most  be  confirmed. 

Stat.  5  fc  6  W.  4,  c.  50,  s.  27,  introduced  a  new  mode  of  rating  for 
the  highways.  The  enacting  part  would  have  absolutely  relieved  several 
classes  of  property,  amongst  others  mines,  which  before  the  Act  were 
rateable.  The  Legislature,  however,  seem  to  have  thought  it  expedient 
neither  to  leave  those  generally  liable,  nor  yet  to  relieve  them  where 
they  had  been  usually  rated  in  the  parish.  Regina  v.  Rose  settles  that 
the  word  <«  usually"  used  in  the  proviso  means  usually  in  that  parish ; 
BO  that  the  only  remaining  question  is  whether  the  words  point  to  the 
usage  as  to  the  individual  identical  mine  or  wood,  or  to  the  general 
i»age  in  the  parish  as  to  that  description  of  property.  In  the  absence 
of  authority  on  the  subject,  I  think  the  words  point  to  the  then  usual 
mode  of  making  a  rate  in  the  parish,  and  not  *the  practice  as  to  r^.RYA 
the  individual  wood  or  mine  then  existing.  And  that  seems  to  '- 
have  been  in  the  mind  of  two  at  least  of  the  Judges  in  deciding  Regina 
9.  Rose,  6  Q.  B.  168  (B.  G.  L.  R.  vol.  51) ;  8.  0.  1  New  Sees.  Ca.  272. 
Patteson,  J.,  aeems  not  to  have  formed  his  judgment  on  the  point :  but 
Williams,  J.,  seems  to  proceed  upon  that  ground :  and,  in  both  reports, 
my  brother  Coleridge  is  represented  as  using  language  which  shows 
clearly  that  he  thought  the  Act  pointed  to  the  general  usage,  and  the 
only  question  was  as  to  whether  it  was  tho  usage  in  the  parish  or  the 
neighbourhood. 

Lord  Campbell,  C.  J. — Not  having  heard  the  argument,  I  abstained 
from  taking  any  part  in  this  judgment.  But  I  may  now  without  any 
impropriety  say  that,  on  reading  the  paper-book,  I  came  to  the  same 
conclusion  as  my  brothers  have  just  come  to,  and  for  the  reasons  they 
have  assigned.  Order  of  Sessions  confirmed. 
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SADLER  V.  HENLOGE.    Jan.  22. 

DefiDdftnt  emplojad  P.  to  olean  oat  a  drain  which  was  on  defendant*!  land.  P.  wai  aoi  in  de> 
fendant'i  eerrice^  hat  waa  a  oommon  laboarer,  leleeted  hj  defendant  on  aeeonnt  of  hti  hiTia( 
dug  the  drain  originallj.  P.  eleaned  oat  the  drain  without  aasiatanee  from  any  other  pcnoe, 
and  without  the  farther  direction  or  inspection  of  defendant  He  receired  five  shi&iBp  ftr 
the  Joh,  from  the  defendant. 

In  the  coarse  of  cleaning  out  the  drain,  P.  took  ap  part  of  an  adjoining  highway,  aad  replaeed 
the  same  in  an  improper  manner  and  with  insnflleient  materials^  in  oonaeqaeaee  of  vbkh 
plaintiff'j  horse,  passing  along  the  highway,  was  injared. 

Held,  that  under  these  circumstances  P.  was  not  an  Independent  oontraetor,  hat  was  acting  ti  Um 
servant  aad  under  the  control  of  the  defendant^  and  coaseqaeotly  that  defemdaat  wis  rMpoa- 
slble  to  plaintiff  for  the  injury. 

Thb  declaration  alleged  that,  before  and  at  the  time,  &c.,  there  was, 
*/)711  ^^^  thence  hitherto,  &c.,  a  common  *and  pnblio  highway,  in,  &c, 
^  for  all  the  liege,  &c.,  to  go,  return,  <«  pass  and  repaes,  on  foot 
and  by  and  with  horses  and  carriages,  at  all  times  of  the  year,  at  their 
free  will  and  pleasure :  yet  the  defendant,  well  knowing  the  preaises^ 
heretofore,  to  wit,  on  the  28th  day  of  November,  in  the  year  1853, 
wrongfully  and  unjustly  cut,  dug,  and  excavated  a  deep  ditch  or  trend 
across  the  said  highway,  and  partially  filled  and  covered  in  the  stmo 
with  mud,  dirt,  and  other  soft  and  loose  materials,  and  thereby  rendered 
that  portion  of  the  said  highway,  across,  over,  and  along  the  said  ditch 
or  trench  so  out,  dug,  and  excavated  as  aforesaid,  soft,  miry,  dangerous, 
and  unsafe  to  persons  using  and  frequenting  the  said  highway  on  bo^8^ 
back  and  otherwise.  By  means  of  which  said  several  premises,  after- 
wards, and  whilst  the  said  road  remained  and  was  in  the  said  state  and 
eondition  last  aforesaid,  and  before  the  commencement  of  this  aait,  to 
wit,  on,"  &o.,  a  horse  of  plaintiff,  of  great  value,  &c.,  «<  which  the  plain* 
tiff  was  then  lawfully  riding  on  and  along  the  said  highway,  was  thrown 
down  by  stepping  in  and  upon  the  said  portion  of  the  road  which  was  bo 
rendered  soft,  miry,  dangerous,  and  unsafe  as  aforesaid :  and  thereby 
the  knees  of  the  said  horse  were  broken,  and  the  said  horse  was  and  is 
otherwise  greatly  injured  and  rendered  of  little  or  no  use  or  valae  to 
the  plaintiff,  who  was  thereby  also  then  subjected  to  and  incurred  great 
expense,"  &c. 

Plea :  Not  guilty.    Issue  thereon. 

There  were  two  other  issues  of  fact  not  now  material. 

On  the  trial,  before  Piatt,  B.,  at  the  last  Torkshire  assises,  it  appeared 
that  the  defendant  was  the  occupier  of  some  land  adjacent  to  the  high* 
way  mentioned  in  the  declaration.  The  land  was  drained  by  a  drain 
which  passed  from  the  land  down  under  the  highway.  The  drain 
*5721  *^^^^^8  become  obstructed,  and  the  water  having  accumulated  on 
defendant's  land,  he  (in  consequence,  as  it  appeared,  of  hsTing 
been  told  by  the  parish  surveyor  that  the  Board  of  Health  would  require 
all  drains  to  be  cleansed  out)  directed  a  man  called  Pearson  to  cleanse 
out  the  drain.    Pearson  was  not  otherwise  in  the  employment  of  the 
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defendant ;  he  was  a  eommon  labourer  who  had  originally  made  the 
drain.  Pearson  executed  the  work  with  his  own  hands,  and  charged 
the  defendant  five  shillings  for  the  job,  which  the  defendant  paid.  The 
defendant  was  not  shown  to  hare  interfered  with  the  work,  or  to  have 
Been  the  way  in  which  it  was  executed,  or  to  have  given  any  specific 
directions.  Pearson,  in  clearing  out  the  drain,  took  up  the  part  of  the 
highway  under  which  the  drain  passed.  After  completing  the  work,  he 
replaced  the  soil  of  the  highway,  but  imperfectly,  and  with  insufficient 
materials :  and,  in  consequence,  it  gave  way,  as  a  horse  belonging  to 
the  plaintiff,  and  on  which  plaintiff  was  riding  at  the  time,  was  passing 
orer  it:  and  the  horse,  by  falling  into  the  hole  thus  made,  was  injured. 
The  action  was  brought  for  this  injury. 

The  counsel  for  the  defendant  contended  that,  under  these  circum> 
stances,  Pearson  alone  was  answerable,  and  that  the  rule  of  respondeat 
raperior  did  not  apply.  The  learned  Baron  overruled  the  objection, 
reserying  leave  to  move  for  a  nonsuit  or  for  entering  a  verdict  for  the 
defendant.    The  plaintiff  had  a  verdict  on  all  the  issues. 

In  hst  Term,  Sugh  Hill  obtained  a  rule,  calling  on  the  plaintiff  to 
show  cause  why  a  verdict  should  not  be  entered  for  the  defendant,  or  a 
Donaoit,  on  the  plea  of  Not  guilty,  or  why  a  new  trial  should  not  be 
had,  «<on  the  ground  of  misdirection  in  this:  that  the  Judge  who 
'tried  the  cause  directed  the  jury  to  the  effect  that  Pearson,  who  r^^t-jo 
did  the  work,  was  the  servant  of  the  defendant,  and  that  the  ^ 
defendant  was  responsible  for  the  negligence  of  Pearson,  although  Pear- 
son might  have  done  the  work  which  he  was  employed  to  do  without 
being  guilty  of  any  negligence ;  and  also  that,  if  it  was  material  to 
determine  whether  Pearson  was  a  contractor  or  servant,  that  should 
hare  been  left  as  a  question  to  the  jury." 

T.  JmeB  now  showed  cause. — ^It  is  true  that,  if  a  contractor,  employed 
to  perform  a  work,  select  the  workman,  and  the  workman  so  selected, 
simply  by  his  executing  the  work  improperly,  produce  damage,  the 
party  employing  the  contractor  is  not  responsible  for  the  damage. 
That  is  the  principle  of  the  decision  in  Peachey  v.  Rowland,  18  Com. 
B.  182  (E.  C.  L.  B.  vol.  76),  though  the  marginal  note  in  the  report 
lays  down  the  rule  more  broadly,  and,  so  far,  incorrectly.  [Lord  Camp- 
BSLi,  C.  J. — It  certainly  does  state  the  proposition  too  generally.] 
The  question  must  always  be.  By  whom  is  the  wrongdoer  employed  ? 
A  client  selects  his  attorney:  he  therefore,  as  the  employer  of  the 
attorney,  is  responsible  for  what  the  attorney  does  in  the  course  of  the 
employment.  Peachey  v*  Rowland  seems  to  have  been  decided  prin* 
cipally  on  the  authority  of  Overton  v.  Freeman,  11  Com.  B.  867  (E.  C. 
I<*  R.  vol.  78),  which  is  consistent  with  the  rule  for  which  the  present 
plaintiff  contends.  There  was  a  sub-contractor  in  that  case,  who  em- 
ployed  the  person  who  actually  did  the  wrong.  That  also  was' the  case 
in  Knight  v.  Fox,  6  Exch.  721,t  which  was  relied  upon  in  Overton  v. 
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*^7dl  •^^®^™^'^  •  *^^  ^^®  sftine  remark  applies  *to  Beedie  v.  Londoa 
^  and  North  Western  Railway  Gompanyf  4  Exeh.  S44yt  whicli  ms 
relied  upon  in  Peachej  v.  Rowland.  Bat  in  the  present  case  the  wrong- 
doer acts  directly  nnder  the  employment  of  the  defendant.  Pesnos 
was  the  servant  of  the  defendant,  in  the  sense  in  which  the  word  n  toed 
in  these  questions.  Therefore,  eren  if  the  act  here  done  were  not  i 
public  nuisance,  the  defendant  would  be  responsible.  But,  m  fact,  it 
was  a  public  nuisance :  there  was  no  right  of  taking  up  the  public  hi^ 
way  at  all,  and  therefore  no  mode  of  lawfully  doing  what  the  defendant 
had  directed  to  be  done.  Under  such  circumstances,  the  party  giTing 
the  direction  is  responsible,  even  for  the  act  of  a  contractor's  aenrant; 
Ellis  V.  Sheffield  Gas  Consumers'  Company,  2  E.  fc  B.  76T  (B.  G.  L  B. 
vol.  75).  [Lord  Campbell,  C.  J. — There  are  two  classes  of  csaea :  tbe 
first,  where  the  act  is  done  directly  under  tho  order  of  the  employer, 
and  the  order  cannot  be  obeyed  without  doing  what  is  compluaed  of; 
the  second,  where  the  improper  mode  of  doing  what  might  be  rigktlj 
done  occasions  the  mischief.  Perhsps  yon  put  your  proposition  too 
broadly,  if  you  say  that  the  employer  is  always  responsiUe  for  what  is 
done  by  the  person  whom  he  employs.]  Not  if  the  word  «« employ"  be 
strictly  used,  and  the  thing  be  done  in  the  course  of  the  empIoyiaeDt 
The  cases  mentioned,  Peachey  v  Rowland,  Overton  v.  Freemao,  Knigbt 
V.  Fox,  and  Reedie  v.  London  and  North  Western  Railway  Company, 
are  limitations  of  the  general  rule,  which  was  laid  down  most  broadly 
in  Bush  v.  Steinman,  1  B.  ft  P.  404,  where  it  was  held  that  the  primary 
^f-wB-t  employer  was  responsible  for  the  acts  of  all  ^employed  by  hio, 
^  mediately  or  immediately.  The  same  principle  is  recognised  ia 
Stone  V.  Cartwright,  6  T.  R.  411,  and  Earl  of  Lonsdale  v.  Littledale,  2 
H.  Bl.  267.(a)  If  it  could  be  made  out  that  the  defendant  wu  either 
entitled  or  <^Iiged  to  interfere  with  the  pubKc  highway,  his  title  or  hit 
obligation  would  fix  him  with  the  responsibility  of  such  interference: 
and  he  could  not  get  rid  of  that  responsibility  by  employing  a  eoa- 
tractor. 

Sugh  BiUf  contrft.— If  Pearson  was,  in  the  legal  understanding  of 
the  word,  the  defendant's  servant,  the  defendant  is  certainly  liable. 
Now,  in  the  first  place,  the  complaint  is  founded  on  the  impropriety  of 
the  mode  of  doing  the  work,  and  on  the  insufficiency  of  the  materiab. 
The  work  might  have  been  properly  done ;  so  that  Ellis  v.  ShefieM 
Gas  Consumers'  Company  is  inapplicable.  Again,  Pearson  was  not 
the  personal  agent  of  the  defendant :  he  might  have  employed  a  third 
person  to  do  the  work.  [Lord  Campbell,  C.  J. — I  doubt  that :  if  I 
seleot  a  person  in  whom  I  place  confidence,  can  he  employ  another? 
Cromptoit,  J. — Is  not  this  rather  a  case  where  the  employer  nsintaios 
a  control  over  the  person  whom  he  employs  ?  A  contractor  ehoofei 
the  mode  in  which  the  work  is  done,  and  the  persons  who  do  it*  I 

(a)  8m  1 B.  a  p.  4er. 
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thought  the  prindple  of  the  eases,  which  are  oases  of  difficalty,  was 
that  the  contractor  had  this  power  of  choice.]  In  Milligan  v.  Wedge, 
12  A.  k  E.  787,  742  (E.  G.  L.  B..toL  40),  where  the  injury  was  done 
bj  a  beast  under  the  care  of  a  boj  employed  and  selected  by  a  drover 
who  was  employed  by  the  defendant,  and  the  defendant  was  held  not 
liable,  ^Coleridge,  J.,  said:  «I  make  no  distinction  between  the  r^.^^/* 
licensed  owner  and  the  boy :  suppose  the  drover  to  have  com-  ^ 
mitted  the  injury  himself.  The  thing  done  is  the  driving.  The  owner 
mikes  a  contract  with  the  drover  that  he  shall  drive  the  beast,  and 
leaves  it  under  his  charge ;  and  then  the  drover  does  the  act.  The 
relation,  therefore,  of  master  and  servant  does  not  exist  between  them." 
This  shows  that  the  cases  of  Peachey  v.  Rowland,  18  Com.  B.  182  (E. 
C.  L.  R.  vol.  76),  Overton  v.  IVeeman,  11  Com.  B.  867  (E.  C.  L.  R.  vol. 
T8),  Knight  v.  Fox,  5  Exch.  721, f  and  Reedie  v.  London  and  North 
Western  Railway  Company,  4  Exch.  244,t  cannot  be  explained  upon 
the  principle  suggested  on  the  other  side.  [Cromptov,  J. — In  Milligan 
V.  Wedge,  12  A.  fc  E.  787  (E.  G.  L.  R.  vol  40),  the  Court  must  have 
supposed  that  the  defendant  could  not  interfere  with  the  management 
of  the  beast.  Lord  Campbell,  C.  J. — ^Like  the  case  of  a  licensed  pilot.] 
In  Randleson  v.  Murray,  8  A.  fc  E.  109  (E.  C.  L.  R.  vol.  85),  a  ware- 
houseman waa  held  liable  for  mischief  done  by  a  porter  whom  he 
employed  on  his  premises,  though  the  immediate  act  was  done  by  men 
employed  by  the  porter.  That  decision  has  been  questioned,  but  may 
perhaps  be  explained  consistently  with  the  other  authorities:  Maule, 
J.,  in  Peachey  v.  Rowland,  18  Com.  B.  186,  said :  <«  Randleson  «. 
Murray  waa  not  the  case  of  a  public  wrong :"  <«  it  did  not  appear  that 
the  place  where  the  accident  happened  was  a  public  way ;  and  Lord 
Denman  said  there  was  evidence  to  go  to  the  jury,  whether  the  persons 
who  caused  the  mischief  were  the  servants  of  the  defendant,  employed 
by  him  to  do  the  work  in  the  particular  way  they  did."  So  explained, 
Bandleson  «.  Murray  is  not  an  authority  against  the  present  defendant, 
^liord  Gampbsll,  C.  J.<— I  am  of  opinion  that  thia  rule  ought  r^t'^^m 
to  be  discharged.  The  real  question  is,  what  relation  subsisted  ^ 
between  the  defendant  and  Pearson.  Ellis  v.  Sheffield  Ghs  Consumers' 
Company,  2  E.  ft  B.  767  (B.  C.  L.  B.  vol.  75),  is  inapplicable :  the  act 
there  could  not  be  done  at  all  without  committing  a  public  nuisance. 
Here  the  drain  might  have  been  cleansed  without  injury  to  the  public  or 
to  any  individual.  The  question  therefore  depends  on  this :  whether 
Pearson  was  the  defendant's  servant.  Had  Pearson  been  the  domestic 
servant  of  the  defendant,  and  the  defendant  had  said  to  him,  «« go  and 
clean  out  the  drain,"  no  doubt  Pearson,  by  doing  the  work  negligently, 
would  have  made  the  defendant  liable.  Then  what  difference  can  it  make 
that  Pearson  was  an  independent  labourer,  to  be  paid  by  the  job  7  The 
defendant  might  have  said,  <<  fill  up  the  hole  in  the  road,  but  not  as  you 
ire  now  doing  it,  lest,  when  a  horse  goes  over  the  place,  he  may  be 
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injured."  Pearson  wm  therefore  the  defendant's  servant ;  and,  if  so, 
cadit  qufBstio.  Our  decision  is  not  inconsistent  with  that  in  Peaehejr 
V.  Rowland  and  the  other  cases  which  haye  been  cited,  in  which  tbe 
relation  of  master  and  servant  did  not  exist. 

CoLBRiDQB,  J. — I  am  of  the  same  opinion.  The  defendant  was  oot 
called  on  by  public  authority  to  do  the  work ;  nor  was  there  any  rea- 
son why,  if  it  could  not  be  done  properly,  it  should  be  done  at  alL  If 
the  work  had  been  done  by  his  own  hand  he  would  ha^e  been  responii- 
ble.  So  he  would  if  it  had  been  done  by  his  servant  or  by  a  common 
labourer  whom  he  had  employed.  On  what  ground?  Because  tbe 
*fVTRl  ^^^^7  doing  the  act  *would  have  been  employed  by  him.  In- 
-^  stead  of  this,  he  employs  a  person  who  seems  to  have  been 
usually  employed  in  such  works.  Such  person  is  just  as  much  his  ser- 
vant, for  this  purpose,  as  a  domestic  servant.  The  rule  must  be  dis- 
charged. 

WiGHTMAN,  J. — ^Really  the  question  is  whether  Pearson  is  to  be 
considered  as  the  defendant's  servant  or  as  a  contractor  exercising  an 
independent  employment.  The  whole  evidence  shows  that  the  former 
is  the  correct  view.  Pearson  was  not  a  person  exercising  an  inde- 
pendent business,  but  an  ordinary  labourer,  chosen  by  the  defendant  in 
preference  to  any  other,  but  not  exercising  an  independent  employment. 
Our  decision  is  in  conformity  with  all  the  cases  cited. 

Crompton,  J. — I  am  of  the  same  opinion.  The  real  qnestion  is, 
whether  the  defendant  and  Pearson  stood  to  each  other  in  the  relation 
of  master  and  servant.  I  decide,  not  on  the  ground  that  Pearson  did 
not  employ  the  hands  of  another ;  for,  if  he  was  the  defendant's  ser- 
vant, the  defendant  would  be  liable  for  the  wrong  doing  of  the  perMn 
whom  the  servant  employed :  though  it  is  true  that  such  employment 
may  sometimes  be  a  test  as  to  whether  the  employer  was  a  servant  ox 
an  independent  contractor.  The  test  here  is,  whether  the  defendant 
retained  the  power  of  controlling  the  work.  No  distinction  can  be 
drawn  from  the  circumstance  of  the  man  being  employed  at  so  mueb  a 
day  or  by  the  job.  I  think  that  here  the  relation  was  that  of  master 
and  servant,  not  of  contractor  and  contracted  It  is  only  on  tbe 
ground  of  a  contractor  not  being  a  servant  that  I  can  understand  tbe 
authorities.  Rule  absolute. 
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*JOHN  OWENS  V.  EMMA  WYNNE  and  THOMAS  JONES.  r^cTo 

Jan.  28.  t  ^^® 

SipItfiB.    Avowry :  thai  aTowant  wu  entitled  to  a  rent-oharge  of  800{.  payable  half-yearly, 

•ad  erowi  for  79L  paroel  of  one  half-yearly  payment 
Fke  la  ber:  that»  befora  the  preient  eeiiare,  aTowank  dialraiaed  in  another  part  of  the  laada 

oot  of  wUeh  the  rent  ieeaed,  for  the  Mme  half-yearly  payment,  and  took  goods  enough  to 

ntiffy  the  whole. 
RtpUeetien :  thai  the  int  diitreei  wai  for  the  half-yearly  paymeaty  leii  the  f  M.  now  diitndned 

for. 
Demomr  and  Joinder. 
Hold :  that  the  grantee  of  the  rent-eharge  eonld  not  divide  the  demand,  and  dietratn  for  part  on 

otto  pert  of  the  land,  and  afterward!  for  the  resldne  on  the  other.    And  the  plaintilT  had 

jiid|neBt» 

REPUBTnr  for  cattle. 

Avowry :  that  Robert  Watkin  Wynne,  being  eeised  in  fee  of  certain 
estates,  gave  by  his  will,  inter  alia,  to  the  ayowant  Emma  Wynne  a  rent- 
ehirge  of  800L  a  year,  payable  half-yearly,  iaening  out  of  these  estates, 
vith  powers  of  distress  and  entry :  that  plaintiff  occapies  the  loons  in 
qao,  being  parcel  of  the  aforesaid  estates,  as  a  tenant.  <<  And,  becanse 
the  sum  of  792.  17s.  8<I.,  paroel  of  the  half-yearly  payment  of  the  rent- 
charge  aforesaid  due  on  2d  March,  A.  D.  1858,  then  and  at  the  time 
when,  Ac.,  was  dae  and  in  arrear  to  the  said  Emma  Wynne,"  she  avowed, 
and  Jones  as  her  bailiff  made  cognisance ;  as  for  «<  a  distress  for  the 
said  rent-charge  so  due  and  in  arrear  to  the  said  Emma  Wynne,  as 
aforesaid." 

Plea  in  bar :  that,  after  the  half-yearly  payment  had  become  dae, 
ind  before  the  taking  complained  of,  the  avowant  Emma  Wynne,  by  the 
cognisor  Jones,  as  her  bailiff,  took  other  cattle  in  parcel  of  the  lands 
charged  with  the  rent-charge,  other  than  the  locns  in  quo,  for  arrears 
of  the  same  half-yearly  payment  mentioned  in  the  avowry ;  that  these 
cattle  so  taken  were  of  sufficient  value,  if  sold,  to  satisfy  all  arrears  and 
charges.  «« Yet  the  defendants,  wrongfully  and  rexatiously,  and  with- 
out any  cause  or  excuse,  refused  and  neglected  so  to  do,  *and,  r^roA 
although  they  had  notice  of  the  premises  in  this  plea  mentioned,  ^ 
wrongfully  and  vezationsly  seized  and  took  the  cattle,  Ac,  as  in  the 
declaration  mentioned,  after  they  had  distrained,  as  aforesaid,  cattle, 
fcc,  of  sufficient  value  to  have  satisfied  such  arrears  as  aforesaid,  and 
til  legal  and  proper  costs,  charges,  and  expenses,  and  whilst  the  cattle, 
kc,  so  distrained  remained  impounded."  Averment  that  the  taking 
complained  of  was  a  fresh  and  new  distress ;  and  that  at  the  time  the 
whole  half-yearly  payment  was  in  arrear. 

Beplication :  that  the  first  distress  was  <<  for  parcel  of  the  arrears  of 
the  said  rent-charge  then  due  and  in  arrear,  to  wit,  for  a  sum  less  by 
''dl.  17t.  id.  than  the  sum  then  due  and  in  arrear,"  and  that  the  pre- 
sent distress  was  for  that  sum  of  79L  17f .  Sd. 

I)raurrer«    Joinder. 

2h2 
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There  were  other  pleadings  also  ending  in  a  demnrrer.  Those  set 
forth  the  will,  and  the  title  to  the  Wynne  estateB^  and  raised  a  qasstkia 
whether  the  rent-charge  was  or  was  not  at  an  end  in  conseqae&ce  of 
subsequent  settlements  of  the  estate.  It  is  not  necessary  to  state  them 
farther- 
Four  other  repleyins  were  brought  against  the  same  defendants,  in 
the  names  of  four  other  tenants  of  different  parts  of  the  Wynne  estate. 
In  each  the  pleadings  were  similar.  By  an  order  of  Erie,  J.,  the  pro- 
ceedings in  the  four  last  causes  were  stayed,  and  the  whole  five  csosce 
were  to  abide  the  event  of  the  present  one. 

^.^^^  The  cause  came  on  in  Trinity  Tem,  1854^(a)  and  *sgsin  in 
-I  Michaelmas  Term,  1854.(i)  The  Court  ordered  that  the  ti;g«- 
ment  should  be  in  the  first  instance  confined  to  the  sobatantial  qoestbn 
as  to  the  contmuaace  of  the  rent-dbarge.  Sir  Jttsrty  KMy  was  heard 
for  the  defendants ;  and  WeMy  for  the  plaintiSi.  As  no  question  of 
general  tmportanee  was  involyed,  the  arguments  and  judgments  art 
omitted.  The  Court  were  of  opinion  that  the  annuity  s^  continsed, 
and  advised  the  parties  to  come  to  a  settlement  on  terms  wUeh  were 
reasonable,  without  discussing  the  points  of  law  raised  on  the  pka  above 
set  out. 

The  case  stood  over  for  this  purpose  till  the  present  term,  when,  the 
parties  having  refused  to  make  any  concesuon  to  each  other,  the  case 
was  now  called  on. 

Sir  Fitzroy  KeUy^  for  the  defendants. — The  annuity  issues  out  of  tlie 
whole  of  a  great  estate  held  by  many  tenants  in  small  holdings.  The 
grantee  of  the  rent-charge  may  without  doubt  seise  and  sell  the  entire 
stock  of  one  of  those  tenants :  but,  thinking  this  hard,  she  directs  the 
distress  to  be  made  on  five  of  them,  distraining  on  each  for  a  snm  soft 
exceeding  the  rent  at  which  he  holds  his  farm,  so  that  be  may  psy  the 
portion  of  the  rent-charge  and  recoup  himself  by  deducting  it  tson^  hie 
rent.  This  course  is  called  in  the  plea  wron^^ul  and  vexatious;  hot 
these  are  mere  vituperative  epithets  of  no  avaiL  The  question  is  whe- 
ther this  course  is,  not  merely  irregular,  but  such  as  to  render  the  sab- 
sequent  distress  void,  and  so  absolutely  forfeit  the  half-year's  saniiity; 
*i)821  ^'  ^^  devisee  of  a  rent-charge  has  no  ^remedy  except  bj  die- 
^  tress.  Here  the  course  has  been  taken  intentionally  for  good 
motives ;  it  might  have  been  adopted  by  a  mistake  of  the  bailiff;  sarel; 
in  either  case  the  reasonable  law  would  be  to  hold  it  an  irregularity  for 
which  the  party  injured  might  recover  his  real  damages,  not  a  forfeiture 
of  the  whole  rent.  Lear  v.  Edmonds,  1  B.  ft  Aid.  167,  shows  that  a 
prior  distress  does  not  enure  as  satisfaction  of  the  rent.  Hndd  v.  Ba- 
venor,  2  B.  &;  B.  662  (E.  C.  L.  B.  vol.  6),  and  Lingham  v.  Warren,  8 
B.  k  B.  36  (E.  C.  L.  R.  vol.  6),  aro  decisions  that  a  second  distress  ii 

(a)  Jane  2cL    Before  Lord  CMupbell,  C.  J.,  Coleridge,  Srle,  ind  OrOttptoo,  Jf. 

(&)  NoTemUr  7th.    Before  Lord  CampbeU,  0.  J.,  Ooloidi^  WlghaM^,  aad  Mfl^  Ji^ 
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not  Toid.  [CaoMPTON,  J. — In  each  of  these  OMes  the  distress  was  for 
the  entire  sam  in  arrear :  and  Park,  J.,  in  Hadd  v.  Ravenor,  relies  on 
that.  Lord  Campbsll,  C.  J. — To  say  that  the  grantee  may  distrain 
tfter  a  distress  for  his  whole  demand,  which  has  proved  ineffectaal,  is 
ooe  proposition.  •  To  say  that  he  may  split  his  demand  and  distrain 
sereraliy  for  the  several  parts  is  a  different  proposition.]  The  other 
aide  rely  on  Dawson  v.  Cropp,  1  Com.  B.  961  (E.  C.  L.  R*  vol.  50\ 
vhich  did  not  profess  to  overrule  Hudd  v.  Bavenor,  and  proceeded  on 
the  averments  of  vexation*  [Lord  CampbslL|  C.  J. — Unless  the  words 
«<irroDgfally  and  vezationsly"  are  so  used  as  to  amoant  to  an  averment 
of  malice,  they  go  for  nothing.]  Perhaps  the  Court  must  choose  between 
Dawson  v.  Gropp  and  Hodd  v.  Bavenor ;  if  so,  the  latter  case  is  more 
consistent  with  justice.  [  WeUby  said  that  Dawson  v.  Gropp  had  been 
tpproved  of  by  the  Exchequer  in  Bagge  v.  Mawby,  8  Exch.  641. f  Lord 
Campbell,  C.  J. — In  that  ease  Lord  Mansfield's  judgment  in  Hntchina 
f*  Chambers,  1  Burr.  579,  689,  is  relied  en  as  showing  that  an  entire 
htj  shall  *nat  be  split.]  That  ia  not  consistent  with  Rivis  v.  r«roo 
Wstoon,  6  M.  &  W.  256.t  •• 

IfeMy,  contr^  was  not  called  upon  to  argue. 

Lord  Gam PBULL,  C.  J. — In  this  case  the  avowant  may,  as  is  suggested, 
ha?e  been  actuated  by  the  very  beat  motives ;  but  she  has  adopted  a 
coarse  not  allowed  by  law.  Upon  the  point  here  raised  the  authorities 
are  uniform.  If  there  had  been  auccessive  distresses  each  for  the  entire 
som  doe,  there  would  appear  to  be  conflicting  authorities,  which  we 
most  have  reconciled,  or  we  must  have  said  which  we  adhered  to :  but 
TO  are  not  called  on  to  do  so ;  for  in  this  case  there  are  two  distresses, 
ooe  for  one  part  of  the  rent,  and  the  other  for  the  other  part.  On  that, 
the  point  seems  as  firmly  decided  as  anything  can  be.  The  authorities 
sre  very  strong  that  an  avowry  is  bad  in  substance,  if  it  avows  for  part 
of  the  rent  without  showing  how  the  rest  is  satisfied;  but  here  the  plea 
shows  that  the  rest  was  distrained  for  separately ;  and,  that  being  so, 
the  cases  mentioned  are  precisely  in  point,  as  showing  that  the  distress 
esanot  be  supported.  If  that  doctrine  leads  to  inconvenient  consequences, 
the  Legislature  must  supply  the  remedy :  but  Sir  FUzray  Kelly  has  not 
been  able  either  to  distinguish  the  case  from  the  decisions,  or  to  cite 
tathorities  opposed  to  them. 

CoLERmaB,  J. — It  is  not  now  the  question  whether,  when  the  law  was 
settled  by  the  decisions,  every  consequence  which  might  follow  was  con- 
sidered. The  general  *rule  has  been  clearly  laid  down;  and,  as  r^ifo^ 
s  general  rule,  it  is  founded  in  justice  and  good  sense ;  for  a  distress  ^ 
is  always  more  or  less  attended  with  hardship,  so  that  an  unnecessary 
multiplication  of  distresses  is  prim&  facie  vexatious. 

WiOHTU AN,  J. — Sir  Fitzroy  Kelly  has  cited  several  authorities  show- 
ing that  a  dbtress  is  not  necessarily  illegal  because  there  has  been  a 
prerious  distress,  where  both  have  been  for  the  whole  demand ;  but  he 
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bus  not  cited  anj  authority  to  sbow  that  the  demand  may  be  split.  In 
Hutchina  v.  Ghambera,  1  Burr.  589,  Lord  Mansfield  sams  up  the  hw 
on  this  subject  in  what  seems  to  me  a  most  satisfactory  manner.  He 
says :  <<  Now  a  man  who  has  an  entire  daty,  shall  not  split  the  entire 
sam ;  and  distrain  for  part  of  it  at  one  time,  and  for  other  part  of  it  at 
another  time ;  and  so  toties  qnoties,  for  several  times ;  for  that  is  grett 
oppression.  And  that  is  the  case  of  Wallis  v.  Savill,"  2  Lntw.  1532: 
« where  the  second  distress  was  holden  unjastifiable ;  because  both 
distresses  were  taken  for  one  and  the  same  rent ;  and  it  was  the  les- 
sor's folly,  that  he  had  not  taken  a  sufficient  distress  at  first."  Biris 
V.  Watson  is  no  authority  that  he  to  whom  an  entire  demand  is  doe  can 
split  it,  and  distrain  for  part  on  one  part  of  the  land,  and  for  part 
on  another.  It  is  an  authority  that  the  right  to  the  rent  may  be 
divided ;  and  then,  at  the  time  rent  becomes  due,  it  is  no  longer  an 
entire  demand. 

Gbompton,  J. — A  person  entitled  to  distrain  has  his  remedy  in  his 
*f\S^Fir\  ^^^  hands,  which  is  contrary  to  the  ^ordinary  course  of  law:  and 
^  therefore  the  law  has  provided  safeguards  against  the  abuse  of 
this  exceptional  power.  Amongst  the  most  ancient  of  these  safeguards 
is  that  which  is  mentioned  by  Lord  Mansfield  in  Hutchins  v.  Chambers: 
the  party  entitled  to  distrain  for  an  entire  demand  shall  not  split  it. 
It  is  urged  by  Sir  Fitzray  Kelly  that  this  may  compel  a  large  distress 
on  a  single  tenant,  and  so  work  a  hardship  on  the  tenant.  It  may  be 
so ;  but  the  rent  issues  out  of  the  entire  estate ;  and,  if  it  might  by  law 
be  split  in  any  case,  it'might  be  split  when  the  whole  estate  was  in  one 
hand.  It  is  said,  too,  that  the  doctrine  would  lead  to  this  hard  result 
on  the  owner  of  the  rent-charge,  that  a  mistake  in  the  bailiff  in  distrain- 
ing for  too  little  might  destroy  the  remedy  for  the  surplus.  It  is  not 
necessary  to  say  how  that  might  be ;  perhaps  some  remedy  might  be 
found  in  equity  if  not  at  law :  but  the  case  at  bar  is  not  the  case  of  a 
mistake,  but  intentional. 

As  to  Rivis  V,  Watson,  5  M.  fc  W.  255,t  it  decides  that  a  rent,  lying 
in  grant,  may  be  divided  by  a  devise  of  the  owner.  To  make  that  case 
applicable,  it  should  have  been  a  decision  that  he  might  by  his  devise 
apportion  it  on  different  parts  of  the  land :  but  that,  I  take  it,  vas 
beyond  his  competence. 

I  think  much  mischief  might  follow  if  the  distrainor  had  the  power 
to  split  his  demand ;  and  that  there  is  no  authority  that  he  can. 

Judgment  for  plaintiff. 
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♦ALFRED  OIBSON  and  GEOKGE  MURRAY  v.  NICOLAS  ^t^^ 

BRADFORD.    Jan.  S8.  •■  ^°^ 

Porieyof  bunruee  on  "pUMugt  monej,  against  all  ooits,  ebargei,  and  liabilities  to  wbioh  tbe 

oirner  or  eLarterar  might  bo  inbject  under"  leott.  46, 47, 48,  49,  AO,  and  51  of  Tha  Panengon' 

Act,  im  (15  4  H  Viel  e.  44). 
Ttt  ifaip  wat  loit  bj  perils  of  the  tea:  the  paatengen  wore jared  in  a  British  colon j,  not  being 

titelrplaee  of  destination;  the  uaster  within  six  weeks  forwarded  them  to  their  place  of  des- 

tnitioa. 
field:  tkat  the  expenses  so  inenrred  were  eliargas  to  which  the  owner  was  snl^ect  vnder  sects. 

49  and  50,  and  might  be  reoorered  under  the  poliej. 
Sect  41  does  not  mere) j  proiide  thai  if  the  master  does  iMPt  forward  the  passengers  within  six 

veeks  tbe  governor  may  do  cc^  b«t  nMfcea  it  the  d*tj  of  (the  master  to  forward  thorn. 


Count  Oil  a  policy  of  i&sQfMiee,  in  respect  of  the  ship  Osbornei  for  % 
Tojage  at  and  from  LitBfpool  to  New  Orleaas :  wherebj  it  wai  agreed 
((that  the  said  aasurance  waa  upon  7502.,  on  passage  laonej,  against 
ill  costs,  i^arges,  and  liabilities  to  which  the  owner  or  charterer  might 
be  BQbjeet  ander  the  46th,  47th,  48th,  49th,  50th,  and  5lBt  clanses  of 
Tke  Passengers  Act,  1852"  (15  k  16  Vict.  c.  44),  «  (master's  penalties 
excepted),  including  the  replenishing  of  the  proTisions  and  stores  required 
by  the  Act  on  putting  into  port ;  but  that  the  underwriter's  liability 
fiboold  not  exceed  a  total  loss  on  his  subscription  from  any  one  casualty ; 
ud  that  he  should  not  be  liable  (br  the  expenses  of  replenishing  the 
provisions  and  stores  except  the  putting  into  port  should  be  caused  by 
accident  or  damage  to  the  ship,  and  not  by  contrary  winds  only."  Arer- 
ments  that  amongst  the  perils  were  the  perils  of  the  sea :  that  defend-^ 
&Qt  underwrote  for  1002. :  that  the  ship  was  a  passenger  ship  within  the 
Act;  and  that  efhe  had  passengers  on  board.  Averment  of  interest. 
Ayerment  that  the  ship  was,  whilst  on  the  Toyage,  by  perils  of  the  sea^ 
<<  wholly  lost  off  the  shore  of  the  Isle  of  New  Providence,  one  of  Her 
Majesty's  colonial  possessions,  ^the  same  being  a  place  other  r^po^ 
than  that  at  which  the  passengers  in  the  said  ship  had  contracted  *- 
to  land ;  and  the  said  passengers,  being  saved  from  the  said  wreck  on  the 
said  Isle,  were  in  and  on  the  said  Isle  without  any  neglect  or  default 
of  their  own ;  whereupon  the  master  of  the  said  ship,  according  to  th^ 
provisions  of  the  said  Act,  caused  them  to  be,  and  they  were  accord- 
ingly, forwarded  to  their  intended  original  destination,  to  wit,  New 
Orleans ;  in  the  course  of  which,  and  for  the  purpose  of  which,  the  said 
master  necessarily  disbursed  a  sum  of  money  exceeding  the  said  sum 
of  750{.  in  the  said  policy  mentioned,  whereby  the  loss  against  which 
the  said  assurance  was  made  occurred,  and  whereby  the  defendant 
became  liable  to  pay  to  the  plaintiffs  the  sail  sum  of  1002.  eo  by  him 
assured.  Of  all  which  premises  the  defendant  had  notice ;  and  he  was 
then  requested  to  pay :  but  he  hath  not  paid  the  same." 

Plea :  That  there  is  and  was,  during  all  the  time  in  that  count  men- 
tioned, at  the  said  colonial  possessions  of  Her  Majesty,  a  British 
Governor  thereof,  resident  there ;  and  that  the  said  passengers  were  not 
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forwarded  to  their  intended  destination  bj  the  said  governor  of  the  said 
colony,  or  by  any  person  authorized  by  him  for  the  purpose;  nor  were 
the  said  Expenses  in  the  said  count  mentioned  incurred  by  or  under  the 
authority  or  sanction  of  such  governor. 

Demurrer.    Joinder. 

Atherton^  for  the  plaintiff. — ^The  declaration  avers  facts  briDging  the 
case  within  sect.  49,  one  of  the  sections  enumerated  in  the  policy.  That 
section  enacts  that,  <«  If  any  passengers  of  any  passenger  ship  shall,  with- 
^r-oo-y  out  any  neglect  or  default  of  their  own,  find  themselves  Within    - 

-^  any  colonial  or  foreign  port  or  place  other  than  that  at  which  thej 
may  have  contracted  to  land,  and  the  master  of  such  ship  shall  deeline  or    ^ 
omit  within  six  weeks  thereafter  to  forward  or  carry  them  to  their  original 
destination,  it  shall  be  lawful  for  the  governor  of  such  ecAimj"  (or  aoj     ' 
person  authorized  by  him,  or  the  consul  or  vice  consul)  «<  to  forward  ench 
passengers  to  their  intended  destination."    And  sect.  50  enacts  that  all  j 
such  expenses  shall  be  a  debt  to  the  Grown  from  the  owner,  charterer.  ^' 
and  master  of  such  ship.    Now,  had  the  master  neglected  his  dutj,   :^ 
there  can  be  no  doubt  that  the  expenses  thus  rendered  a  debt  to  tb« 
Crown  by  the  insured  would  have  been  a  loss  within  the  meaning  of  this  - 
policy ;  but  the  plea  seems  to  set  up  that,  because  the  master  did  his  |' 
duty,  therefore  those  expenses  are  not  to  be  recovered.    (He  was  then  ' 
atopped  by  the  Court.) 

Jamei  P.  WUde^  contril. — ^The  contract  is  to  indemnify  against  the  . 
charges  incurred  under  those  enumerated  sections,  and  those  only.  If  ' 
the  master  neglects  to  forward,  the  underwriters  promise  to  belifthle:  J 
but,  in  estimating  their  risk,  they  take  into  account  the  probability  that 
he  will  forward  them.  If  he  does,  they  are  not  liable ;  for  the  expenses 
are  not  incurred  under  these  sections.  [Ckompton,  J. — Sects.  49  and 
50,  taken  together,  in  effect  show  that  if  the  master  does  not  send  on 
the  passengers  he  shall  incur  a  penalty.  Interpreting  this  policy  so  as 
to  make  it  express  what  the  parties  intended,  the  expenses  incurred  b 
sending  them  on  are  incurred  under  these  sections.]  No ;  the  obliga- 
tion to  carry  on  the  passengers  is  from  the  contract  contained  in  the 
ticket,  the  form  of  which  is  prescribed  by  sect.  64,  which  is  not  one  of 
*^M1  the  enumerated  sections.  The  loss  ^incurred  here  is  in  a  sac- 
^  cessful  attempt  to  avoid  a  loss  for  which  the  underwriters  would 
be  liable :  but  the  underwriters  are  not  liable  unless  the  loss  arises  im- 
mediately from  the  peril  insured  against ;  Hadkinson  v.  Robinson,  3 
Bos.  k  Pul.  888,  Forster  v.  Christie,  11  East,  205. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  plaintiffs  are 
entitled  to  judgment.     It  seems  to  me  a  very  ungracious  defence. 

The  policy  is  one  to  indemnify  against  the  costs,  charges,  and  liAbili- 
ties  to  which  the  owner  or  charterer  might  be  subject  under  sects.  4fi, 
47,  18,  49,  50,  and  51  of  The  Passengers  Act,  1852.  The  ship  sailed 
and  was  totally  lost ;  and  the  passengers  without  their  default  were  in 
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a  British  colonj,  not  the  place  of  their  destination.  The  master  for- 
warded the  passengers,  thereby  incurring  expenses :  and  the  question  is 
if  these  were  expenses  to  which  the  owner  or  charterer  were  subject 
under  the  enumerated  sections.  Now,  at  common  law,  there  is  no  obli- 
gation on  the  shipowner  or  charterer  to  forward  passengers  in  another 
ebip  if  his  own  be  lost ;  nor  is  there  such  a  contract  expressed  in  the 
ticket  in  the  schedule  to  the  Act ;  for  that  refers  only  to  the  ship  in 
whieh  the  paasengers  are  originally  embarked.  But  sect.  49  says  that, 
if  the  passengers  be  in  such  circumstances  as  the  present,  and  the  mas- 
ter « shall  decline  or  omit  within  six  weeks  thereafter  to  forward  them 
on  to  their  original  destination/'  the  governor  may ;  and  by  sect.  50 
the  expenses  incurred  by  the  governor  are  to  be  recovered  from  the 
owner,  charterer,  and  master.  This  clearly  in  my  mind  shows  an  inten* 
tion  that,  if  the  *ship  was  lost,  there  should  be  an  obligation  on  r^rjoa 
tbe  master  to  forward  the  passengers,  at  the  expense  of  the  owner  ^ 
or  charterer*  It  would  be  quite  at  variance  with  the  object  of  the 
policy  to  suppose  that  it  was  intended  that  the  underwriters  should  be 
liable  if  the  master  neglected  to  forward,  and  the  governor  did,  but  not 
if  the  master  did  forward.  It  would  often  cause  great  loss  if  the  mas- 
ter were  induced  to  delay  for  six  wooks,  in  order  to  oast  the  loss  upor. 
tbe  underwriters. 

CoLBRiDGi,  J. — ^The  question  is  whether  these  expenses  have  been 
ioenrred  under  the  enumerated  sections.  That  depends  principally  on 
seet.  49.  Independently  of  that  enactment,  there  is  the  contract 
ticket;  but  it  refers  only  t<»  forwarding  passengers  in  the  ship  named 
in  it,  and  does  not  apply  to  forwarding  them,  after  that  ship  is  lost,  in 
Bome  other  vessel,  which  the  master  in  this  case  has  done.  But  sect. 
49  seems  to  me  to  import  that  it  is  the  master's  duty  to  forward  them, 
ftnd  that  if  he  neglects  or  declines  to  do  so  they  shall  be  forwarded  in 
tnotber  way,  the  expenses  of  which  are  likely  to  be  greater,  and  to 
vbieh  he  is  made  liable,  that  being  in  the  nature  of  a  penalty  imposed 
00  him  for  his  neglect. 

WiGHTMAir,  J. — The  only  question  is  whether  the  owner  or  charterer 
became  subjeot  to  the  expenses  under  any  of  the  enumerated  seetions. 
None  of  them,  in  express  terms,  says  that  it  shall  be  the  duty  of  the 
master  to  forward  the  passengers ;  but,  as  it  seems  to  me,  giving  a 
reasonable  construction  to  sect.  49,  it  is  suflSciently  expressed  that  it 
iball  be  the  master's  duty  to  forward  them,  and  that  it  is  only  where  he 
neglects  to  perform  his'  duty  that  the  governor  is  to  do  so.  And  r^^eg^ 
^tfaat  being  so,  if  the  master  performs  his  duty,  the  expenses  are  *- 
u  much  incurred  under  this  section  as  if  he  bad  neglected  it,  and  the 
governor  had  sent  them  on. 

Cromptoh,  J. — I  am  entirely  of  the  same  opinion.  It  seems  to  me 
that  the  loss  which  hais  happened  is  the  very  one  intended  to  be  insured 
^pinst.  Judgment  for  plaintiffs. 
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JAMES  TANNER  v.  JOHN  ALOYSIUS  CHRISTIAN,   Jm.  2S. 

A  written  agreemeDt  wms  ex^nreMed  to  bo  made  **  Between  C.  hr  Mid  on  bAilf  of  K^  «f  Ai 
flnt  iiAxt,  ud T.  of  the  saoedd part"  Q^iCCfOn  tlie  pwtef"  K^nyndteklteT.  wr. 
tain  premiief  for  m  tenn  of  jtan,  T.  pnjing  rent  to  **  G.  for  the  ose  of  N.  No  anetioQ  to  bi 
held  on  the  premiaes  without  the  **  consent  in  writing  of  C.  on  the  ptrt  of  H.  f  .  to  tekt  i 
leaie,  and  exeente  a  eonnterpart  thereof  *<  when  called  npon  to  do  so  1^  0.  «a  *tp«t  «r  £ 
0.  aigned  thia  in  hie  own  name.    N.  did  not  aiga  IL 

In  an  action  by  T.  against  G.  for  not  oompleting  the  lease* 

Held :  that  it  snffieiendy  appeared  to  be  the  intention  of  the  partlot  Iha*  O.  Alvld  Uasrif  ms« 
Imet ;  and  that  therefbre  he  was  penowdly  liable. 

First  count :  That  the  plaintiff,  at  the  time  of  the  atakhig  of  tke 
agreement  hereinafter  mentioned,  was  ooevpying  a  oertun  ■esraage, 
heing  the  messuage  and  premises  with  the  appwteMBces  in  tlie  mM 
agreement  mentioned,  and  was  desirous  of  obtaining  a  lease  of  tbe  uri 
messuage  and  premises  with  the  appurtenanees  for  a  term  of  yetrs,  tod 
of  expending  a  large  sum  of  money  in  repairing  and  improfing  tbe 
same ;  of  all  which  premises  the  defendant  had  notioe :  and  tkereapoi, 
after  Ist  October,  1845,  an  agreement  m  wtiting  was  made  and  sgoed 
by  plaintiff  and  defendant.  The  agreement  wlis  tbtn  set  oat  in  bs« 
Yerba.  <<  Memorandum  of  agreement,  made  this  16th  day  of  Ikcember, 
^t^qq-r  1848,  between  John  Aloyeius  Christian,  of  anmber  16  Ssitt 
^  *Mary  Abbotts  Terrace,  parish  of  Saint  Mary  Abbotts  EsBSBg- 
ton,  in  the  county  of  Middlesex,  for  and  on  the  part  of  the  Berereoi 
Edward  Norris,  of  the  first  part ;  and  James  Tanner,  of  nmber  S2 
Fetter  Lane,  parish  of  Saint  Dunslan's  in  the  West,  hi  tbe  city  of 
London,  in  the  oounty  of  Middlesex,  BMr-dresser,  of  the  seeood  part 
The  said  John  Aloysius  Christian,  on  the  part  of  the  said  Bdward  Nor- 
ris,  agrees  to  let,  and  the  said  James  Tanner  agrees  to  take^  AH  tbt 
messuage  or  tenement  with  yard  and  outbuildings,  sitimte  and  being" 
number  22  Fetter  Lane,  city  of  London,  <<  as  at  present  in  his  occopt- 
tion,  for  and  during  the  term  of  thirty  years  from  Christmss  oest, 
paying  unto  the  said  John  Aloysius  Christian,  for  the  use  of  tke  mhI 
Edward  Norris,  tbe  yearly  rent  or  sum  of  402.  per  antt«m,**  psjibk 
quarterly.  <«  And  the  said  James  Tanner  also  agrees  to  keep  the  said 
house  and  premises  in  good  and  substantial  state  of  repair,  and  to  kire 
it  BO  at  quitting,  fair  wear  and  damage  by  fire  only  excepted.  Aid  it 
is  further  agreed  that  no  auction  shall  be  committed  on  the  said  pre- 
mises without  the  license  or  consent  in  writing  of  the  said  John  Akj* 
sius  Christian,  on  the  part  of  the  said  Edward  Korris.  And  the  m^ 
James  Tanner  further  agrees  to  take  a  lease  Of  the  said  premisee,  u<l 
to  execute  a  counterpart  thereof  when  called  upon  to  do  so  by  the  vA 
John  Aloysius  Christian,  on  the  part  of  the  said  Edward  Norrk :  vhieb 
said  lease  shall  contain  all  clauses,  covenants,  and  eonditioas  itsftBj 
contained  in  leases  of  a  similar  description.  And  it  is  kowby  foxAet 
agreed  on  the  part  of  the  said  James  Tanner  that  he  will  take  s  lease 
and  execute  b  eonnterpart  of  the  within-mentioned  premisesi  and  hsie- 
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Ij  agrees  ta  pay  all  the  mita  aad  charges  attending  of  the  drawing  up 
of  the  eMoe.  *A8  witMss  enr  hands :  John  A.  Christian.  James  r^^eAo 
Tanner.  .Averments :  That  John  Aloysius  Christian,  mentioned  '- 
in  tlie  i^eement,  is  defendant ;  and  that  James  Tanner,  mentioned  in 
the  liid  agreement,  is  plaintiff;  and  that  the  signature  of  Jno.  A. 
ClffiitisB,  at  the  foot  of  the  agreement,  is  the  signature  of  defendant  i 
and  that  the  signature  of  James  Tanner,  at  the  foot  of  the  said  agree- 
lunt,  is  the  signature  of  plaintiff.  Averments  of  general  performane# 
bj  plaintiC  Breach  that  defendant,  though  rec^uested,  has  not  oaused 
a  kaae  to  he  drawn  up  and  executed. 

Seooid  count :  That  after  the  makbg  of  the  agreement  plaintiff  re- 
qaeated  defeadani  to  cause  a  lease  to  be  executed ;  that  defendant  dis- 
ekirged  plaintiff  from  preparing  or  tendering  such  a  lease,  and  refused 
(ooAse  it  to  be  executed. 

Demoirer  to  both  counts.    Joinder. 

WilU9%  for  the  defendant. — The  main  <)uestion  is,  whether  the  de- 
ffsdant  Ghristiaa  la  peraonaUj  liable  on  the  contract  set  out  in  the 
dadaration.  If  H  had  been  under  seal,  it  could  not  have  bound  Norris 
tka  principal ;  and  then*  at  res  magis  valeat  quam  pereat,  it  might  be 
proper  to  eonstrue  it  as  the  personal  covenant  of  the  agent,  as  in  Ap- 
pleton  V.  Binks^  5  East,  148.  But  this  is  a  contract  not  under  seal, 
uluch  binds  either  the  principal  Norris,  or  the  agent  Christian,  accord- 
iag  to  the  intention  disclosed.  The  latest  case  on  the  subject  is  Lewis  v. 
IGeholaon,  18  Q.  B.  503,  in  which  the  expressions  ^<  we  hereby,  on  behalf 
of  the  assignees,  consent*^  were  held  not  to  show  an  intention  to  con- 
tract personally,  but  merely  to  make  a  ^contract  for  the  as-  r^eiQ^ 
sigoaea.  Here  the  language  <<  for  and  on  the  part  of  the  Re-  '- 
reread  Edward  Horris,"  which  is  attached  to  each  of  the  stipulations, 

i>  very  strong  to  show  that  the  intention  was  to  bind  Norris,  not  Chris- 
tian. 

T,  K.  Kingdan^  contrft.— No  doubt  the  question  is  whether  on  the 
^o&atruotion  of  the  document  it  appears  to  be  intended  to  make  the 
defeadaat  personally  liable.  Prim&  facie.  Christian,  being  named  as 
oae  of  the  parties^  is  intended  to  be  personally  liable ;  and  the  wordt 
"for  and  on  the  part  of'  a  third  party  do  not  rebut  that  presumption. 
I&  Appleton  V,  Binks,  5  East,  148,  it  is  trusi  the  contract  was  under 
leal:  but  that  explaxiation  cannot  be  given  as  to  Kennedy  v.  Gouveia, 
3  Dow.  ft  By.  503  (E.  C.  L.  R.  vol.  16),  and  Norton  v.  Herron,  Ry.  ft 
V-  229  (E.  C.  L.  R.  vol.  21),  in  which  last  case  the  language  of  the 
i&BtnuoeQt  was  very  like  that  in  the  present  case.  [Cbompton,  J. — In 
that  eaae,  though  in  the  beginning  of  the  agreement  Herron  was  said 
to  act  ou  behalf  of  a  principal,  all  the  promises  were  expressed  to  be 
of  Herron  himself;  <<the  said  George  Herron  doth  hereby  agree  to 
tteeate"  a  lease.  «« All  outgoings  to  be  cleared  up  by  the  said  George 
Benron."    Here  the  language  is  different.    Is  it  not  primfi  facie  to  be 
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presumed  to  be  intended  that  the  landlord  is  the  party  to  grant  a  letse, 
and  not  a  stranger  ?]  If  it  was  apparent  on  the  face  of  the  instrmneDt 
that  Norris  was  the  landlord,  and  Christian  a  stranger,  there  woald  be 
force  in  the  observation ;  bat  the  fair  inference  is  that  Ghristiaa  was 
the  person  in  whom  the  title  was,  and  that  the  reason  wby  Norris  ia 
named  is  becanse  he  was  in  some  way  a  cestui  que  trust.  Christian  is 
^.Q.^  to  receive  the  rents,  to  grant  the  license  in  writing,  to  call  vpon 
-'  ^Tanner  to  execute  the  counterpart ;  all,  it  is  true,  for  the  use 
or  on  the  part  of  Norris ;  but  the  management  is  to  be  by  ChristisD, 
who  signs  the  contract,  showing  that  it  is  his  contract.  Even  if  Norrii 
be  known  to  be  principal,  the  agent  may  make  himself  personally  liable; 
Jones  V.  Littledale,  6  A.  &  E.  486  (E.  G.  L.  R.  vol.  88),  Magee  v.  At- 
kinson, 2  M.  &  W.  440.t  Then  both  counts  are  equally  good:  tbe 
substance  of  the  contract  is  that  Christian  will  proevire  a  lease  from 
the  proper  parties. 

WiUeSf  in  reply. — The  plaintiff  cannot  have  the  benefit  of  any  state 
of  facts  which  he  has  not  averred.  Christian  may,  ormay-not^  hate 
an  interest  in  the  property :  but  on  this  record  the  plaintiff  has  made 
no  averment  that  he  has ;  and  the  defendant  is  entitled  to  assnnne  that 
he  has  nor.  [Lord  Campbell,  C.  J. — I  agree  with  you  that  if  tbe 
plaintiff  seeks  to  use  any  extrinsic  fact  to  aid  in  construing  the  ag^e^ 
ment,  he  ought  to  aver  it.  But  Mr.  Kingdon  did  not  do  sa;  he  argues 
that  from  the  agreement  itself  it  is  to  be  inferred  that  ChriatiaD  was 
interested  in  the  estate.]  The  general  principle  is,  that  the  principa), 
if  named,  shall  be  bound ;  Downman  v.  Williams,  7  Q.  B.  108,  111 
(E.  C.  L.  B.  vol.  58),  Lewis  v.  Nicholson. 

Lord  Campbell,  C.  J. — The  real  question  is  whether  the  defendant 
was  intended  to  be  personally  liable  on  this  contract :  and,  on  looking 
at  the  frame  of  the  agreement  as  a  whole,  I  come  to  the  conclusion  that 
he  was. 

Let  us  see  what  is  the  language  employed.  It  is  a  memorandom  of 
agreement,  between  whom?  "John  Aloysius  Christian,"  of  the  &ft 

«KQA1  P^^^'  ^^  ^^  ^^^^  ^^  *words  are  added  <<  for  and  on  the  part 
^  of  Norris ;  but  still  Christian  is  the  party ;  he  agrees,  tboogli 
it  is  for  and  on  the  part  of  Norris.  Then  we  must  look  further,  and 
see  what  is  to  be  done.  Christian  agrees  to  let.  On  the  part  of  Nor- 
ris it  is  true ;  but  he  agrees  to  do  it.  Then  Tanner  is  to  t^e  the  lease, 
paying  rent  "  unto  the  said  John  Aloysius  Christian"  for  the  nae  of 
Norris ;  but  Christian  is  to  receive,  showing  an  intention  that  be  vas 
to  act  after  the  lease  was  granted.  And  in  the  same  way  the  tenant  is 
not  to  have  an  auction  without  the  license  in  writing  of  Christian,  on 
the  part  of  Norris ;  and  he  is  to  execute  a  counterpart  when  called 
upon  by  Christian,  on  the  part  of  Norris.  So  that  it  appears  that 
throughout  the  whole  transaction,  from  beginning  to  end,  Christian  ii 
to  be  the  acting  party.    I  think,  therefore,  that  the  intention  was  that 
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be  was  to  earry  the  contract  into  effect :  and  he  signs  the  agreement, 
not  bj  procuration  for  Norris,  bat  in  bis  own  name ;  so  that  I  think  he 
penonallj  undertakes  for  its  performance.  I  think  it  is  a  fair  inference 
from  the  terms  of  this  agreement  that  Christian  had  an  interest  in  the 
property,  of  which  it  is  not  improbable  that  he  was  trustee :  but,  if 
that  was  relied  on  as  an  extrinsic  fact  to  aid  in  construing  the  contract, 
the  plaintiff  ought  to  have  averred  it.  From  the  authorities  cited, 
particularly  Norton  v.  Herron,  it  seems  to  be  decided  that  in  an  agree- 
ment worded  like  this,  the  person  signing  it  is  personally  liable.  Lewis 
V.  Nicholson  does  not  at  all  conflict  with  our  decision ;  for  the  defend- 
ants in  that  case  were  not  in  any  way  to  act  in  carrying  out  the  agree- 
ment :  they  were  solicitors,  who  signed  a  promise  for  and  on  behalf  of 
their  clients,  bot  were  not  themselves  to  do  anything. 

^I  think  in  this  case  judgment  must  be  for  the  plaintiff  on  both  r^cqi^ 
eoonts ;  for  the  breach  in  each  is  well  assigned.  ^ 

(CoLSRiDQB,  J.,  was  absent.) 

WiOHTMAN,  J. — ^There  ia  no  doubt  that  a  person,  acting  for  and  on 
behalf  of  another,  may  contract  in  such  terms  as  to  bind  himself  per- 
sonally. In  earb  ease  the  question  is  whether  the  intention  that  he 
Bhonld  do  so  appearb.  One  test  is,  to  see  who  is  by  the  provisions  of 
the  contract  to  act  in  the  performance  of  it.  Now  here  Christian, 
though  for  and  on  behalf  of  Norris,  for  whom  perhaps  he  was  merely 
agent,  has  made  a  contract  by  which  he  himself  is  to  do  all  that  is  to 
be  done.  Taking  the  whole  language  of  the  agreement  together,  it  is 
not  Norris,  bat  Christian  on  behalf  of  Norris,  who  agrees  to  let.  The 
rent  is  made  payable  to  Christian.  He  is  to  give  the  written  license  to 
anthorize  the  holding  of  auctions.  It  is  not  a  case  in  which  we  call  in 
aid  any  extrinsie  fact  to  construe  the  agreement ;  but  on  the  face  of  it  it 
appears  that  Christian  is  to  act :  and,  that  being  so,  it  is  in  substance 
precisely  the  same  as  Norton  v.  Herron,  in  which  the  defendant  *^  on 
behalf  of  another  agreed  that  he^  defendant,  should  grant  a  lease,  and 
was  held  personally  liable  on  that  ground. 

Crompton,  J. — In  each  case  of  this  kind  we  must  look  to  the  terms 
of  the  particular  instrument  and  discover  from  them  what  the  parties 
intended.  In  this  case  I  think  the  intentron  appears  to  be  that  Christian 
shoald  personally  contract.  At  first  I  thought  it  had  appeared  that 
Norris  was  the  landlord  who  was  to  make  *the  lease :  but  Mr.  1*41500 
Kingdon  is  right ;  that  does  not  appear  on  the  face  of  the  instru- 
ment. Christian  agrees  to  let :  it  may  be  he  has  himself  the  legal  estate ; 
bat,  if  he  has  not,  that  contract  will  be  fulfilled  by  procuring  a  lease  from 
the  proper  parties.  The  rent  reserved  is  to  be  paid  to  him,  for  the  use 
of  Norris.  If  one  were  to  speculate,  that  might  fairly  lead  to  the 
inference  that  he  was  trustee,  and  Norris  cestui  que  trust :  but,  however 
that  may  be.  Christian  is  to  act  in  the  management  of  the  property  after 
the  lease  is  granted ;  and  then,  all  this  being  in  the  contract,  he  signs  it 
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in  his  own  name,  and  Norm  does  not  ngn  it,  so  as  tadbtnigaiBli  Hkit  can 
from  Spittle  v.  Lavender,  2  Brod.  &  B.  452  (£,  a  L.  B.  yoL  6). 

The  counts  are  ver j  mnch  alike :  bat  in  both  the  hroaofcea  seem  to  be 
veil  assigned;  and  judgment  should  be  for  the  plwitiff  en  both. 

Jodgn^Mkt  &r  plaiatiSL 


The  QUEEN  v.  FRERE.    Jan.  25. 

A  ndliray  eompany  was  anthoriied  by  itatate  to  impose  farefl  witbia  eerUia  Mwwmli  fbr  «Mt«j. 
anee  on  their  Hoe,  and  to  make  by-laws.  By  a  by-lair  it  was  declared  that  any  passenger  wlw 
should  enter  a  eanriag*  witboat  having  paid  bis  fbre  was  snbjiscted  to  a  penalty. 

The  Company  imposed  a  fare  of  ^.  for  conreyance  from  C.  to  N.*  and  of  T«.  for  eenrcpsfls 
from  C.  to  D.  D.  was  a  plaoe  between  G.  and  "S,  Both  fares  were  within  the  Umiti  pieNnM 
hj  the  Aiei,  A  person  tool^.  al  C,  n  ticket  from  C.  to  TX^  intending  to  stop  at  !>,,  psid  hf  il 
&t.,  got  into  a  oarriage  at  C,  and  tutted  it  at  n.  He  refnse^  when  eslled  «pen  at  B.  t»  de 
so,  to  pay  the  differenoe  of  the  2«.  He  was  eouTieted  of  having  entered  tli^  etntsge  witboet 
having  previously  paid  bis  fare,  contrary  to  the  by-law. 

iMd,  on  appeal,  a  bad  oonvietbrn.  Inasmuch  aa  the  appellMt  hnApaM  lb*  fan  wtthk  tbelu- 
gnage  of  the  by4aw. 

Appeal  against  a  oonTictiou^    By  eoMent,  and  by  order  of  Cromp* 
*5991  ^^^  "^^^  '^  special  case  was  stated  for  ^the  opimon  of  this  Coorty 
^  pursuant  to  sect.  11  of  stat  12  &  18  Vict.  c.  45.     The  msteriAl 
parts  of  the  case  stated  were  as  fallows. 

The  main  line  of  The  Eastern  Union  Bailwaj  Company  cemmeiiMS 
^t  their  station  in  the  parish  of  St«  Michael  Mile  Snd^  within  tk«  bo- 
i^ngh  of  Colchester,  in  the  county  of  Essex,  and  runs  from  tlieoce, 
passing  through  Disa  in  the  county  of  Norfolk,  to  the  ^ty  of  Nonrieh, 
where  it  ends.  There  are  stations  at  Colchester,  Diss,  and  Norwidiy 
^d  intermediate  places,  where  the  tr^ns  stop,  and  take  mp  isd  pit 
down  passengers.  Diss  is  48|  miles^  and  Norwich  63^  miles,  fgom  Col- 
Chester.  The  fare  for  passengers  by  the  seeond  daea  carriages  was,  on 
13th  May,  1853 :  from  Colchestw  to  Diss  7t. ;  and  from  Colchester  te 
Norwich  5e.  only ;  and  that  such  were  the  seeond  clasa  Ssrea  betvecs 
^ose  places  respectively  was  duly  stated  in  the  printed  tables  of  fires 
^nd  tolls  to  be  taken  by  the  said  Company,  which  were  at  that  time 
duly  published  and  posted  up  at  the  several  statioBS  on  the  line.  The 
above  fares  of  Te.  and  5%,  are  within  the  ratea  authorised  by  dw  spedi) 
Act  of  Parliament  to  be  taken.  Sach  paaaeoger  inteadii^  to  travel  or 
Ifhe  railway  applies  at  the  station  from  wbeaee  he  intends  to  travel  foi 
a  ticket,  stating  the  plaoe  for  which  he  requires  the  ticket ;  and,  or 
paying  the  fare,  i.  e.  the  sum  payable  for  travelling  from  the  place  ol 
issue  te  the  place  for  which  he  requires  the  tidcet,  is  furnished  witk  a 
ticket  stating  the  name  of  the  place  where  he  takes  the  ticket  asd  the 
name  of  the  place  to  which  he  has  so  paid  hia  &re^  and  also  the  elass 
^^001  ^^  carriage  to  be  travelled  in. 

^      In  or  about  1848,  the  Company^  under  th^  provisioBS  *of  As 
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Bailwft;  Claoflea  OonaoIicUtion  Act,  1645y(a)  duly  made  and  pabUihed 
certain  bj-Iaws^  of  vhich  the  following  U  a  copy. 

«( Every  passenger  shall  pay  his  or  her  fiure,  previoasly  to  entering 
anj  of  the  earriages  of  the  Company  or  of  any  ether  company  using 
the  railway.  On  payment  of  the  fare,  the  passenger  will  he  famished 
with  a  tioket  specifying  the  class  of  carriage  and  distance  for  which  the 
fare  has  been  paid ;  which  ticket  such  passenger  shall  show,  when  and 
«3  often  as  he»  she,  or  they  shall  be  required  by  the  guard  in  charge  of 
tbe  train  or  any  other  servant  of  the  Company,  and  shall,  upon  demand, 
deliver  up  to  anch  guard,  or  to  any  other  servant  of  the  Company  duly 
«Qtborised  te  colleot  tickets,  before  leaving  the  carriage*  Any  passen- 
ger who  shall  enter  a  carriage  without  having  previously  paid  his  or  her 
&re,  or  who  shall  refuse  to  show  or  deliver  up  hia  or  her  tioket,  when 
required  so  to  do  as  hereinbefore  mentioned,  is  hereby  subjected  to  a 
penalty  not  exceeding  40«.  for  such  entry  or  refusal." 

And  which  by-laws  had  been,  before  18th  May,  1858,  duly  ocfnfirmed, 
pabliahed^  aied  affixed,  as  by  law  is  required,  to  make  them  binding  on 
all  parties« 

On  18th  Hay,  1858,  the  appellant  (who  is  a  gentleman  residing  at 
Boydon  Hall  in  Norfolk,  within  about  two  milea  of  the  Diss  Station), 
being  at  Colchester  and  about  to  prooeed  to  hia  heme,  and  intending  to 
travel  by  the  said  railway  from  Cokheater  to  Diss  only,  and  not  from 
Colchester  to  Norwich,  pmrposely,^  and  not  by  mistake,  applied  to  the 
clerk  at  the  Colchester  Station  of  *The  Eastern  Union  Bailway  r«gA« 
Company  (which  station  is  within  the  borough  of  Colchester,  and  ^ 
vithin  the  jurisdiction  of  the  justices  of  the  peace  in  and  for  the  said 
borough),  for  a  second  class  tidket  for  Norwich,  and  paid  as  his  fare  ds., 
tnd  was  furnished  with  a  ticket  from  Colchester  to  Norwich.  The  fol- 
loving  is  a  copy  of  such  ticket. 


^  COLCHESTSB 

^  »  S 

^  NORWICH.  g 

8SC0XD   CLASS. 


S 


The  appellant,  then,  and  within  the  said  borough  and  jurisdiction, 
entered  and  was  in  a  second  class  carriage  of  the  Company,  about  to 
proceed  to  Diss  and  Norwich :  and,  on  the  arrival  of  the  train  of  which 
the  said  carriage  formed  part  at  Diss,  the  appellant  left  the  carriage  in 
which  he  had  been  travelling  from  Colchester,  taking  with  him  a  carpet 
bag,  being  all  the  luggage  he  hod,  and  delivered  to  the  collector  the 

(a)  S  A  S  Vict  0.  20, 
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ticket  he  had  taken  from  Norwich.  The  collector  demanded  the  pay- 
ment of  the  excess  or  additional  fare,  viz.  the  farther  snm  of  2t.,  to 
make  np,  with  the  St.,  the  7«.,  the  fare  to  Diss :  the  appellant  declined 
to  make  this  payment.  At  the  time  when  the  appellant  took  the  second 
class  ticket  for  Norwich,  there  was  a  printed  table  of  the  fares  and  tolb 
to  be  taken  hj  The  Eastern  Union  Railway  Company  posted  np  in  a 
conspicuous  part  of  the  Colchester  Station. 

On  28d  May,  1868,  a  summons  was  issued  by  two  of  the  justices  of 
the  borough  of  Colchester  against  the  appellant :  for  that  the  appellant, 

*(i09n  ^^  ^^^  ^^^^  ^^y  ^^  *May  then  last,  being,  within  six  months  be- 
^  fore  laying  the  information,  at  the  parish  of  St.  Michael,  l£le 
End,  within  the  said  borough,  did  unlawfully  and  artfully  enter,  and 
was  in,  a  certain  carriage  of  the  said  Company  then  and  there  being 
upon  the  railway  of  the  said  Company,  for  the  purpose  of  trayelfing 
upon  the  said  railway  from  Colchester  aforesaid  to  Diss  in  the  eonntj 
of  Norfolk,  he  not  having  previously  paid  his  fare  for  so  travelling : 
contrary  to  the  by-laws  of  the  said  Company  in  that  behalf  made  and 
provided :  whereby  he  had  forfeited  a  sum  not  exceeding  40s. :  and 
commanding  him  to  appear  to  answer  the  charge  on  the  26th  of  that 
month,  at  the  town  hall  within  the  borough  of  Colchester. 

On  that  26th  May,  the  appellant,  in  pursuance  of  such  last-mentioned 
summons,  appeared  before  two  of  the  justices  of  the  borough  of  Cdl- 
chester,  and  was  convicted  by  them  in  a  penalty  of  10s.,  for  having,  at 
the  parish  of  St.  Michael,  Mile  End,  within  the  said  borough,  unlaw* 
fully  and  wilfully  entered  and  been  in  a  certain  carriage  of  The  Eastern 
Union  Railway  Company,  then  and  there  being  upon  the  railway  of  the 
said  Company,  for  the  purpose  of  travelling  upon  the  said  railway  from 
Colchester  to  Diss,  not  having  previously  piid  his  fare  for  so  travelling, 
contrary  to  the  by-laws  of  the  said  Company.in  that  behalf  made  and 
provided. 

Against  this  conviction  Mr.  Frere,  on  11th  June,  1858,  gave  notiee 
of  appeal  to  the  then  next  Quarter  Sessions  for  the  borough  of  Col- 
chester, and  entered  into  such  recognisance  as  is  require'd  by  law.  And 
it  was  then  agreed  by  the  appellant  and  respondents  that  a  case  shoald 
be  stated  in  the  form  of  a  special  case  for  the  opinion  of  this  Conrt, 
under  the  provisions  of  stat.  12  &  18  Yict.  c.  45,  s.  11,  and  that  the 
*60^1  4^^^^^^°  ^^^  *^^®  opinion  of  the  Coort  ahoold  be,  and  the  same 
-^  is,  as  follows ;  that  is  to  say : 

Whether  the  appellant,  under  the  circumstances  above  detailed,  vio* 
lated  the  by-laws  of  the  Company  within  the  jurisdiction  of  the  convict- 
ing justices. 

If  the  Court  shall  be  of  opinion  that,  under  the  circumstances  abon 
detailed,  the  appellant  did  not  violate  the  by-laws  of  the  Company  with- 
in the  jurisdiction  of  the  convicting  justices,  the  decision  of  such  Coort 
is  to  be  in  favour  of  the  appellant,  and  judgment  of  allowance  of  the  said 
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•ppeal,  in  conformity  with  that  decision,  and  for  sneh  coBts  as  the  said 
Court  shall  adjudge,  may  be  entered  on  motion  by  the  appellant  at  the 
Sessions  for  the  borough  of  Colchester  next  or  next  but  one  after  such 
decision  shall  have  been  giyen.  But,  if  this  Court  shall  be  of  the  con- 
trary opinion,  the  dedsion  of  the  said  Court  to  be  in  favour  of  the 
req^ndenta;  and  judgment  for  dismissing  the  appeal  in  conformity  with 
Bneh  decision  of  the  said  Court,  and  for  such  costs  as  the  said  Court  shall 
adjudge,  may  be  entered  on  motion  by  the  respondents  at  the  Sessions  for 
the  borough  of  Colchester  next  or  next  but  one  after  such  decision  shall 
hare  been  given. 

BramweUj  in  support  of  the  conviction. — It  is  not  imputed  to  the 
appellant  that  he  has  intentionally  acted  wrong :  his  object  appears  to 
hare  been  to  dispute  the  question  of  law.  Now  it  will  not  be  suggested 
that  the  by-law  is  unreasonable.  [Lord  Campbbll,  C.  J. — The  question, 
is  as  to  the  construction  of  the  by-law.]  The  Company  had,  if  they  pleased 
80  to  do,  a  right  to  charge  a  higher  sum  for  the  conveyance  to  Diss 
only  than  for  the  greater  distance  to  Norwich.  The  appellant  knew 
*what  the  charges  were :  and  he  represented  that  he  was  going  rn^of^A 
to  Norwich,  for  which  the  less  sum  waa  chargeable,  though  he  ^ 
intended  to  be  conveyed  only  to  Diss,  for  which  the  larger  sum  was 
chargeable.  That  is  in  effect  what  he  did  when  he  took  a  ticket  to  Nor- 
irich.  [Lord  Campbbll,  C.  J. — ^If  he  had  at  first  really  intended  to  go 
to  Norwich,  but  had  changed  his  mind  when  he  arrived  at  Diss,  there 
would  have  been  no  ground  for  that  argument.  Might  he  not  lawfully 
change  his  mind  ?]  It  is  not  necessary  to  determine  what  the  legal  con* 
Bequence  of  that  would  have  been,  because  the  supposition  is  negatived 
hy  the  caae,  which  finds  that  his  intention,  from  the  first,  was  to  stop  at 
Bias.  He  thus  obtained  a  contract  by  a  representation  which,  in  law^. 
was  fraudolent :  the  contract  was  therefore  void ;  and  the  payment  under 
it  was  not  a  legid  payment :  and  the  appellant  falls  within  the  by-law,-, 
havmg  entered  into  the  carriage  without  paying  his  fare^  [Crohpton^ 
J. — ^He  did  pay  his  fare  as  per  ticket.]  The  whole  was  void,  by  reason 
of  the  legal  fraud.  If,  after  he  had  taken  the  ticket,  he  had  sued  the 
Company  for  not  conveying  him,  they  might  have  resisted  on  the  ground 
that  the  contract  was  avoided  by  the  fraud.  It  is  as  if  he  had  contracted 
for  the  hire  of  a  horse  to  be  ridden  in  a  park,  and  had  ridden  him  over 
the  country  on  a  hunt.  [Wightmak,  J. — ^Suppose  a  man  hired  a  horse 
to  go  to  St.  Alban's,  and  chose  to  ride  him  only  half  way.]  If  it  was 
part  of  the  contract  that  the  horse  should  be  ridden  to  St.  Alban's  (as 
it  might,  if  the  owner  of  the  horse  wanted  it  there),  and  a  smaller  sum 
had  been  charged  accordingly,  the  contract  would  have  been  void  for 
fraud,  supposing  the  intention  from  the  first  to  have  been  to  stop  short. 
[Lord  Campbbll,  C.  J. — ^But  what  *do  the  Company  lose  here  r^af^e 
by  the  party  getting  out  before  he  reaches  Norwich  ?]  That  is  *- 
iamateriaL    The  legal  fraud  plac^  the  appellant  in  the  position  of  a 


aos  BEamA «.  fbebb   h.  t.  ims. 


penoB  who  get8  into  %  oanritge  wiihevt  taking  mj  ticket  [Lord  Gamf- 
BKLLy  C.  J.*->Oottld  they  hftvo  refased  to  givo  hm  »  tiekot  to  NorwMi !] 
Thej  dearly  eoald,  if  be  had  told  theot  that  he  meaat  to  stop  at  Din* 
If  he  had  boon  sned  in  trespass  for  entoring  tho  oarrtage,  bo  plea  of  jni- 
tifieation  ooBld  have  been  framed  eoaaistoQdj  wiA  the  fibcU  bore  foead. 
The  charges  are  not  unreasonable.  The  h^^ier  fare  for  the  oonTejaaet 
to  Diss  is  not  higher  than  the  statato  allows :  a  kaa  fare  is  ehairged  for 
oonveyance  to  Norwich  on  aceonnt  of  die  oompetitioa  of  asoAer  eoa- 
pany.  Next,  as  to  the  place  of  offmee,  the  appeUaal  entered  into  tht 
carriage  at  Colchestor.  [Lord  Campbell^  G.  J. — ^If  there  was  say 
eflRance  at  all,  it  was  oiMnmitted  there^] 

Sir  F.  KeUjft  oontri. — The  argameaA  on  the  other  aide  reels  oe  aa 
inaccurate  assnmption  of  fact.  The  tidcet  waa  not  obtained  by  fiihs 
vepresentatioB.  [Lord  Campbbll,  C.  J.«-n[  mppose  the  appellant  said 
«  Second  elasa,  Norwich."]  The  case  shows  bo  mere.  Suppose,  wbta 
he  demanded  the  Norwich  ticket,  he  had  been  asked  whether  ka  inteaded 
to  go  to  Norwiehy  and  had  refased  to  answer :  toM  the  Can^aay  hate 
refased  the  ticket  f  And,  when  he  had  the  ticket,  whet  wee  there  to 
compel  him  to  go  beyond  any  point  at  which  he  conld  8to|a  witho^  dit* 
fenrbing  the  arrangemento  of  the  trains?  If  the  Oompany  had  ii^ 
tended  to  claim  an  additional  two  shillings  tor  the  privilege  of  gettiag 
out  et  Diss,  that  should  have  been  specified  in  the  ticket.  The  by*bw 
*({M{1  *^^™P^J  imposes  the  penalty  upon  «<  any  passenger  who  shall  satar 
^  e  carriage  without  having  previously  paid  hb  or  her  fare.'*  lbs 
appellant  paid  for  the  privilege  of  being  carried  all  the  way  to  lie^ 
wich :  he  might  intend  to  avail  himself  of  only  part  of  the  privilsp^ 
if,  fbr  instance,  he  fouid  his  family  at  Diss.  If,  en  arriving  at  Diis 
and  desiring  to  get  out,  he  had  been  told  that,  on  doing  so,  he  must  psy 
more,  he  might,  for  anything  that  appears,  have  then  oonaented  to  is 
so :  but,  aoeorcUng  to  the  argument  on  the  other  aide,  this  woald  not 
avail  him  because  the  oflbnco  would  already  have  been  perfected.  It  is 
said  that  the  appellant  contracted  te  go  to  Norwich :  but  of  this  thers 
is  no  evidence  at  all ;  it  appears  only  that  he  intended  to  stop  at  Diss. 
Sometimes  tickets  are  given  for  going  and  returning :  suppose  a  tidsi 
were  given  for  going  f^om  Colchestor  to  Norwich  and  returning  to  CeW 
Chester,  which  would  be  called  a  Norwich  return  ticket :  would  there  be 
any  difference  between  the  oase  of  stopping  at  Diss  and  that  of  going 
en  to  Norwich  and  stopping  at  Diss  on  the  return  ?  Or  does  the  cdb> 
tract  become  fraudulent  if  it  is  not  the  intontion  of  the  party  to  go  the 
whole  way  to  Norwich  and  return  the  whole  way  back  J  Or  is  it  brokea 
if  this  is  not  done  ?  If  the  by-law  had  reqiured  the  passenger  to  ds- 
elare  where  he  intonded  to  stop,  it  would  have  been  bad. 

Bramwellf  in  reply. — ^The  argument  as  te  the  possible  change  of  piff^ 
pose  fails,  because  the  case  finds  that  the  purpose  from  the  first  wsi  is 
use  the  carriage  in  a  way  diferrat  fipom.  that  indicated  on  the  tickii 
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It  is  true  that  the  appellant  cannot  be  said  to  have  contracted  to  r^t/^n^ 
^go  to  Norwich :  the  complaint  is  that  he  made,  bj  asking  for  ^ 
the  Norwich  ticket,  a  false  representation,  and  by  that  obtained  the 
tieket.    Thai  vitiates  the  oontraot. 

Lord  Campbsll,  C.  J. — I  am  of  opinion  that  this  conviction  ought 
to  be  quashed.  I  caatioiislj  abstain  from  prononneing  any  opinion  on 
the  power  of  the  Company  to  make  rales  requiring  a  larger  fare  for  a 
less  distance.  But  the  material  passage  in  the  by-law  is  this :  «<  any 
psssenger  who  shall  enter  a  carriage  without  having  previously  paid  his 
or  her  fare"  ^^is  hereby  subjected  to  a  penalty."  I  think  there  has 
been  no  violation  of  that  by-law :  and  the  question,  which  rather  seems 
to  be  what  it  is  wished  to  raise,  cannot  be  raised  on  this  conviction. 
Hsd  not  Mr.  Frere,  within  the  meaning  of  the  by-law^  paid  ««fais  fare?" 
I  think  lie  had.  He  had  paid  all  th«t  the  ticket  required,  and  all  that 
▼M  adced  of  him.  On  a  conviction,  we  cannot  raise  suek  nice  ques- 
tions,  as  to  failve  of  consideration  and  avoidance  of  oontraet  by  reason 
of  fraud,  as  are  suggested  by  Mr.  BramweU'9  argnaient.  As  Mr. 
Br&mwM  pots  it,  there  is  no  s«n  which  the  appellant  oould  pay  so  as 
to  be  a  payaaeiit  of  his  fiure.  I  think  he  had  paid  it  when  he  paid  what 
was  demanded  of  him. 

(GoLEamos,  J,,  bad  left  the  Court.) 

WiosTMAN,  J.*— I  am  of  the  same  opinion.  A  fare  umy  be  paid  for 
gMng  to  Norwidi ;  mad  yet  the  person  paying  it  may  afterwards  choose 
to  stop  at  any  previous  place  where  the  train  stops.  That  is  hardly 
diaputed.  B«t  then  it  is  said  that  because  the  appellant  intended, 
when  he  took  the  ticket  for  Norwich,  to  stop  at  Diss,  he  *ob^  r*608 
ttined  the  ticket  fraudulently,  although,  if  he  had  originally  '- 
seant  to  go  to  Norwich,  he  might  lawfully  change  his  mind  on  arrivbg 
St  Diss.  We  need  not  inquire  how  this  is :  the  by«*law  at  any  rate  d^es 
not  meet  the  question.  The  appellant  had  paid  the  fare  to  Norwich : 
and  I  think  he  cannot,  merely  because  he  got  out  at  an  intermediate 
stition,  be  said  to  have  entered  the  carriage  without  previously  paying 
his&re. 

(CaoMPTOH,  J.,  had  left  the  Court  at  the  dose  of  the  argument  in 
•opport  of  the  conviction.)  Conviction  |uashed. 
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FAITHFUL  CROFT  v.  BENJAMIN  LDMLET.    Jon.  25. 

^•etineiit  to  reeorer  the  Open  Home,  by  the  Ieetor»  on  the  fromid  that  tho  tenant  had 
mitted  a  forfeitore.  AppUeation  wa»  made  (nnder  The  Common  Law  Proeedore  Ael»  1852,  i. 
172)  for  leare  to  appear  and  defend  the  action  by  the  grantee,  fVom  the  leaiee,  of  a  prinu 
box  for  a  term  of  yean.  The  inatrament  oonTeying  it  waa  in  terma  whieh  kft  it  doobtfid 
whether  it  was  a  demise  of  the  poasoHion  of  the  box,  or  a  grant  of  an  eaaement  to  be  pnani 
in  it.    It  was  sworn  that  the  applicant  was  **  in  possession  of  the  box." 

Held  that,  on  snob  an  application,  it  was  sufident  that  a  primA  fade  ease  of  legal  possefnoi 
was  shown ;  and  the  Cent  granted  the  leaTe,  withovt  coming  to  any  dedaloB  on  the  cfsci  of 
the  lostmment 

Application  was  also  made  by  a  party  who  had  obtained  Judgment  on  an  ejectment  against  tbt 
lessee,  bat  had  not  been  pat  in  poisearion. 

Held :  that  he  had  no  sach  possession  as  the  statnte  contemplated;  and  leare  waa  refiised. 

EjECTMBirry  on  the  claim  of  Croft,  to  recover  the  Qaeen's  Theatre, 
or  Opera  House.    The  writ  was  addressed  to  Lumlej.  * 

Sir  Fitarog  KeUy^  in  this  term,  obtained  a  rule  calling  on  the  plMB- 
tiff  to  show  oanse  why  William  Lord  Ward  should  not  be  allowed  to 
ippear  and  defend. 

By  indenture,  made  on  22d  Febmary,  1848,  between  Lumley  of 

*f)0Q1  ^^^  ^°^  ^^  ^^^  l^rd  Ward  of  the  other,  in  ^consideration  of 
^  73502.,  Lnmley  «<  did  grant,  bargain,  sell,  and  demise  onto  William 
Lord  Ward,  his  executors,  administrators,  and  assigns.  All  that"  doable 
box  in  the  Queen's  Theatre,  intended  to  hold  eight  persons,  « together 
with  free  and  uninterrupted  admission  at  all  seasonable  times  into,  and 
egress  and  regress  to  and  from  the  said  box,  and  the  full  use  and  enjoy- 
ment  of  the  said  box,  for  eight  persons,  by  tickets  of  admission  thereto 
in  the  usual  manner  of  subscription  tickets,  during  all  such  nights  ta 
the  said  theatre  shall  be  open  for  the  reception  of  audience,  or  companj 
to  any  public  performance  or  exhibition  of  any  opera,  or  entertainment 
whatever  of  or  upon  the  stage  (except  balls  and  masquerades),  and  all 
profits,  advantages,  and  appurtenances  to  the  said  box  belonging  or  ap- 
pertaining from  the  performances  and  exhibitions  aforesaid,  except  as 
and  with  the  restriction  aforesaid,,  and  OKoept  nevertheless  and  reserved 
unto  the  said  Benjamin  Lumley,  his  executors,  administrators,  and 
assigns,  and  all  persons  whom  he  or  they  shall  authorize,  full  power  and 
authority  to  enter  into  and  upon  the  said  box  and  premises  hereby  de- 
mised at  all  times  (except  during  the  performance  of  any  such  opera  or 
other  entertainment  as  aforesaid)  for  the  purpose  of  painting,  repairing, 
refitting,  ornamenting,  or  cleansing  the  exterior  part  thereof.  To  hold 
the  said  box  and  premises  expressed  to  be  hereby  demised  unto  the  said 
William  Lord  Ward,  his  executors,  administrators,  and  assigns,  from  the 
1st  day  of  March,  1845,  for  and  during  and  unto  the  full  end  and  term 
of  thirty  years  thence  next  ensuing,  yielding  and  paying"  a  peppercorn 
rent.  Covenants  by  Lumley  that  he  had  title  ;  and  that  Lord  Ward, 
*fi1 01  ^^^  executors,  administrators,  and  assigns,  should,  during  the  said 
^  term  *of  thirty  years,  <<  peaceably  hold,  use,  and  enjoy  the  same 
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box  tnd  premises,  and  Uke  the  rents  and  profits  thereof,  for  his  and 
their  own  benefit  in  manner  aforesaid,  without  any  interruption"  from 
Lamley ;  and  for  further  assurance*  (covenants  by  Lord  Ward  not  to 
sell,  or  put  up  to  sale  <«  the  said  box  and  premises,  hereby  demised,  or 
tny  interest  therein,  or  any  ticket  for  admission  thereto  by  public  auc- 
tion, or  dispose  of  the  same  otherwise  than  by  private  contract ;"  and 
not  to  make  any  alteration  in  or  about  the  said  box  so  as  to  interfere 
with  or  impair  the  general  uniformity  of  the  boxes ;  and  not  do  or  suffer 
any  act  which  may  be  to  the  nuisance  or  injury  of  the  theatre,  or  any 
aadience  therein,  or  may  hinder  or  obstruct  the  due  performance  or 
exhibition  of  any  opera  or  entertainment,  or  the  enjoyment  thereof  by 
the  rest  of  the  audience^  bat  to  «<  use  the  said  box  for  the  purpose  only 
of  viewing  and  hearing  therefrom  operas  and  other  entertainments  (not 
being  balls  uid  masquerades),  and  at  no  other  time  than  during  the 
performance  or  exhibition  of  some  opera  or  entertainment  (not  being  a 
ball  or  masquerade);"  and  that  all  persons  using  the  said  box  shall  and 
will  in  all  respects  conform  to  the  regulations  for  the  time  being  of  the 
8ud  theatre ;  and  not  at  any  time  during  the  said  term,  without  the 
license  of  Lamley  in  writing,  «<to  grant  away,  assign,  underlet,  or 
dispose  of  the  said  box  and  premises  hereby  demised  for  any  term  or 
namber  of  years  whatsoever,  or  for  any  longer  period  than  one  year  or 
season,  nor  grant  any  seat  or  seats,  rights  or  privileges  of  admission 
whatsoever  in  or  to  the  said  box  to  any  person  or  persons  whomsoever 
for  any  longer  period  than  one  year  or  season ;"  and  to  permit  Lumley, 
'^his  executors,  administrators,  or  assigns,  and  all  persons  *whom  ^^^^  ^ 
he  or  they  shall  authorise,  to  enter  into  and  upon  the  said  box  ^ 
and  premises  hereby  demised,  excepting  only  during  the  time  of  per- 
formance of  any  such  opera  or  other  entertainment  as  aforesaid,  for 
the  purpose  of  painting,  repairing,  refitting,  ornamenting,  or  cleansing 
the  exterior  part  thereof."  Proviso  that,  on  breach  of  any  covenant 
by  Lord  Ward,  it  should  be  lawful  for  Lumley  to  «<  enter  into  and  upon 
the  aaid  box  and  premises  hereby  demised,  or  any  part  thereof,  in  the 
name  of  the  whole,  and  repossess  the  same  as  in  his  or  their  first  or 
former  estate :  and  upon  such  entry  the  term  hereby  granted  shall  cease 
and  determine." 

A  copy  of  this  indenture  was  attached  to  the  affidavits  on  which  the 
rale  was  obtained,  as  well  as  a  second  indenture,  by  which  a  reversionary 
term  in  the  box  was  granted  in  trust  for  Lord  Ward,  on  which  nothing 
tamed. 

The  affidavit,  after  referring  to  the  indenture,  stated  that  Lord  Ward 
"entered  into  the  possession  of  the  said  box  and  premises,  and  fitted 
vp  and  furnished  the  said  box,  and  has  ever  since  continued  and  still  is 
in  possession  of  the  said  box  and  premises,  fittings,  and  furniture,  with 
all  the  rights,  privileges,  and  appurtenances  thereto  belonging." 

The  affidavits  in  answer  stated  that  Lumley  was  tenant  of  the  Opera 
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House  under  a  lease  made  in  1845,  and  that  tlie  ejeetme&t  wu  brought 
on  the  ground  of  forfeiture  of  this  lease  by  him.  It  staled  that  tbere 
are  many  private  boxes  in  the  Opera  House,  occupied  in  tbe  sime 
manner  as  Lord  Ward's.  The  private  boxholders  have  no  ttettis  of 
entering  except  through  the  outer  doors,  ef  whioh  the  defendant  tbi 
lessee  had  the  sole  control;  and  they  are  not  in  fact  admitted  except 
«A121  <l^fi°S  ^performances.  The  Opera  House  was  clesed  in  1852; 
^  and  there  had  not  been  any  performance  there  etnoe  Augiist, 
1852.  Twenty  boxholders^  whose  rig^  were  similaf  to  those  of  Lord 
Ward,  had  taken  out  summonses  for  leave  to  defend  the  Mtion,  wbiek» 
if  permitted,  would  render  the  expense  of  the  action  enormous. 

Wilhi  BOW  showed  cause. — ^The  appUcatiom  is  under  The  Ooamos 
Law  Procedure  Act,  1852,  15  k  16  Yict.  o.  76,  s.  172,  whidi  enabks 
any  person  not  named  in  the  writ  of  ejeetment  by  leave  of  the  Court 
to  appear  and  defend,  <«  on  filing  an  affidavit  showing  that  he  is  in  pos- 
session of  the  land  either  by  himself  or  his  tenant."  Lord  Ward  is 
clearly  not  in  possession  by  his  tenant ;  the  question  is  irhether  it  is 
shown  that  he  is  in  personal  possession  of  the  box.  No  point  is  mida 
as  to  the  form  of  the  rule  which  is  to  permit  him  to  defend  for  tke 
whole  Opera  House ;  if  he  is  entitled  to  defend  at  all,  it  can  be  easilj 
arranged  how  his  appearance  is  to  be  restricted.  But  Lord  Ward  bss 
no  possession  at  all.  The  instrument  of  which  a  copy  ia  given  is  not 
an  instrument  of  demise  conveying  the  exclusive  possession  of  the  box, 
in  the  same  manner  that  a  set  of  chambers  are  demised.  It  is  a  grant 
of  an  easement,  giving  a  right  to  obtain  tickets,  and  on  doing  so  to  be 
present,  but  only  during  particular  performances.  No  such  perfens- 
ances  are  now  going  on ;  and,  if  Lord  Ward  were  to  enter  the  box,  be 
would  be  there  wrongfully.  How  then  can  he  be  said  to  bo  in  possess- 
sion  ?  It  is  something  like  the  right  conferred  by  the  ticket  in  Wood 
V.  Leadbitter,  13  M.  &  W.  SSS.f  [Oromptoit,  J. — ^Thero  are  words 
*fi1  ^1  *^^  demise  in  this  instrument ;  and  it  is  sworn  that  Lord  Ward 
-^  is  in  possession  under  it.  You  say  the  other  parts  of  the  instru- 
ment show  it  is  not  a  demise,  and  that  Lord  Ward  cannot,  in  point  of 
law,  be  in  possession  under  it.  But  it  is  not  desirable  on  motion  to 
decide  a  question  of  title ;  that  is  a  matter  on  which  the  parties  have  a 
right  to  go  into  error  if  they  please.]  The  words  of  demise  may  be 
satisfied  by  giving  effect  to  the  instrument  as  a  devise  of  short  t^as, 
toties  quoties,  whilst  the  performance  is  going  on.  [Lord  Cah^bsUs 
C.  J. — When  the  subtle  question,  whether  such  a  demise  may  be,  comes 
regularly  before  us,  we  shall  decide  it ;  but  on  this  motion  I  think  ve 
have  only  to  decide  whether  a  suffiment  primft  facie  case  of  legal  pos- 
session appears.] 

Sir  Fitzroy  Ketlyj  in  support  of  the  rule,  was  stopped  by  the  Ooart 
Lord  Campbell,  C.  J.— On  this  affidavit  a  sufficient  primft  facie  oase 
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of  legid  pesseflBibii  in  Loi^  Ward  is  tniide  oat,  to  make  it  proper  that  ha 
fiheuld  be  alloired  to  appear,  and  defend  the  ejectment. 

We  deoide  nothing  on  the  rights  of  the  parties,  or  the  construction 
of  the  iDstrament.  It  mayle  that  under  this  instrument  no  legal  right 
of  possession  in  the  box  passes.  All  that  is  now  decided  is  that  it  is  fit 
tbst  Lord  Ward  should  be  permitted  to  defend  the  action. 

We  feel  that  is  highly  desirable  that  some  arrangement  should  be 
nsde  by  which  the  d^erent  defenoes  should  be  consolidated. 

Willes. — The  Ooufct  has  still  its  old  equitable  jurisdiction  over  eject- 
ment,  and  can  prevent  its  process  being  ^vexatiously  abused.  r^p^A 
Bat  an  attempt  will  be  made  to  come  to  an  agreement  with  the  '- 
different  parties :  and,  if  it  fitils,  an  application  will  in  the  first  instance 
be  made  at  Chambers. 

Lnrd  Gaupbbll,  C.  J.«-^That  will  be  the  proper  course. 

IVr  GimiAM.(a)  Rule  absolute. 

Bramwdl,  on  a  subsequent  day  (January  27 th),  moved  for  leave  for 
William  Samuel  Price  Hughes  to  appear  and  defend. — The  applicant  ia 
the  plaintiff  in  Hughes  v,  Lumley,  ante,  p.  274 :  and,  though  he  haa 
not  been  put  yet  into  actual  possession,  he  has  been  in  legal  possession 
ever  etDce  he  recovered.  At  Chambers,  Coleridge,  J.,  dismissed  a  sum- 
mons to  this  effect,  on  the  ground  that  the  statute  contemplated  some- 
tbing  beyond  mere  legal  possession. 

Lord  Gahpbb&l,  C.  J. — ^The  Court  think  my  brother  Coleridge  was 
rigbt.    There  will  be  no  rule. 

GousmeB,  J.,  WieHTMAK,  J.,  and  Obokptof,  J.,  concurred. 

Bramwell  took  nothing  by  his  motion. 

(a)  Lord  C«npb«U,  C.  J.,  Coleridgei  WigbtmAn,  and  Cromplooy  Js» 
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AfWr  ft  bill  hftft  in  fact  been  dishonoured,  a  notice  of  diihonoor  given  bj  a  partj  to  the  bill,  in 
tama  saeqaivoeaUy  afltarting  the  diAonmu,  U  ralid;  although  the  partj  giving  the  notice 
W  DO  certain  knowledge  of  the  fact  of  diehonoor. 

AcnoH  on  a  bill  of  exchange,  for  2461.  6i.,  dated  16th  January, 
1854,  payable,  to  the  order  of  the  drawer,  three  montha  after  date ; 
endorsed  by  the  drawer  to  defendant,  and  by  defendant  to  plaintiff; 
dolj  presented,  and  dishonoured,  of  which  defendant  liad  notice. 

Plea  (amongst  others)  that  the  defendant  had  not  notice  of  the  pre- 
sentment and  dishonour.    Issue  thereon. 

On  the  trial,  before  Piatt,  B.,  at  the  York  Summer  Assises,  it  appeared 
that  the  bill  was  drawn  at  Bradford,  and  was  there  endorsed  to  plaintiff. 
It  was  payable  in  London.  The  bill  had  been  endorsed  by  the  plaintiff 
to  the  Toricshtre  Banking  Oompany,  and  was  in  their  hands  at  the  time 
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it  attained  matarity.  Before  that  time  the  drawer  and  acceptor  liad 
both  stopped  payment.  The  manager  of  the  Yorkshire  Banking  Com- 
pany  informed  the  plaintiff  that  there  conld  be  no  doubt  that  the  bill, 
which  had  been  sent  to  London  for  coUectioni  would  be  retnrned,  ud 
that  therefore  he  should  be  prepared  to  meet  it.  After  this,  on  the 
20i;h  of  April,  the  day  after  that  on  which  the  bill  was  due  in  London, 
the  plaintiff  and  defendant  had  a  business  meeting  at  Bradford,  amongst 
other  things,  about  the  bill.  The  different  witnesses  gave  different 
accounts  of  the  language  used  at  this  meeting :  one  of  the  witnesses 
said  that  the  plaintiff  said  to  the  defendant,  <«  the  bill  has  been  dis- 
honoured, and  will  be  back  to-morrow,  and  I  shall  want  the  money  from 

*P1R1  ^^^  *^  ^^^  ^^*"  '^^^  plaintiff  himself,  who  was  called  as  a  wit- 
-^  ness,  stated  the  language  used  as  being  such  as  rather  indionted 
a  confident  expectation  that  the  bill  would  be  dishonoured,  than  an  a88e^ 
tion  of  the  fact  itself.  In  fact  the  bill  had  been  dishonoured,  but  the 
.  plaintiff  at  this  time  did  not  know  it.  The  learned  Judge  reserTod  lenre 
to  move  to  enter  a  verdict  on  this  plea  for  the  defendant,  if  there  was  no 
evidence  of  notice  of  dishonour,  and,  subject  to  that  leave,  left  the  case 
to  the  jury,  who  found  for  the  plaintiff. 

Knowle$j  in  the  ensuing  term,  obtained  a  rule  Nisi  pursuant  to  the 
leave  reserved.  He  also  obtained  a  rule  for  a  new  trial  on  the  groond 
of  misdirection,  on  account  of  some  expressions  used  in  BummiDg  np. 
which,  as  he  construed  them,  would  have  led  the  jury  to  believe  thai, 
if  from  the  statements  of  the  plaintiff  the  defendant  would  understand 
that  the  bill  was  dishonoured,  that  was  a  sufficient  notice  of  dishonour. 
On  reading  the  notes,  and  comparing  the  different  accounts  of  ooansel 
the  Court  were  of  opinion  that  the  direction  of  the  learned  Judge  was 
not  such  as  would  lead  the  jury  to  believe  that  whatever  made  the  defend- 
ant aware  of  the  dishonour  was  a  sufficient  notice,  but  that,  in  comparing 
the  different  accounts  of  the  language  used,  the  Judge  had  told  them 
to  adopt  that  which  they  supposed  the  defendant  at  the  time  must  have 
understood  the  plaintiff  to  use.  The  argument  on  this  point  is  there 
fore  omitted. 

J?.  JErUl  and  Cowling  now  showed  cause. — The  verdict  is  to  be  entered 
for  the  defendant  if  there  was  no  evidence  to  go  to  the  jury.  As  one 
witness  repeats  the  language  used  by  the  plaintiff  in  terms  that  are  a 
formally  accurate  notice  of  dishonour,  there  was  at  all  events  evidence 
^f^-ij-y  that  *he  gave  a  formal  notice  of  dishonour.  The  remainlsg 
^  question  therefore,  and  the  only  one  on  this  point,  is,  whether 
that  notice  is  void  because,  although  the  bill  had  already  de  facto  been 
dishonoured,  and  although  the  plaintiff  had  every  reason  to  believe,  and 
did  believe,  that  it  had  been  dishonoured,  he  did  not  actually  know  the 
iiact.  As  to  that,  there  is  no  authority  on  the  point,  which  is  new.  It 
was  at  one  time  thought  that  notice  of  dishonour  could  not  be  given  by 
any  onie  but  the  holder  of  a  bill*    It  is  now  settled  that  any  party  to 
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the  bill  may  give  it ;  Ghspman  v.  Keaoe,  8  A.  &  E.  193  (E.  G.  L.  R. 
to).  30),  Harrison  v.  Baacoe,  15  M.  &  W.  281  :t  but  a  party  to  tbe  bill 
who  18  not  holder  can  rarely  have  personal  knowledge  of  the  dishonour. 
Harrison  v.  Bnscoe  in  effect  decides  that,  if  such  a  notice  is  given  as 
aothorixes  the  party  to  act  upon  it  by  withdrawing  his  funds,  and  it  is 
given  by  a  party  entitled  to  give  it,  any  error  in  form  is  immaterial ; 
for  there  it  was  decided  that  a  notice  given  by  one  endorsee,  which  by 
mistake  was  given  in  the  name  of  another,  was  good. 

Knawle$  and  J.  Addiian,  in  support  of  the  rule. — No  doubt  the  plain- 
tiff and  every  one  who  knew  that  the  acceptor  had  stopped  payment,  and 
tliat  the  bill  was  in  the  hands  of  a  banker  for  collection,  would  believe 
that  the  bill  had  been  presented  and  dishonoured ;  but  no  expectation, 
however  well  founded,  of  the  dishonour  of  a  bill  can  amount  to  notice. 
[Lord  Campbell,  C.  J. — ^In  fact  the  bill  had  been  dishonoured.  One 
witness  swears  that  the  plaintiff  said  **  The  bill  has  been  dishonoured,  and 
will  be  back  to*morrow,  and  I  shall  want  the  money  "^from  you  to  r^f^^a 
pay  it"  That  is  evidence  of  a  notice  of  dishonour,  unless  you  are  '- 
entitled  to  impeach  it  by  showing  that  the  plaintiff  had  not  actual  know- 
ledge of  the  dishonour.  Is  there  any  case  in  which  an  inquiry  has  been 
made  into  the  means  of  knowledge  of  the  par^  who  gives  the  notice  ?  I 
think  it  has  never  been  done.]  The  question  is  believed  to  be  new.  But 
on  principle  it  would  seem  that  notice  of  a  fact  can  be  given  only  by  a 
person  who  knows  it.  It  would  be  most  inconvenient  if  any  one  might, 
on  speculation,  give  notice  of  a  fact  supposed  to  have  happened  at  a 
distance.  [Wighthan,  J. — If  the  notice  is  bonft  fide,  and  is  justified  by 
the  fact,  I  do  not  see  what  prejudice  can  follow.] 

Lord  Gampbbll,  G.  J. — I  am  of  opinion  that  the  present  rule  must 
be  discharged.  It  is  quite  clear  that  the  mere  statement  of  an  expecta- 
tion that  a  bill  will  be  dishonoured  is  not  sufficient  as  a  notice  of  dis- 
honour. There  must  be  an  assertion  that  it  has  been  dishonoured,  as  an 
accomplished  fact.  But  in  the  present  case  there  is  evidence  that  the 
plaint^  verbally  gave  the  defendant  a  notification  in  words  which,  if 
reduced  to  writing,  would  have  been  a  perfectly  formal  notice  of  dis- 
honour. The  plaintiff  himself,  as  a  witness,  gives  different  versions 
of  what  he  said ;  but  it  was  for  the  jury  to  say  which  account  is  accu- 
rate. The  leave  reserved  was  only  for  entering  a  verdict  if  there  was  no 
eridence. 

Bat  then  a  point  is  raised  which  is  quite  new,  and  which,  it  seems  to 
me,  would,  if  adopted,  lead  to  inconvenient  results.  It  is  said  the  notice 
of  dishonour  was  invalid  because  the  plaintiff  did  not  know  that  the  bill 
had  been  dishonoured.  But,  if  a  bill  is  dishonoured  '*'in  fact,  and  a  r^/«ig 
P^rty  to  the  bill  unequivocally  asserts  that  fact  in  a  notice  of  dis-  ^ 
honour,  I  think  you  cannot  inquire  into  the  state  of  the  party's  mind,  or 
his  means  of  knowledge.  No  authority  shows  that  this  can  be  done. 
Neither  is  there  any  prejudice  to  the  party  to  whom  the  notice  is  given ; 
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for  the  fact  is  trtte,  ^nfd  he  may  act  upon  the  notice,  and  nithdnw  hii 
funds,  equally,  whatever  the  meatis  of  knoirledge  werte. 

Then  as  to  the  misdhf^ction.  The  language  of  the  I^atni^  Judge  mist 
l>e  understood  with  reference  to  the  evidence  '6h  Whidi  lid  was  eomment* 
ing.  He  lays  down  n6  btich  law  as  that  anything  ^dtild  be  ^  nottee  if 
understood  as  such ;  but,  therd  bemg  evidenbe  of  langi&ge  that  would  be 
a  notice,  and  also  of  language  that  would  not,  he  told  thd  Jury  that  if  the 
first-mentioned  language  was  so  spoken  as  to  bd  uhderstoOd  hfHbt  defend- 
ant it  was  a  notice. 

CoLSRroaB,  J.,  and  Wiqhtmaw,  J;,  concurml.(«i) 

Rulo  duiclnrged. 

(a)  No  Arttrtlh  Jttflg^  iffiM  prMfMit 
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Action  againit  sn  emigration  ofBoer  ander  The  PasMngen*  Aet,  1852  (15  ft  16  Vict  &  *^)) 
for  refusing  Ui  eertifieaie  to  a  passenger  ibip  of  plaftatiff,  on  the  gi^nd  that  tte  fend  «»  « 
deeptj  laden  as,  In  his  Jodgm^nl,  to  endanger  the  nttty  of  the  ship  and  paweagei^  tkcn  b«: 
1>eiDg  anj  of  the  articles  ennmerated  in  sect.  20  on  (ward.  Plea :  Not  gniltj,  hj  staiats.  L<sm 
thereon ;  and  demnrrer. 

On  the  toial,  It  appeared  th%t  tfa«  teesel  had  been  iarreyed  Md  tepoHsd  's4iwMll9;  ihitift» 
wards  she  was  loaded  with  a  eargo,  not  ol^ectionable  in  its  nature;  bnt  defendanti  ia  th«  bost 
Ude  belief  that  the  ressel  was  so  deeply  laden  as  to  endanger  the  ship  and  ptsseagen,  rdexi 
his  certMaifie  unless  ishe  Was  lightened ;  and  Ifeoatilhe  wav  aoeordingljiigMittMl  ittder  ff«M» 
to  the  plaintiff's  damage.  The  Judge  directwd  atwAot  for  defimdaB^'Sii^Sa^  to  leave  to  esttf 
a  Terdict  for  plaintiff. 

Held  that,  under  seet  26,  the  def^indant  Was  entitled  to  iHthhord  his  'eit^dHU,  lc;ib  He  efw- 
€Am9  of  ia  hon&  fide  diseretioa,  he  thought  the  quanttt j  of  tte  irholo  aHMtss  en  hetH  sb^m^ 
gered  the  ship  or  passengers,  though  none  of  the  artioles  were  of  the  same  aatoe  as  th«* 
enomerated  in  sect  26.  That  he  acted  in  the  eieontion  of  the  Act,  and  waa^awqantlj  a* 
titled,  under  seet.  81,  to  the  Terdlet,  and  to  judgmkit  ohtiM  dettoiMr. 

Count  :  containing  averments  by  way  of  recital :  thai  ftefendtot  w 
emigration  officer  at  Liyerpool,  appointed  tinder  the  Passengm  Act, 
1852 :  that  plaintiff  was  owner  of  a  ship  of  the  port  of  Liverpool,  fitted 
and  intended  for  the  carriage  of  passengers  as  a  p^&ssisnge^  ship.  "An4 
whereas  the  plaintiff  loaded  the  said  ship  in  part  with  caVgo,  at  the  said 
port  of  Liverpool,  and  whereas  the  cargo,  with  which  the  said  ship  wis 
so  in  part  loaded,  was  merchandise,  not  consisting  in  toy  part  of  horses, 
cattle,  gunpowder,  vitriol,  lucifer  matches,  guano,  green  hides,  or  snj 
article  whatever,  whether  as  cargo  or  ballast,  whfiih,  'by  ireaison  of  its 
nature  or  the  quantity  or  the  quality  thereof.  Was  likely  to  endanger  the 
health  or  lives  of  passengers  by  the  said  ship,  or  the  s&fety  of  the  ssid 
ship,  and  was  merchandise,  consisting  of  several  attlctes,  "t^pectivelft 
which  the  defendant  did  not  at  any  time  deem  or  beliete  to  be  by  ressoa 
of  the  nature  or  the  quality  or  the  quantity  of  such  aftitdes  'respectively^ 
*a2n  ®'  ^^^  ^^  them,  likely  to  efadanger  the  ♦health  or  lites  of  the  pas- 
-^  senget^  by  the  said  ship,  or  the  safety  of  tike  «*id  ihit^:*'  Atct* 


aenta^  duii  the  plainliff  waa  piocec4U»g  ta  opmplete  the  loading  of  the 
Mid  sbip,  end  intended  to  deapatcb  the  eeid  ^hip  together  with  its  cargo 
ifid  pttaei^ie  to  Melboanke  in  Australia :  *^  and  whereas,  at  the  time 
oftheaisoondiict  of  the  defendant  her^ixiafter  mentioned,  the  plaintiff 
kid  een^lied  with  aU  the  |!e<|iurepente  of  the  aaid  Act  so  far  as  it  was 
possible  to  comply  with  the'  same  at  the  time  of  such  misconduct,  and 
via  leady  and  willing  and  waa  proceeding  to  comply  with  the  require- 
ments of  the  said  Act  so  as  to  entitle  the  nuAter  of  the  said  ship  to  such 
certificate  as  aforesaid."    Avenneats:  that  the  port  of  Liverpool  was 
tho  port  from  which  t^e  veeael  must  have  cleared  for  her  said  intended 
Tojsp ;  and  thati  ^^  after  the  plaintiff  had  so  in  part  loaded  the  said 
6%  and  waa  so  proceeding  to  complete  the  loading  of  the  said  ship,  the 
difeadaat  misbehaved  himeelf  wd  misconducted  himself  in  his  said  office, 
ud  sboaed  hia  said  dice  wd  conducted  himself  in  his  said  office  without 
im  aad  reasonable  care,  skill,  and  diligenccy  in  this ;  that  the  defend- 
ant then  under  colour  of  hia  said  office  required  the  plaintiff  to  discharge 
sad  remove  fr^mi  and  Qut  of  the  aaid  ship,  and  not  to  carry  in  the  said 
iif  on  the  said  intended  voyage,  a  certain  proportion,  that  is  to  say 
(»6-thurd,  of  the  aggregate  of  the  said  several  articles  of  merchandise, 
oo&fltitQting  the  said  cargo  with  which  the  said  ship  was  so  in  part  loaded 
tt  aforesaid ;  aad  the  defendant  then  gave  notice  to  the  plaintiff  and 
tkre&tened  the  plaintiff,  under  colour  of  his  said  office,  that,  unlesa  the 
pbintiff  oansed  each  proportion  of  the  said  merchandise  to  be  discharged 
and  removed  as  aforesaid,  from  and  out  of  the  said  ship,  so  that  the  same 
ihoold  *not  be  carried  on  the  said  intended  voyage,  the  defendant  r«^oa 
vonld  refuse  to  certify  under  his  hand,  or  at  all,  at  any  time, 
Ast  the  requirements  of  the  said  Act,  or  any  of  them,  had  been  complied 
vith;  and  although  the  plaintiff  then  required  the  defendant  to  specify 
ttd  state  to  the  plaintiff  which  of  the  said  articles  constituting  the  sai4 
liiop^rtion  of  the  said  merchai^dise  consisted  of,  or  was  deemed  by  him 
Uk  consist  ol^  horsee,  cattle,  gunpowder,  vitriol,  lucifer  matches,  guano, 
ofgreeu  hides ;  or  which  of  them  was,  or  waa  deemed  by  him  to  be,  an 
vtiele,  whether  iks  cargo  or  ballast,  likelyi  by  reason  of  its  nature  or 
fuatity,  or  q^lity,  to  endanger  the  health  or  lives  of  the  pftssengers  by 
^  said  ship,  or  the  safety  of  the  said  ship,  the  4^fendi^nt  then,  and  at 
all  times,  refused  to  make  any  such  specification  or  statement  to  the 
plaintiff,  end  did  not  at  any  time  pretend  that  any  one  of  the  said  articles 
vas  an  article  ooi^aistiQg  of,  or  which  he  c^eemed  to  consist  of,  horseS| 
^ttle,  gunpowder,  vitriol,  lucifer  matches,  guano,  or  green  hides,  or  an 
trtiele  which  was,  or  which  he  deemed,  an  article  likely,  by  reason  of  ita 
^sre,  quality,  or  quantity,  to  endanger  the  health  or  lives  of  the  p^ 
^^n  by  the  said  ship,  or  the  safety  of  the  said  ship :  by  reason  an4 
Ui  coasequence  whereof,  and  to  the  ond  that  the  master  of  the  said  ship 
lught  ebtaiii,  and  in  order  to  enable  him  to  obtain,  and  in  order  to  induce 
die  defendant  to  grant»  ai^ch  certificate,  the  plaintiff  waa  the^  forced  an4 
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obliged  to  discharge  and  remove,  and  did  then  necesaarily  discharge  and ' 
remove,  from  the  same  ship,  so  that  the  same  should  not  be,  and  hj  rea- 
son and  in  consequence  whereof  the  same  was  not,  carried  in  the  said 
ship  on  her  said  intended  voyage,  or  on  any  voyage,  the  said  proportion 
*a9Vi  ^^  ^^^  ^^^^  merchandise  which  the  defendant  so  '''required  to  be 
-'  discharged."    Averments  of  special  damage. 

Plea :  Not  Guilty,  by  statute  (referring  on  the  margin  to  stat.  15  k 
16  Vict.  c.  44,  s.  81).     Issue  thereon. 

Demurrer  to  the  declaration.    Joinder. 

On  the  trial  of  the  issue  of  fact,  before  Crowder,  J.,  at  the  Liverpod 
Summer  Assizes,  it  was  admitted  that  the  defendant  was  the  emigrmdon 
officer  at  Liverpool.  The  plaintiff  purchased  the  ship  Miltiades  in  185S. 
She  arrived  at  Liverpool  in  the  autumn  of  that  year:  and  the  plaintiff 
resolved  to  send  her  to  Australia  with  so  many  emigrants  on  board  as 
to  make  her  a  passenger  ship  within  the  meaning  of  The  Passengers 
Act,  1852,  but  also  carrying  cargo.  He  gave  notice  to  the  defendant 
that  he  required  her  to  be  surveyed  under  sect.  16  of  that  Act ;  and 
she  was  accordingly  surveyed  in  the  month  of  October,  1853,  she  being 
then  in  the  graving  dock  undergoing  repairs.  She  was  reported  sea- 
worthy by  the  surveyors.  She  was  then  removed  into  the  Prince's 
Dock,  and,  at  the  plaintiff's  request,  was,  in  November,  measured  so 
as  to  ascertain  what  number  of  passengers  she  might  carry  under  the 
provisions  of  the  Act.  She  was  reported  to  be  able  to  carry  IM 
statute  adults ;  84  of  whom  were  to  be  lodged  between  decks,  and  20 
in  a  passenger-house,  erected  on  the  deck.  The  plaintiff  then  pro- 
ceeded to  put  cargo  on  board.  In  the  beginning  of  December,  a  few 
days  before  the  vessel  was  intended  to  sail,  and  before  her  whole  cargo 
was  loaded,  the  defendant  informed  the  plaintiff  that  it  would,  in  de- 
fendant's judgment,  be  dangerous  if  the  vessel  proceeded  to  sea  at  that 
season,  drawing  so  much  water  as  she  already  did,  and  that  be  oiast 
refuse  his  certificate  unless  the  vessel  was  lightened,  so  that  when  she 
*(\*2dr\  ^'^^^^^  ^^®  ^should  be  less  deep  in  the  water.  The  plaintiff 
-'  remonstrated,  and  stated  that  the  underwriters  on  goods  did 
not  object  to  the  depth  to  which  the  vessel  was  laden.  The  defendant, 
who  was  a  naval  officer,  explained  that  a  vessel  might  be  safe  enough 
for  goods  which  were  stored  under  hatches,  and  therefore  uninjured, 
though  the  sea  broke  over  the  vessel,  and  yet  very  dangerous  for  pas- 
sengers, especially  if  housed  on  deck ;  and  mentioned,  as  illustrating 
his  meaning,  that  the  E.  Z.,  an  American  vessel,  which  had  left  Lirer« 
pool  carrying  fourteen  passengers  housed  on  deck,  had  been  obliged  to 
lie  to,  and  that  a  sea  had  swept  over  her  carrying  away  the  house  and 
thirteen  of  the  passengers ;  and  he  added,  that  the  E.  Z.  was  not  so 
deeply  laden  as  the  Miltiades  now  was,  and  that  she  was  a  new  ship 
sailing  in  the  autumn,  whilst  the  Miltiades  was  a  very  old  ship  and 
going  to  sail  in  December.     The  plaintiff  asked  if  there  was  no  appeal. 
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The  defendant  said  he  feared  sect*  26  made  it  his  duty  to  decide  on  his 
own  jadgment ;  but  he  woald  request  the  three  assistant  emigration 
offieerSy  all  naval  officers  and  experienced  seamen,  to  examine  the  vessel 
in  company  with  the  plaintiff,  and  would  defer  to  their  judgment.  This 
was  done;  and  they  unanimously  reported  that  she  was  dangerously 
deep.  The  plaintiff  then  gave  the  defendant  notice  in  writing  that  <<  I 
deny  in  toto  your  right  to  interfere  with  the  ship's  draft  of  water,  or 
vith  the  stowage  of  her  cargo,  unless  you  have  ground  to  believe  that 
she  had  articles  on  board  of  a  nature  dangerous  in  themselves,  of  a 
ehiraeter  in  fact  analogous  to  those  named  in  the  26th  clause  of  The 
Piesengers  Act,  1852 ;"  and  that  he  would  lighten  the  vessel  under 
protest ;  which  he  accordingly  did.  It  was  admitted  by  the  defendant 
that  the  "^cargo  consisted  of  wholesome  articles,  and  that  the  r^z^ne 
defendant's  objection  was  not  to  any  particular  article,  but  to  '- 
the  draft  of  water  occasioned  by  the  whole.  Notice  of  action  was 
gifen  in  due  time.  It  was  admitted  by  the  plaintiff  that  the  defendant 
Mted  in  the  bonft  fide  belief  that  his  duty  required  him  to  refuse  the 
certifieate,  if  the  cargo  sunk  the  vessel  so  deep  in  the  water  as,  in  his 
jadgment,  to  endanger  the  passengers. 

The  plaintiff's  counsel  contended  that,  at  all  events,  the  plaintiff 
ihould  have  the  verdict,  as  the  allegations  on  the  record  were  proved. 

The  learned  Judge  directed  a  verdict  for  the  defendant,  with  leave 
to  move  to  enter  a  verdict  for  the  plaintiff,  the  damages  in  that  case  to 
he  referred. 

OowUnffj  in  the  ensuing  term,  obtained  a  rule  Nisi  accordingly.  The 
Coart  ordered  that  the  argument  on  the  demurrer  should  come  on  at 
the  same  time  with  the  rule. 

Kn9wh$  and  BlaeMum  now  showed  cause. — The  whole  question  turns 
vpon  the  construction  of  The  Passengers  Act,  1852.  No  doubt  the 
Legislature  might  have  made  it  the  absolute  duty  of  the  emigration 
officer  to  grant  a  certificate  whenever  certain  facti  existed ;  and,  if  it 
had  done  so,  the  oflicer,  if  he  refused  his  certificatxf,  must  have  done  so 
St  the  peril  of  a  jury  taking  a  different  view  of  the  facts ;  for  it  would 
be  no  answer  to  an  action  for  breach  of  such  a  duty  to  show  that  he 
bonft  fide  and  reasonably  believed  the  facts  not  to  exist.  Such  was  the 
position  of  the  defendant  in  Barry  v.  Arnaud,  10  A.  k  E.  646  (E.  C. 
L.  R.  vol.  87).  But,  if  the  Legislate  e  have  merely  made  it  the  officer's 
daty  to  inquire,  and  on  inquiry  to  act  according  to  what  he  really  and 
bonft  fide  believes  *to  be  the  fact,  then,  if  the  officer  does  act  r^f^Q^ 
bonft  fide,  there  is  no  breach  of  duty  on' his  part,  even  if  he  be  *- 
mistaken,  in  either  the  facts  which  he  supposes  to  exist,  or  the  law  which 
he  considers  applicable  to  these  facts.  In  such  a  case  no  action  lies,  at 
least  unless  there  be  an  allegation  and  proof  of  malice  and  want  of 
probable  cause.  In  the  present  case  it  will  be  found,  on  looking  at  the 
Act,  that  the  defendant  is  intrusted  with  a  discretionary  power,  and  there^ 
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fore  is  not  Uable  Boppodng  him  to  be  wrong ;  Mid  tkai  be  vae  riglit 
both  in  fact  and  law. 

The  Passengers  Act,  1852  (15  &  16  Viet*  e.  44)^  eontaiiia  waamanm 
prorisions  for  the  protection  of  emigrants :  and  one  of  Ae  principal 
safeguards  provided  is  by  sect.  10,  by  which  no  passenger  ship  is  to 
clear  oat  «<  nntil  the  master  thereof  shall  have  obtained  from  the  ean- 
gration  officer  at  the  port  of  clearance  a  certiicate  nnder  hia  hand  that 
all  the  requirements  of  this  Act,  so  far  as  the  same  can  be  oomplicd 
with  before  the  departure  of  such  ship,  have  been,  daly  complied  witk." 
Sect.  9  requires  the  master  to  afford  the  officer  erery  facility  for  inspeet- 
ing  the  ship,  and  ascertaining  whether  the  proTiaiona  of  ^e  Act  have 
been  complied  with.  So  that,  taking  the  two  aections  together,  it  is 
clear  that  the  Act  makes  it  hia  daty  to  ascertain  whttbar  thqr  have 
been  complied  with.  Bat  many  of  these  provisions  are  of  anch  n  nature 
that  it  must  be  matter  of  opinion  whether  they  have  been  eomplied 
with  or  not ;  and,  when  that  is  the  case,  the  Legislature  provides  whose 
opinion  shall  be  decisive.  Thus  sect.  16  provides  that  <*ne  pesseager 
ship  shall  dear  out  or  proceed  to  sea  unless  she  shaU  have  been  svrveved, 
under  the  direction  of  the  emigration  officer  at  the  pert  ef  clearaaee, 
but  at  the  expense  of  the  owner  or  charterer  thereof,  by  two  or  mere 
*fi271  ^°^P^^^^  surveyors,  to  be  appointed  by  the  said  celenial  Hnd 
-'  and  emigration  commissioners  for  each  port  at  which  there  nay 
be  an  emigration  officer,  and  for  othw  ports  by  the  commissionen  of 
customs,  nor  unless  it  shall  be  reported  by  such  surveyors,  that  sick 
passenger  ship  is  in  their  opbion  seaworthy,  and  fit  in  all  respects  for 
her  intended  voyage :  provided  always,  that  in  caae  any  passenger  sbip 
shall  be  reported  by  any  such  surveyors  not  to  be  seaworthy,  nor  fit  ia 
all  respects  for  her  said  intended  voyage,  the  owner  or  charterer,  if  lie 
shall  think  fit,  may  require,  by  writing  under  his  hand,  the  emigration 
officer,  or  in  his  absence  the  chief  officer  of  customs,  to  appoint  tkree 
other  competent  surveyors,  of  whom  two  at  least  ahall  be  shipwrights, 
to  survey  the  said  ship,  at  the  expense  of  the  said  owner  or  diarttrer; 
and  the  said  officer  shall  therenpon  appoint  such  surveyors,  who  shall 
survey  the  said  ship,  and  if  they  shall,  by  an  unanimous  report  under 
their  hands  (but  not  otherwise),  declare  the  said  ship  to  be  seaworthv, 
and  fit  in  all  respects  for  her  intended  voyage,  the  said  ship  shall  then, 
for  the  purposes  of  this  Act,  be  deemed  seaworthy  for  such  voyage." 
It  is  obvious  that,  when  the  officer  certifies  under  sect.  10,  he  is  not  to 
inquire  whether  the  ship  is  in  fact  seaworthy,  but  whether  the  surveyors 
have,  rightly  or  wrongly,  reported  her  to  be  seaworthy. 

So  sect.  17  requires  that  the  beams  «« shall  be  of  adeqaate  strength, 
in  the  judgment  of  the  emigration  officer  at  the  port  of  clearance,  and 
shall  be  firmly  secured  to  the  ship  to  the  satisfaction  of  such  officer.*' 
The  certificate  is  to  be,  not  of  the  fiact,  but  of  the  judgment  and  6atii»* 
faction  of  the  officer  himself;  and  he  ia  no  more  reapoasible  for  an  error 
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IB  JHC^^Beat  than  the  surveyor,  ivho  should,  aader  sect.  16,  bonfi  fide» 
bat  vrenglj,  report  the  ship  not  to  be  seaworthy.  There  are  similar 
diseretioaary  powers  *given  in  seots.  19^  21,  22|  28,  24,  and  25 :  r^/»oo 
aad  then  cornea  sect.  26,  upon  which  the  present  question  mainly  ^ 
(orns.  It  ia  as  follows*  «  No  passenger  ship  shall  clear  oat  or  proceed 
\o  sta  if  there  shall  be  on  board  as  cargo  any  horses,  cattle,  gunpowder, 
Tttriol,  laeifer  matches,  guano,  green  hides,  or  any  other  article,  whether 
IS  esrgo  or  baliast,  which  by  reason  of  its  nature  or  quantity  shall  be 
deemed  by  the  emigration  officer  at  the  port  of  clearance  likely  to  en- 
dsAger  the  health  or  Uvea  of  the  passengers,  or  the  safety  of  the 
•hip :  no  part  of  the  cargo,  or  of  tha  provisions^  water,  or  atores,  whe- 
ther for  the  nee  at  the  paasengera  or  of  the  crew,  shall  be  carried  on 
the  upper  deok,  or  on  the  passenger  decka,  unless  in  the  opinion  of 
neh  emigralioii  officer  it  shaU  be  so  placed  aa  not  to  impede  light  or 
Teatilation,  nor  interfere  with  the  comfort  of  the  passengers ;  nor  unless 
the  aane  be  slowed  and  secured  to  the  satisfaction  of  such  emigration 
(Acer :  and  the  space  occupied  thereby  on  the  paasenger  decks,  or  ren- 
dered, in  the  opinion  of  such  emigration  officer,  unavailable  for  the 
toeommodatioa  of  the  passengers,  shall  be  deducted  in  calculating  the 
space  by  which,  under  the  provisions  of  this  Act,  the  number  of  pas- 
sengers ia  regulated." 

la  construing  an  Aot,  it  is  leptimate  to  inquire  what  was  the  previa 
008  state  of  the  law,  so  as  to  perceive  what  was  the  mischief  which  the 
Legislature  intended  to  remedy.  The  Passengers  Aot,  1852,  repealed 
The  Psssengers  Act,  1849  (12  &  18  Viet.  e.  83),  which  wss  very  similar 
in  its  nature.  Sect.  19  of  that  Act  enacted :  «« that  no  passenger  ship 
shall  clear  out  or  prooeed  on  her  voyage  if  there  shall  be  on  board  ae 
esrgo  any  gunpowder,  vitriol,  guano,  green  hides,  or  any  other  article 
likely  to  endanger  the  safety  of  the  ship  or  the  health  ^or  lives  r^^^o 
of  the  passengers,  or  if  any  part  of  the  cargo  shall  be  on  deck."  '* 
As  this  enactment  stood,  there  was  at  least  plausible  ground  for  con* 
tending  that  it  waa  confined  to  articlea  dangerous  from  being  of  the 
same  nature  as  those  enumerated ;  but  it  was  found  that  there  was  a 
more  eerioua  danger.  When  a  vessel  lies  to,  if  she  is  lightly  laden,  she 
rides  Of  er  the  waves :  but,  if  she  is  deep  in  the  water,  the  sea  breaks 
over  her,  not  merely  in  spray,  tmt  in  solid  masses.  It  is  not  unusual 
in  protests  to  see  it  stated  that  the  ship  lay  to,  making  bad  weather, 
tnd  ((shipping  green  seas."  When  this  hapjens,  if  the  hatches  are 
tight,  no  great  harm  happens.  But,  if  there  are  passengers  below,  and 
the  hatches  are  made  tight,  the  passengers  will  be  suffocated,  as  actually 
happened  a  few  years  ago  in  an  Irish  steamer.  If  the  passengers  are 
honsed  on  deck,  there  is  great  risk  that,  if  the  green  solid  looking  sen 
sweep  across  the  deck,  it  will  carry  away  the  house  and  passengers,  as 
Wpened  in  the  case  of  the  E.  Z.  mentioned  at  the  trial  It  was  there* 
fore  desirable  that  the  (d^r  should  have  a  discretionary  power  to 
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object  if  the  vessel  was  too  deeply  laden.  It  is  to  be  remembered  that, 
by  the  interpretation  clause  (sect.  3),  the  singular  includes  the  plural  b 
this  Act ;  and,  that  being  so,  the  alteration  in  this  enactment  coiisisti 
in  substituting  for  the  enactment  that  the  ship  shall  not  clear  with  any 
«<  article  likely"  to  endanger  the  ship  or  passengers,  an  enactment  that 
she  shall  not  cUar  with  any  <<  article  or  articles  which,  by  reason  of  iti 
or  their  nature  or  quantity,  shall  be  deemed  by  the  emigration  officer 
likely"  to  endanger  the  ship  or  passengers.  Words  obTionsly  chosen  ts 
meet  this  very  case. 

Then  sect.  81  enacts  that,  if  the  thing  complained  of  was  done  under 

*fi^01  ^^^  ^^^^  '^  ^^^  ^^^  ^^^^  ^^^  ^  Terdiot  *fer  the  defendant"  It 
^  is  not  therefore  material  to  inquire  whether  the  aTermenta  were 
proved  or  not,  if  the  plaintiflf  acted  in  obedience  to  the  Act. 

Cowling  and  21  J(me9^  in  support  of  the  rule. — ^It  conld  not  be  the 
intention  of  the  Legislature  to  impose  any  unnecessary  fetters  on  trade. 
The  Act  gives  the  officer  discretion  in  many  things :  but  the  questioii 
whether  the  ship  is  seaworthy,  and  fit  in  all  respects  for  her  intended 
voyage,  is,  by  sect.  16,  referred  to  the  surveyors;  and  reasonably  so; 
for  the  emigration  officer  is  not  necessarily  a  seaman,  though  in  the 
present  case  he  happens  to  be  one.  Sect.  26  enables  the  office  to 
object,  if  any  individual  article  be  dangerous,  either  from  being  in  itself 
absolutely  dangerous,  or  being  in  such  quantity  as  to  be  dangerous; 
but  not  to  object  that  from  the  weight  of  the  whole  cargo  the  vessel  is 
not  seaworthy.  The  clause  imposing  a  penalty  is  sect.  70,  and  uses 
the  language  <<  nature  or  qvudUy'*  instead  of  <<  nature  or  juon^," 
which  words  seem  to  have  got  into  sect.  26  by  mistake.  [Lord  Camp- 
bell, C.  J. — ^We  cannot  read  equality'  for  < quantity'  inaect.  26.]  At 
all  events  the  whole  averments  were  proved ;  and  the  plaintiff  should 
have  the  verdict. 

Lord  Cahpbbll,  C.  J. — ^At  the  trial  it  was  proved  that  the  defendant 
was  an  officer  acting  under  the  Act.  No  misconduct  or  bad  faith  was 
or  could  be  imputed  to  him :  and  therefore  he  is,  under  sect.  81,  enti- 
tled to  the  verdict,  unless  it  appears  that  he  was  not  justified  by  the 
Act.  That  being  so,  unless  the  Act  deprives  him  of  all  discretion  in 
this  particular,  he  is  not  liable  to  this  action ;  for  an  officer  intrusted 
*6311  ^'^^^  ^  discretionary  *power  is  not  liable  when  he  exercises  it  in 
^  good  faith.  It  seems  to  me  that,  unless  we  strike  out  words,  or, 
as  Mr.  J(me$  proposed,  alter  them,  the  officer  had  a  discretion ;  for,  bj 
sect.  26,  he  is  to  look  to  the  cargo,  and  to  consider  not  only  its  nature, 
but  its  quantity ;  and,  if  he  deems  the  articles  likely  on  account  of  their 
quantity  to  endanger  the  ship  or  passengers,  the  ship  is  not  to  sail. 
That  gives  him  a  discretion  to  refuse  his  certificate  on  account  of  what 
he  thinks  the  dangerous  quantity  of  cargo.  Sect.  16  is,  with  a  different 
view,  as  to  the  seaworthiness  of  the  ship  itself.  As  to  that,  the  officer 
has  no  discretion.    But  sect.  26  casts  on  him  the  duty  of  considering 
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the  quantity  of  the  cargo :  and,  hk  opinion  being  as  it  was,  he  was  jas- 
tified  in  refusing  his  certificate. 

WiGHTMAN,  J. — The  only  qaestion  is  whether,  nnder  sect.  16,  the 
defendant  had  any  discretion ;  for,  if  he  had,  he  acted  under  the  Act, 
tnd  is  entitled  by  sect.  81  to  the  rerdict. 

Mr.  Jimt%  relies  on  the  change  of  language  in  sect.  70,  which  imposes 
s  penalty  on  the  master  for  proceeding  to  sea  with  articles  on  board 
likely  to  endanger  the  ship  «by  reason  of  their  nature  or  quality." 
There  may  be  no  mistake  at  all ;  fpr  the  Legislature  may  have  thought 
fit  to  impose  the  penalty  on  the  master  only  when  he  could  not  fail  to 
know  he  was  doing  wrong,  and  not  when  there  might  be  a  difference  of 
opinion  as  to  the  quantity  of  wholesome  articles.  But,  at  all  events, 
the  word  in  sect.  26  is  qiMntity.  Mr.  Cowling  seemed  almost  to  admit 
that,  if  sect.  26  stood  alone,  there  could  be  no  difficulty  in  construing 
it  18  the  defendant  does ;  but  his  argument  was,  that  sect.  16  controlled 
sect.  26,  and  showed  it  was  not  to  apply  to  anything  in  the  nature 
*of  seaworthiness.  But  it  seems  to  me  that  the  duties  imposed  r^/»oo 
by  the  two  sections  are  quite  different.  Under  sect.  16  the  ship-  ^ 
▼rights  are  to  survey  and  report  whether  the  vessel  itself  is  seaworthy. 
They  may  well  think  that  she  is  staunch  and  strong,  and  in  every  way 
fit  for  her  voyage ;  and  yet  she  may  be  afterwards  loaded  with  articles 
which  the  emigration  officer  may  deem,  by  reason  of  their  nature  or 
quantity,  likely  to  endanger  the  passengers  and  the  safety  of  the  ship. 
Here  it  appears  that  the  officer  did  deem  that  the  articles  were  in  such 
quantity  that  their  weight  would  endanger  the  ship.  That  being  so,  he 
is  entitled  to  the  verdict,  (a)  Rule  discharged. 

The  demurrer  was  then  called  on. 

Blaehbumj  for  the  defendant. — ^The  breach  of  duty  in  the  declaration 
18  alleged  to  be  <<  in  this ;  that"  the  defendant  refused  his  certificate 
unless  the  vessel  were  lightened.  There  is  no  allegation  that  he  did 
not  believe  the  whole  cargo  dangerous  by  reasoii  of  its  quantity ;  the 
allegations  only  negative  his  thinking  any  individual  article  dangerous 
per  se. 

Cowling^  contriL — There  are  earlier  averments  that  the  plaintiff  had 
performed  everything  to  entitle  him  to  the  certificate. 

Per  Curiam. — The  breach  ties  it  up  to  this  specific  complaint :  so 
that  the  question  is  the  same  as  on  the  rule. 

Judgment  for  defendant. 

(a)  Vo  other  Jadgt  wai  prownt 
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*683]  *The  QUEEN  «.  HICKS,    ^an.  2$.. 

A  oompuqr  wM  QOii«tll«tod,  by  a  puMie  itatnU,  wUk  snthoritj  tp  ooottraet  a  ma^t  Ihmm, 
which  was  to  be  the  onlj  market  honae  in  T.,  and  to  demapd  tolb  Cor  oertai^  goods  sold  then, 
and  to  let  sheds,  stalls,  Ao.,  in  the  markets  II  was  eaaelod  thai  any  on*  who  (with  eertiii 
exceptions)  should  sell,  elsewhere  than  ia  the  Biarkf4  g9ods  llfblf  to  inoh  toU.  dioold  ''Mofc 
^nd  pajr  to  the  Conipfnj  anj  sum  not  exceeding  40«." 

^eId :  that  no  eonviction  oonlid  be  made  under  this  daase,  unless  upon  informatioB  at  the  in- 
stanee  of  the  Compaaj. 

Jllthoi^^h  sareral  ehiosei  of  the  Act  appear«i4  to  hf^tp  in.THkii  t^e  gei^end.  eqnTenionee  of  tjM 
inhabitaoU  of  T. 

On  appeal  against  a  convictioQ  of  Richard  Hicks,  the  Sessions  con^ 
firmed  the  conviction,  subject  to  the  opinio^  of  this  Conri  npon  a  caae 
substantially  as  follows. 

By  The  Torquay  Market  Act,  1852,  s^c^  81,,(<i)  it  is  enacted :  <<  That 
after  the  market  place  constructed  noder  thi?  A.ci  is  opened  for  publie 
use,  every  person,  other  than  a  person  being  a  licensed  hi^wker,  or  sell- 
i|ig  fish  by  wholesale  from  any  bpat,  or  vessel  alongside  of  the  quay  a| 
Torquay,  and  delivering  the  same  upon  the  quey  when  sold^  or  seUing 
fish  beyond  a  distance  of  twelve  hundred  yards  from  WJ  part  of  the 
quay  or  harbour  at  Torquay,  who  shall  sell  or  expose  for  sale  at  any 
place  within  the  parish  of  Tormoham,  other  thai^  in  (he  market  place 
or  iu  his  own  dwelling  place  or  shop,  any  article  in  respect  whereof 
WJ  stallage,  rent,  or  toll  is  by  this  Act  authorized  to  be  taken  ii|  tbe 
market  place,  or  for  the  sale  or  exposure  for  sale  whereof  in  the  market 
place,  any  shed,  stall,  station,  or  other  place  or  convenience  shall  bs 
used,  occupied,  appointed,  or  appropriated,  shall  for  every  such  offence 
forfeit  and  pay  to  the  Company  any  sum  not  exceeding  forty  shilliugs." 

Richard  Hicks,  the  appellant  in  this  case,  is  not  a  licensed  hawker. 

*6S41  ^^^  ^  '  ^^^  ^^^  ^^^7%  1854,  ^expose  for  sale,  and  sell,  in 
-'  a  public  street  of  Torquay  in  the  parish  of  Tormoham,  outside  s 
ibop  of  the  respondents  in  which  potatoes  were  sold,  an  article,  uamdji 
some  potatoes,  in  respect  whereof  a  tQU  ip  by  the  paid  Act  authorised 
(0  be  taken  in  the  market  place. 

An  information  was  laid  against  him  by  one  William  Frowse,  s^ 
mhabitant  of  Torquay,  i^nd  w  Qwner,  but  po^  ao^  occupier,  of  shops  ia 
the  said  town.  None  of  the  proceedings  Against  the  appellant  were 
authorized  by  The  Torquay  Market  GomMuy.  The  information  vu 
heard  before  three  magistrates  of  BevQQsnire  oi^  7th  August :  and  it 
was  objected,  on  behalf  of  the  appellant,  that  the  magistrates  had  no 
jurisdiction,  under  The  Torquay  Market  Act,  1852,  to  convict  any  one 
for  a  breach  of  the  provisions  of  the  said  Act,  or  to  inflict  any  pensldee 
authorized  by  the  said  Act,  except  where  the  proceedings  for  the 
recovery  of  penalties  were  authorized  by  The  Torquay  Market  Com- 
pany, which,  it  is  admitted,  the  proceedings  against  the  appellant  were 
not. 

(a)  See  post,  p  ess,  note. 
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The  tnsgbtrfttes  coairioted  Hicks  of  an  offence  against  the  Slst  section 
of  The  Torquay  Market  Act,  above  recited,  and  sentenced  him  to  forfeit 
the  flam  of  ls.|  and  12e.  for  costs.  The  following  is  a  copy  of  the 
material  {Marts  of  the  conTiction. 

44  Devon  )  Be  it  remembered  that,  on  the  7th  day  of  August  in  the 
to  %it.  ]  year  of  oar  Lord  1854,  at  Torquay,  in  the  parish  of 
Tormoham,  in  tlie  said  county  of  Devon,  Richard  Hicks,  of,"  &c«,  « is 
convicted  before  the  undersigned,  three  of  Her  Majesty's  justices,"  &c. : 
<(  For  that  he,  the  said  Richard  Hicks,  on  the  26th  day  of  July,  in  the 
year  of  o\ir  Lord  1854,  at  the  parish  of  Tormoham  aforesaid,  and  after 
the  market  place  ^constructed  under  the  provisions  of  The  Tor-  r^igor 
quay  Market  Act,  1852,  was  opened  tot  public  use,  did  sell,  at  a  '- 
phMse  6tber  -than  in  tbe  market  place  or  his  own  dwelling-house  ot 
shop,  to  wit,  in  Fleet  Street  in  the  said  parish  of  Tormoham,  a  quantitjr 
of  potatoes,  in  respect  whereof  toll  is  anthorieed  by  the  said  Act  to  be 
taken  in  the  market  place.  Contrarjr  to  the  provisions  of  The  Torquay 
Market  Act,  1852.  And  we  adjudge  the  said  Richard  Hicks,  for  bis 
said  offence,  to  forfeit  and  pay  the  sum  of  one  shilling,  to  be  paid  and 
applied  according  to  law,  and  also  to  pay  the  sum  of  twelve  shillings 
for  eo^ts  in  this  behalf.  Oiven,"  fcc.  (Signed  and  sealed  by  the 
magistrates.) 

Against  ibis  conviction  Richard  Hioks  appealed  to  the  Quarter  Ses* 
sions  of  Devonshire,  held  en  the  17th  October,  1854.  Notice  of  appeal 
was  served  upon  the  justices  who  had  signed  the  conviction,  and  upon 
the  informer,  William  Prowse. 

The  case  set  out  the  notice,  which  stated :  <<  that  the  grounds  of  such 
appeal  are  as  follows :  First,  that  the  said  conviction  was  wrong  and 
illegal,  inasmuch  as  the  proceedings  before  you  were  not  instituted  by 
The  Torquay  Market  Company,  and  that,  consequently,  you,  the  said 
justices,  had  no  power  or  authority  to  proceed  to  hear  the  complaint 
of  the  said  William  Prowse,  or  to  award  the  said  conviction,  or  make 
the  said  order;  Second,  that  the  said  conviction  is,  upon  the  face 
thereof,  bad  and  insufficient  in  law." 

The  justices  did  not  appear  in  support  of  the  conviction  at  the 
Quarter  Sessions.  Counsel  appeared  on  behalf  of  the  informer  William 
Prowse,  and  on  behalf  of  Richard  Hicks.  And,  after  hearing  the 
appellant'a  eoansel  and  the  counsel  for  the  respondents,  the  Sessions 
*confirmed  the  conviction,  subject  to  the  opinion  of  the  Court  r^ooa 
of  Queen's  Bench  upon  a  case  to  be  submitted  to  them.  It  was  ^ 
agreed  that  The  Torquay  Market  Act,  1852,  and  the  Torquay  Market 
Act,  1849,  should  be  referred  to  and  considered  as  parts  of  the  case.(a) 

(a)  The  daatei  of  theie  two  Acti,  material  to  the  argamenty  are  ac  followi. 

Stat.  U  A  IS  Viet  e.  Ivi.  U  aotitied  *'  An  Aot  for  i^gnlatiag  and  maintaining  marketo  in  the 
town  of  Torqnay  in  the  ooonCx  of  Deron,  and  for  conitmeting  oonrenient  market  pUcee 
therain." 

Seel  1  reoitet  that  the  town  of  Tocquaj,  in  the  pariah  of  Tormohami  in  Beronthire,  and  the 
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*fi^71  *'^^^  question  for  the  opinion  of  the  Court  is :  Whether  the 

^  magistrates  could  legally  proceed  to  adjudicate  and  conTict  upon 

^^non  the  information  of  William  Prowse,  being  *8Uoh  inhabitant  and 

-'  owner  of  property  in  Torquay  as  aforesaid,  and  not  being  a  per> 

neighbourhood,  has  great! j  inoreased  in  population,  Ae.  "And  whereat  a  market  hai  for  maaj 
jean  paet  been  held  io  the  said  town  for  the  eale  of  meat,  flih,  poultry,  egg>t  butter,  firaUtTcge- 
tablet,  and  other  oommoditiei:  And  whereas  the  market  plaoe  where  the  laid  market  U  held  ii 
unfit  for  the  wanta  of  the  aaid  town,  and  it  would  be  of  great  benefit  and  adrantage  to  the  nid 
town  and  the  neighbourhood  thereof  if  the  eaid  market  were  plaeed  on  a  permanent  footing  wtik 
proper  rules  and  rognlatione  for  oondneting  and  mani^ing  the  nme,  and  if  one  or  more  new 
market  place  or  market  places  were  provided  within  the  said  town,  and  if  the  said  market  mi 
remored  to  and  hold  in  and  upon  such  new  market  plaee  or  market  plaees."  The  seetfon  ^mb 
incorporates  the  Companies  Glansea  Consolidation  Ae^  1846,  The  Lands  Clauses  Consolidstiea 
Act,  1845,  The  Markets  and  Fairs  Clauses  Ao^  1847,  "exeept  so  far  as  the  same  shall  be  ei- 
pressly  varied  by  this  Act,  or  shall  be  inapplicable  or  repugnant  thereto." 

Boot  3  enacts  that,  In  citing  the  Aot,  it  shaU  be  snfident  to  use  the  oxpreainB  ''Ter^j 
Market  Aet,  1849." 

Sect  4  enacts  "that  the  limits  within  which  this  and  the  said  incorporated  Aets  shaH  be  pet 
in  force  shall  comprise  and  include  the  parish  of  TormohanL" 

Sect  6  incorporates  The  Torquay  Market  <2ompany,  by  that  name. 

Sect  17  enables  the  Company  to  construct,  on  lands  specified,  or  other  lands  that  th^  maj 
purchase,  a  new  market  place  or  market  plaoes,  with  approaches,  Ae 

Sect  22  enables  the  Company  to  provide  slanghter  houses. 

Sect  24  enacts  that»  after  sufficient  slanghter  houses  are  prorided,  and  eertain  notioe  thereof 
published,  if  any  person  shall,  so  long  as  the  Company  provide  sufllcient  slanghter  hooaei, 
slaughter  elsewhere,  within  the  town, "  he  shall  be  liable  to  a  penalty  not  ezoeeding  BL  ftrefeiy 
such  offence." 

Sect  27  enacts :  '*  That  after  the  said  market  plaoe  or  market  places  shall  he  opened  for  pablit 
use  every  person,  other  than  a  person  being  a  licensed  hawker,  or  a  person  hawking  or  selling 
within  the  said  limits  any  fish,  eggs,  or  fruit,  or  selling  fish  by  wholesale  fhMn  any  ▼esscl  or  bosi 
alongside  of  the  quays  in  Torquay,  and  delivering  the  same  upon  the  quays  when  sold,  vho 
shall  sell  or  expose  for  sale  in  any  place  within  the  said  limits  other  than  in  the  said  maiktt 
place  or  market  places,  or  in  his  own  dwelling  plaoe  or  shop,  any  artiele  or  artidee  in  respsrt 
of  whioh,  or  of  the  shed,  stall,  bulk,  block,  tresUe,  bench,  table,  standing  plaoe,  or  station  aied 
or  occupied  in  the  said  market  place  or  market  places  for  the  sale  or  exposure  for  sale  whereof 
stallages,  renta,  or  tolls  are  by  this  Act  authorised  to  be  taken,  shall  for  eveiy  sack  offiMes  k 
liable  to  a  penalty  not  exceeding  4<U. :  Provided  alwayt^  that  nothing  herein  oontained  shall  ei- 
tend  to  authorise  the  sale  by  retail,  or  the  exposure  for  sale  by  retail,  of  any  fish,  eggs,  or  fruit 
on  the  said  quays,  or  on  any  highway  or  street  within  one  quarter  of  a  mile  of  the  same;  sb4 
provided  further,  that  the  sale  of  fish  by  wholesale  flrom  any  Tcesel  or  boat  alongside  of  the  aBi4 
quays  shall  be  limited  to  such  place  or  places  only  as  the.  harbour  master  of  Torquay  for  tbt 
time  being  shall  direct  and  appoint" 

Sect  28  enacts  that,  if  any  person  to  whom  fish  shall  have  been  so  delivered  on  the  quay  ibsll 
for  two  hours  neglect  or  refuse  to  remove  it, "  he  shall  for  eveiy  sneh  offence  be  liable  to  a  peaal^ 
not  exceeding  40*.'' 

Sect  29  enables  the  Company  to  demand  stallages,  rents,  and  tolls  for  nnng  of  any  staa< 
stall,  Ac,  in  the  market  place,  "or  bringing  into  sneh  market  plaoe  or  market  places,  or  bnil4- 
ings  or  ground,  any  marketable  eommodi^,  provisions,  artieles,  or  things  specified  in  the  Sehedolf 
(B)  to  this  Act  annexed." 

Sect.  30  enables  the  Company  to  demand  tolls  flrom  persons  alanghtering  eattU  In  the  alanghtsr 
houses  of  the  Company. 

Scot.  31  enables  the  Company  to  demand  tolls  for  weighing  and  measuring  articles  sold  la  the 
market  place,  or  buildings  or  ground  connected  therewith. 

Sect.  32  enables  the  Company  to  demand  tolls  for  weighing  earts. 

Sect  37  enacts :  "  That  nothing  herein  contained  shaU  be  deemed  or  construed  to  exempt  tke 
said  Company  from  the  provisions  of  The  Public  Health  Act,  1848,  or  of  any  general  Aet  rela- 
ting thereto,  or  to  the  subject-matter  thereof,  whioh  may  pass  during  the  present  or  any  fatsie 
session  of  ParlLiment" 

Sect  38  enncts  that  the  Act  shall  be  deemed  pnblie,  and  be  Judicially  taken  notice  ot 

Stet  15  A  16  Vict.  c.  cxxxviii.  is  entitled  "An  Aot  for  the  better  esUblishment  of  a  Buurktttf 
Torquay  in  the  county  of  Devon,  and  for  other  purposes." 

Beet  1  recites  several  provisions  of  The  Torquay  Haiket  Ae^  1849,  and  that»  in  eertaSa  p»- 
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100  authoriied  to  take  any  proceedings  by  The  Torquay  Market  Com- 
pany for  the  '' 
The  Torquay 
opinion  that 
eonfiction  and  the  judgment  of  the 


pany  for  the  ^recovery  of  penalties  under  the  81st  section  of  r^r^QQ 

'  Market  Act,  1852.     If  the  Court  should  be  of  ^  ^ 
opinion  that  the  magistrates  could  legally  proceed,  then  *the  r^r^M^. 

Court  of  Quarter  Sessions  ^ 


ta'eolsn  mentioned,  the  Company  have  falfilled  the  proTisions  thereof;  that  it  If  expedient  that 
they  ihonid  liave  eertaln  powen  ai  to  eonetniotlng  a  market  instead  of  the  prorisions  in  the 
former  Act,  **  and  that  the  powen  and  proTifions  of  the  recited  Act  he  in  other  respects  enlarged 
or  otbenrite  amended  ;"  that,  to  aroid  inconTcnienees  arising  from  Acts  relating  to  the  same  an- 
dortaking,  "  it  is  expedient  that  the  recited  Act  he  repealed,  and  that  some  of  the  powers  and 
prortsioM  thereof  be  amended  and  re-enaeted  or  eontinned  by  this  Aet" 

Soet  2  enacts  that,  in  citing  the  present  Act,  it  shaU  be  lafficient  to  nse  the  expression,  **  The 
Torqosy  Market  Act.  1853." 

Sect  3  incorporates  The  ConpaDltt  Olanaes  ConiolidaUon  Aet»  1846,  The  Lands  Clauses  Cob- 
lolkistion  Act,  1845,  and  The  Markets  and  Fairs  Clauses  Act,  1847|  ezeept  so  far  as  "  expressly 
excepted  or  altered  by  any  of  the  proTisions  of  this  Act," 

Sect  5.  ««Tbat  the  limits  of  thif  Aet  sh^  be  the  pariah  of  Tarmoham." 

Sect  6  repeals  the  Torqnay  Market  Act,  1849. 

Sect  7  eontinaes  the  incorporation  of  the  Company. 

Sffctf.  8,  0,  10,  11,  12, 13,  14,  15,  eontinae  the  postessioik  by  the  Company  of  all  lands,  pra. 
pertj,  Ac }  and  keep  np  their  ofioers,  rights  to  oallsy  eonreyaneesy  debts,  rights  as  to  actions 
and  profecntioas,  snd  documentary  evidenee. 

Sects.  26,  27,  28,  29,  30,  give  powers  to  eonstmet  a  new  market  place  which  Is  to  be  the  only 
■urket  place  in  the  parish  of  Tormohan,  and  to  which  the  then  piesent  market  shaU  be  remored ; 
sod  for  that  porpose  to  porehase  land. 

Sect.  31  is  set  out  in  the  body  of  the  ease. 

Sect  32  enacts :  "  That  the  sale  of  fish  by  wholesale  from  any  boat  or  ressel  alongside  of  the 
qotj  at  Torquay  shall  be  limited  to  snoh  place  or  plaoet  only  as  the  harbour  msstcr  for  the  time 
being  of  Torquay  shall  appoint" 

Sect  33  enacts :  **  That  the  person  to  whom  any  such  fish  is  delivered  on  the  quay  shall  forth- 
vith  remove  the  same  therefrom ;  and  if  any  sneh  person  shall,  for  the  space  of  two  hours  after 
aoy  inch  fieh  have  been  so  delirered,  refuse  or  neglect  so  to  remove  the  same,  he  shall  for  tymj 
loeh  offence  forfeit  and  pay  to  the  Company  any  ram  not  exceeding  40e. ;  and  the  Company 
nay  from  time  to  time  sell  and  dispose  of  all  rach  fish  as  shall  not  have  been  removed  within 
the  period  aforesaid." 

Sect  34  enacts :  ''  That  the  Company  may  from  time  to  Ume  maintain  and  improve  their  ex- 
isting slaughter  houses  at  or  near  Upton,  and  provide,  maintain,  and  improve  such  other  slaugh- 
ter houses  on  their  lands  at  Upton,  or  within  one  quarter  of  a  mile  thereof,  os  shall  from  time  to 
time  be  sulBcient  for  slaughtering  for  the  supply  of  the  parish  of  Tormoham." 

Sect  35  enacts :  **  That  so  long  as  the  Company  maintain  their  said  slaughter  houses,  and  so 
long  as,  after  having  published  twenty-one  days'  notice  of  the  same  being  ready  for  public  use, 
the  Company  mainuin  other  snfficicnt  slaughter  houses,  no  person  shall  slaughter  or  dress  for 
sale  any  cattle  at  any  place  within  the  limits  of  this  Act,  other  than  in  one  of  the  slaughter 
hoeses  provided  by  the  Company;  and  if  any  person  during  such  time  as  aforesaid,  shall 
tUaghter  or  dress  for  sale  any  cattle  at  any  place  within  those  limits,  other  then  in  one  of  such 
sbaghter  houses,  he  shall  for  every  such  offence  forfeit  and  pay  to  the  Company  any  sum  not 
exceeding  52." 

Sect  36  enacts :  "  That  the  Company  may  from  time  to  time  make  and  publish  by-laws  and 
regulations  with  respect  to  the  removal  and  disposal  of  aU  the  offal  and  other  refuse  of  the 
slaughter  houses  within  the  limits  of  this  Act;  and  every  person  who,  after  the  publication  by 
the  Company  of  any  such  by-law  or  regulation,  shall  wilfully  offend  against  the  same,  shall  for 
every  such  offence  forfeit  and  pay  to  the  Company  any  sum  not  exceeding  hi" 

Sect  37  enacts :  **  That  the  Company  may  from  time  to  time  lell  and  dispose  of  all  such  offal 
and  other  refhse  as  is  not  duly  disposed  of,  aooording  to  theif  by-laws  and  regulations  for  the 
time  being  in  force." 

Sect  38  enacts :  "  That  the  Company  shall  fVom  tin.e  to  time  demand  and  take,  from  any  per- 
son occupying  or  using  any  shed,  stall,  station,  or  other  place  or  convenience  in  the  market 
place,  or  bringing  into  or  upon  the  market  place  any  marketable  commodity  or  thing  specified  in 
the  Schedule  (B.)  to  this  Act  annexed,  sneh  stallages,  rents,  and  tolls  as  the  Company  from  time 
to  time  appoint,  not  exceeding  the  several  stallages,  rents,  and  tolls  specified  in  that  schedule." 

Sect  39  enacts :  "  That  the  Company  shall  from  time  to  time  demand  and  take,  from  any  per- 
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are  to  be  confirmed :  but,  if  the  Court  Bboold  think  that  the  ma^tnteB 
conid  not  legally  proceed,  then  the  conviction  and  the  judgment  of  the 
Court  of  Qaarter  Sessions  are  both  to  be  quashed. 
^_^      *The  case  was  argued  in  this  Tenn.(a) 

-'  Coleridge^  for  the  appellant.— Sect.  81  of  The  Torquay  Harkd 
Act,  1852,  is  directed  on\y  to  the  preventing  of  contraventions  of  the 
monopoly  of  The  Torquay  Market  Company.  The  money  is  to  be  fo^ 
feited  and  paid  to  the  Company.  The  (Aject  is  to  secure  their  stanage, 
rent,  and  toll,  and  the  demand  for  their  sheds,  atalls,  ke.  Sect.  35  in 
like  manner  protects  their  daughter  kouscfs ;  ttud  there,  mud  in  sect 
86,  as  well  as  in  sect.  81,  the  forfeiture  and  payment  for  infringement 
are  to  go  to  the  eompamy.  {Lord  Oamvbill,  C.  J. — The  Torquay 
Market  Act,  1849,  recites  that  the  proposed  market,  irith  its  roles, 
«  would  be  of  great  benefit  and  advanta|;«B  to  the  aaid  town."  May 
not  the  collecting  of  the  vendors  feto  one  known  place  be  a  public 
object  ?]  In  the  Torquay  Market  Act,  1849,  the  penalties  are  imposed 
generally;  under  that  Act  perhaps  they  might  have  been  recovered 
without  the  sanction  of  the  Company.  Each  Act  incorporates  The 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  sect.  189 
of  which  gives  penalties  and  forfeitures,  when  not  otherwise  provided 
for,  half  to  the  informer  and  half  to  the  poor-rate  of  the  pariah :  that 
would  operate  under  the  Torquay  Market  Act,  1849,  but  not  under 
The  Torquay  Market  Act,  1852.  The  change  of  enactment  cannot 
have  been  unintentional.  In  Bum's  Justice,  vol.  8,  p.  909  (ed.  29), 
tit.  Jiiformotton,  it  is  said  that  informations  <<  are  of  two  kinds : — Fintf 

■on  sUughteriog  lo  any  daagbter  boaae  of  the  Company,  raeh  tolU  as  the  Company  ftom  tine 
to  time  appoint,  not  exceeding  the  toUf  specified  in  the  Schedule  (C.)  to  this  Act  annexed.* 

Sect.  40  enacts :  **  That  the  Company  shall  firom  time  to  time  demand  and  take**  tolls  for  geedi 
•old  by  weight  or  measure  in  the  market  ptaoe,  weighed  or  measured  at  the  weighing  houses  or 
places  of  the  Company,  tolls  not  exceeding  the  tolls  specified  in  Sohedole  (D.). 

Sect  41  enacts :  **  That  the  Company  shall  from  time  to  time  demand  and  take*  for  csrti 
weighed  at  the  weighing  machines  of  the  Company  tolls  not  exceeding  the  tolls  specified  ia 
Schedule  (B.). 

Sect  42  enacts :  '*  That  the  sereral  stallages,  rents,  and  tolls  by  this  Act  granted  are  bj  tkis 
Act  rested  in  the  Company  as  their  own  proper  moneys.* 

Sect.  43  enacts :  "  That  the  Company  may  from  time  to  time  demise  and  let  the  market  pliee, 
and  the  stalls,  stations,  and  other  places  and  oonTonienees  therein,  or  any  of  them,  and  ths 
slaughter  houses,  weighing  houses,  weighing  places,  and  weighing  machines,  or  any  of  tiien, 
and  the  stallages,  rents,  or  tolls,  or  any  of  them,  for  any  period  not  exceeding  seren  years,  spoa 
such  terms  as  the  Company  and  the  lessee  agree  on ;  and  any  such  lessee,  his  oxeenton,  sdni- 
nistrators,  and  assigns,  with  the  consent  of  the  Company,  may  assign  for  the  residue  of  his  Htm 
the  demised  premises." 

Sect  45  enacts :  "  That  this  Act  or  anything  therein  contained  shall  not,  except  as  hy  Uiis 
Act  expressly  provided,  take  away,  lessen,  or  prejudice  any  of  the  powers,  authorities,  rigbti, 
or  privileges  of  The  Local  Board  of  Health  for  the  parish  of  Tormoham." 

Sect  40  enacts :  *'  That  this  Act  or  anything  therein  contained  shall  not  exempt  the  Cenpsay 
from  the  provisions  of  The  Public  Health  Act,  1848,  or  of  any  general  Act  relating  thereto  « 
to  the  subject-matter  thereof  which  may  pass  during  the  present  or  any  ftiture  session  ef  Pkilis- 
ment* 

There  is  no  clause  making  this  Act  public 

(a)  January  24th.  Before  Lord  Campbell,  0.  X,  Coleridge  Wightmaoi  and  CremplsB,  Ji 
Ooleridge»  J.»  left  the  Court  during  the  aigumont 
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Informations  in  the  name  of  the  Qaeen  only ; — Secondly^  Informations 
in  the  name  of  the  Qaeen  and  a  sabject,  or  of  a  snbject'onlj:"  and 
that,  as  to  *the  second  kind,  they  «  are  nsaally  brought  before  r^,/*^ 
justices  of  the  peace  upon  penal  statutes,  which  inflict  a  penalty  *- 
Bpon  conviction  of  the  offender,  one  part  to  the  use  of  the  king,  and 
another  to  the  nse  of  the  informer,  or  to  the  nse  of  the  informer  and 
the  poor  of  the  parish,  or  to  the  use  of  the  informer  only."  And 
again,  vol.  I,  p.  962,  tit.  Convietiony  I.  S :  <<  Where  the  information  is 
for  the  recovery  of  a  penalty  or  compensation  given  to  the  party  grieved, 
and  his  dissent  is  essential  to  the  offence,  he  mnst  be  the  informer ;  or 
else  it  mast  appear  that  the  information  is  laid  at  his  instance."  For 
thia  reference  is  made  to  Rex  tf.  Cordon,  4  Barr.  2279.  There  a  party 
was  eonvicted,  under  stat.  5  G.  S,  c.  14,  of  taking  fish ;  and  the  conviction 
vas  quashed  becanse  it  did  not  appear  that  it  was  made  on  the  complaint 
of  the  owner,  or  that  the  fishing  was  without  the  owner's  consent ;  the 
Coart  pointing  oat  that  the  penalty  was  given  to  the  owner.  The  pro- 
priety of  that  decision  was  recognised  in  Seth  Turner's  case,  9  Q.  B» 
80  (E.  G.  L.  R.  vol.  58),  and  in  Rex  tr.  Daman,  2  B.  &  AM.  378.  [Lord 
Campbell,  C.  J. — The  questions  in  those  cases  were  either  as  to  a  mere 
pri?ate  right,  or  as  to  the  duties  of  servants  to  masters.]  But  it  was 
held  that  the  right  was  shown  to  be  private  by  the  penalty  being  given 
to  the  owner.  [Lord  Campbell,  C.  J.* — Might  not  a  householder  of 
Torquay  have  an  interest  in  objecting  to  the  use  of  any  slaughter  houses, 
although  not  naisances,  except  tho9e  maintained  under  the  Act  ?  Colb- 
&IDGE,  J. — Might  the  statutory  right  to  enforce  the  penalty  be  confined 
to  the  Company,  other  parties  being  entitled  to  complain  of  the  viola- 
tion of  the  Act,  but  not  to  demand  the  infliction  of  the  penalty  T]  Such 
a  distinction  might  *perhaps  exist :  but  on  that  view  this  convic-  r^^/M  o 
tioa  is  bad.  The  monopoly  may,  in  many  instances,  individually  ^ 
benefit  the  public :  but  the  specific  mode  ol  protecting  it  is  confined  to 
the  Company.  The  Company  might  decline  to  accept  the  penalty : 
how  eoald  it  then  be  enforced  ?  [Lord  Campbell,  C.  J. — That  argu- 
ment might  equally  well  be  urged  where  half  of  the  penalty  goes  to 
the  informer  and  half  to  the  parish.] 

S,  Carter^  contri. — The  argument  on  the  other  side  treats  the  Act 
under  which  the  conviction  is  made  almost  as  a  private  Act ;  but  it  is 
public  by  stat.  18  k  14  Vict.  c.  21,  s.  7.  [Lord  Campbell,  C.  J.— 
That  indicates  merely  the  way  in  which  it  is  to  be  noticed  by  the  Court : 
the  operation  of  the  Act  is  not  affected.]  A  general  object  of  the  Act' 
is  clearly  the  comfort  of  the  inhabitants  of  Torquay.  The  protection 
of  the  Company  is  also  included :  but  that  both  objects  have  been  in 
view  appears  from  comparing  sect.  31  of  the  later  Act,  on  which  the 
conviction  has  been  made,  with  the  corresponding  section,  the  27th,  of 
M  earner  Act,  which  contaiaa  provisions  expressly  directed  against 
niodea  of  selling  inconsistent  with  the  convenient  use  of  the  streets* 
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The  provisions  as  to  the  removal  of  fish  from  the  quay,  ia  aect.  8S,  u 
to  the  slaag}itering  of  cattloi  in  sect.  85,  as  to  the  removal  of  offal,  ia 
sect.  86,  are  all  directed  to  the  preservaton  of  the  public  health.  In 
Barn's  Justice,  vol.  1,  p.  962,  tit.  drnvictiony  L  3,  it  is  said :  <<  Gene- 
rally speaking,  any  person  may  be  the  informer,"  «bat  sometimes  the 
statute  giving  the  penalty  allows  only  particular  persons  to  be  inform- 
ers." That  is  not  the  case  here.  Where  there  is  an  aggrieved  party, 
the  rule  insisted  upon  on  the  other  side  is  reasonable.  Such  is  the  case 
n^oAA-y  *ot  the  owner  of  a  fishery,  under  stat.  5  G.  8,  c.  14,  which  was 

-*  directed  to  the  preservation  of  private  property ;  and  this  ex- 
plains the  decisions  in  Rex  v.  Cordon  and  Rex  v.  Daman.  The  same 
argument  was  pressed  in  Rex  v.  Edwards,  1  East,  278.  In  Bei  v. 
Daman  it  was  pointed  out  from  the  Bench  that  the  owner  might  bring 
an  action  for  the  penalty :  so  that,  if  the  information  by  a  stranger 
were  allowed,  the  defendant  might  be  oppressed  by  two  proceedings. 
Here  the  Company  can  bring  no  action.  [Crompton,  J. — It  may  be 
said  that,  if  the  right  were  only  in  the  Company,  they  might  release  it 
Lord  Campbell,  C.  J. — That  strikes  me  as  a  very  powerful  argument: 
the  Company  might  license  all  subjects  to  evade  the  Act.  WieHTMAK, 
J. — The  language  of  sect.  81  is  <<  forfeit  and  pay  to  the  Company,"  not 
"  forfeit"  generally.]  By  the  Game  Act  of  1  &  2  W.  4,  c.  82,  s.  37, 
the  penalties  are  given  to  the  overseers  of  the  poor :  by  the  latter  Game 
Act  of  5  &  6  W.  4,  c.  20,  s.  21,  to  the  informer  and  the  overseers  in 
equal  moieties :  but  could  not  the  owner  of  the  land  become  an  in- 
former T  The  test  as  to  the  application  of  the  penalty  therefore  fails. 
Indeed  in  all  cases  where  the  penalty  does  not  go  to  the  person 
aggrieved,  but  wholly  or  in  part  to  the  informer,  the  informer  baa  an 
interest.  But,  further,  sect.  52(a)  of  The  Markets  and  Fairs  Glaases 
Act,  1847  (10  k  11  Vict.  c.  14),  and  sects.  136,  189,  of  the  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  both  of  whicb 
*fid^l  ^^^^^^^^  ^^^  incorporated  in  The  Torquay  Market  Act,  1852, 

^  enable  *any  person  to  inform,  and  give  the  penalty  to  the  in- 
former and  the  overseers  of  the  parish.  [Lord  Campbell,  C.  J. — How 
is  that  argument  met  on  the  other  side?  Coleridge. — These  proTi- 
sions  do  not  apply  where  there  is  an  express  enactment  as  to  the  penal' 
ties.  It  is  said  that  the  company  could  not  be  compelled  to  take  tie 
penalty.  If  their  taking  it  be  a  necessary  step  to  enforcing  the  pablic 
right  they  would  be  compelled  by  mandamus  to  take  it.  They  are,  in 
this  respect,  only  trustees  for  the  public.  Our,  adv.  wtt. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Coart 
On  carefully  considering  the  31st  section  of  stat.  15  k  16  Viet.  c. 
cxxxviii.,  on  which  this  conviction  proceeds,  it  appears  to  be  fraoied 
Bolely  and  exclusively  for  the  protection  and  benefit  of  The  Torqu7 

(«)  Whieh,  M  to  p«Biltief»  inooipontM  The  RaUwajt  ClawM  ConeolidalioB  Ae^  ISIS.  Sm 
S  a  9  Vict  0.  20,  ff.  145, 150. 
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Market  Company.  They  were  to  constrnct  a  new  market  place,  with 
all  necessarj  buildings,  approacbeSi  works,  and  conyeniences ;  and  they 
vere  empowered  to  purchase,  take,  and  use  such  lands,  described  in  the 
tehedale  to  the  Act,  as  they  should  deem  necessary  for  the  purposes  of 
the  Act :  and  this  new  market  place  was  to  be  the  only  market  place 
within  the  parish  of  Tormoham.  In  recompense,  the  Company  are 
anthorized  to  demand  and  take  from  all  persons  using  any  shed,  stall, 
or  other  convenience  in  the  market  place,  or  bringing  commodities  into 
ihe  market  place  for  sale,  stallages,  rents,  and  tolls,  not  exceeding  those 
specified  in  a  schedule  to  the  Act.  To  insure  to  the  Company  a  suitable 
return  for  their  outlay,  sect.  81  enacts :  «  That  after  the  market  r^f^AQ 
place  emiatmeted  under  this  Act  is  opened  for  public  *use,  every  '- 
person,  other  than  a  licensed  hawker"  (with  certain  other  exceptions); 
"who  shall  sell  or  expose  for  sale  at  any  place  within  the  parish  of 
Tormoham,  other  than  in  the  market  place  or  in  his  own  dwelling  place 
or  shop,  any  article  in  respect  whereof  any  stallage,  rent,  or  toll  is  by 
this  Act  authorised  to  be  taken  in  the  market  place,  or  for  the  sale  or 
exposure  for  sale  whereof  in  the  market  place,  any  shed,  stall,  station, 
or  other  place  or  convenience  shall  be  used,  occupied,  appointed,  or  ap- 
propriated, shall,  for  every  such  offence,  forfeit  and  pay  to  the  Company 
any  sum  not  exceeding  40f." 

This  enactment  is  not  for  the  benefit  of  the  inhabitants  of  Torquay, 
nor  of  licensed  hawkers,  but  merely  for  the  benefit  of  the  Company, 
that  they  may  be  reimbursed  the  expense  they  have  incurred  in  pur- 
chasing the  new  market  place,  and  erecting  sheds,  stalls,  stations,  and 
other  conveniences  thereon. 

We  are  not  called  upon  to  decide  how  other  penalties  created  by 
other  sections  of  the  Act  of  Parliament,  for  not  removing  fish  from  the 
quay,  for  slaughtering  cattle  in  places  within  the  parish  other  than  the 
slaughter  houses  to  be  erected  under  the  Act,  or  for  nuisances  with 
respect  to  offal,  may  be  recovered:  but  we  arQ  of  opinion  that  the 
penalty  under  sect.  81  cannot  be  recovered  except  upon  an  information 
laid  with  the  authority  of  the  Company.  For  this  Rex  v.  Corden,  4 
Barr.  2279,  is  an  express  authority,  a  decision  resting  on  principle,  and 
always  considered  good  law. 

The  rule  must  therefore  be  made  absolute  for  quashing  the  convic- 
tion. Conviction  quashed. 
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*Rm  *^^"  QUEEN  v.  The  Inhabitaats  of  !nie  !I>ewulNp  of  HALl- 
***^-'  PAX.    Jan.  26. 

On  appeal  against  an  order  of  remoral  of  a  paaper  widow,  the  appellaata  set  np  a  attfeleaeot  of 
the  pavper*!  late  husband  in  th#  removing  pariah,  bj  estate,  bj  marriag*  of  the  hnsband  vitk 
the  pnnper,  she  being  at  the  time  of  the  marrii^  (as  slated  in  the  gronnd  of  appeal)  poseeael 
of  a  cottage  "  for  a  certain  term  of  years  then  nnexptred,  or  as  tenant  thereof  from  year  to 
year,  under  a  yearly  or  other  renting,"  and  residence  thereon  for  forty  days. 

The  Sessions  affirmed  the  settlement  by  estate^  and  discharged  the  order,  sn^eol  to  »  ease  is 
which  it  was  stated  that^  at  the  time  of  the  marriage,  she  had  been,  and  was  than,  "  li^iiig  u 
a  tenant"  of  the  cottage,  and  that  she  and  her  husband  lired  there,  after  the  marriage,  for  op. 
wards  of  a  year.  That  the  paaper  was  called  ae  a  witness  for  the  veepoadeiUs,  bat  was  aoi 
asked,  by  either  party,,  on  what  terms  she  held  the  cottage^  Tfae-caa^  laft  te  thaeoort,  whethei 

'    the  eridence  "  was  sufficient  to  establish  the  settlement  by  estate." 

Held :  that  there  was  evidence  from  which  the  Sessions  might  infer  that  the  wife  held,  before 
the  marriage,  for  a  term  of  years  or  from  year  to  yeav.    Order  oonficmecU 

And  MmhU  that,  if  she  had  holden  only  as  tenant  at  will,  th^  residence,  of  the  hushaad  for  for^ 
days  without  a  determination  of  the  wUl  would  hare  oonferred  a  settlement  by  estate  npoa 
him. 

On  appeal  against  an  order  of  jostiees  remoTing  Maria  Law  fWmi  the 
township  of  Halifax,  in  the  borough  of  Halifax,  to  the  township  of 
Southowram,  both  in  the  West  Riding  of  Yorkshire,  the  Sessions  did- 
charged  the  order,  subject  to  the  opinion  of  this  Court  on  a  case  ia 
substance  as  follows. 

The  fifth  ground  of  removal  stated  that  Maria  Law,  the  pauper,  was 
the  widow  of  John  Law,  who  died  eleven  years  ago ;  and  that  she  bad 
done  no  act  since  his  death  to  gain  a  settlement. 

The  sixth  ground  stated  that  the  settlraient  of  the  said  J(An  Law  was 
in  Southowram,  by  birth  and  parentage. 

In  the  grounds  of  appeal,  the  birth  settlement  of  John  Law  was  tra- 
versed ;  and  the  seventh  ground  of  appeal  stated :  » that^  in  or  about 
the  year  1880,  the  said  Maria  Law,  being  possessed  of  a  cottage  or 
dwelling-house  situate  and  being  in  the  township  of  Halifax,  for  a  oe^ 
*({M'\  ^^'°  ^^^^  ^^  years  then  unexpired,  or  as  tenant  thereof  from 
J  *year  to  year,  under  a  yearly  or  other  renting,  intermarried  with 
the  said  John  Law ;  and  the  said  John  Law  thereby  became  snd  was 
possessed  of  the  said  cottage  or  dwelling-house,  or  of  an  estate  or  inte- 
rest therein,  in  right  of  his  said  wife.  And  that,  after  his  said  ma^ 
riage,  and  whilst  he  was  so  possessed  of  the  said  cottage  or  dwelliDg- 
house,  or  of  such  estate  or  interest  therein  as  aforesaid,  the  said  Joba 
Law  resided  and  slept  for  forty  days  in  the  township  of  Halifax, 
whereby  he  gained  a  settlement  in  the  said  township  of  Halifax."  At 
the  trial  of  the  appeal,  the  birth  settlement  of  John  Law  in  Southowram 
was  proved.  And  it  appeared  that,  when  he  was  married  to  Maria  the 
pauper,  she  had  been  and  was  then  living  as  a  tenant  of  a  cellar  cottage 
at  Halifax.  And  that  Maria  and  John  Law  lived  there  together,  after 
their  marriage,  for  upwards  of  a  year.  Maria  Law  was  called  bj 
the  respondents  for  the  purpose  of  proving  other  grounds  of  removsl : 
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bat  the  eoansel  for  iibt  appeHants  did  not,  on  cross-examination,  ask  her 
oQlrhiat  terms  she  held  the  ediar  cottage.  On  this  evidence,  the  counsel 
for  the  appellants  submitted  that  the  settlement  by  estate  set  up  in  the 
seventh  ground  of  appeal  was  proved,  contending  that  the  evidence  of 
the  occupation  of  the  cellar  cottage  by  Maria  Law  was  sufficient  evi- 
dence of  a  yearly  tenancy  by  her. 

The  Sessions  ordered  the  order  of  removal  to  be  discharged,  subject 
to  the  opinion  of  the  Court  of  Queen's  Bench  « upon  the  question : 
whether  the  evidence  given  at  the  trial  was  l^uffieient  to  establish  the 
settlement  by  estate  set  up  in  the  seventh  ground  of  appeal.    If  the 
Conrt  of  Queen's  Bench  should  be  of  opinion  that  the  evidence  was 
snfficient,  then  the  said  order  of  the  Court  of  Quarter  Sessions  to  be 
affirmed ;  and,  if  it  should  be  *of  opinion  that  the  evidence  was  r«/»^A 
not  sufficient,  then  the  order  of  the  Quarter  Sessions  to  be  re-  '- 
Tersed,  and  the  order  of  removal  to  be  confirmed." 
The  ease  was  argued  on  an  earlier  day  in  this  Term.(a) 
Overend  and  Maulej  in  support  of  the  order  of  Sessions. — The  attempt 
on  the  part  of  the  respondents  is  to  obtain  a  review  of  the  decision  of 
tbe  SesBions  on  the  weight  of  evidence.    {Xord  Campbell,  C.  J. — They 
Bay  that  the  Sessions  have  decided  without  any  evidence.]    The  question 
submitted  to  tbe  Court  is,  whether  <<  the  evidence  given  at  the  trial  was 
saSeient."    But  suppose  the  question  to  be  whether  there  was  any 
evidence.    Occupation  for  more  than  a  year  is  shown.    [Lord  Camp- 
bell, G.  J. — How  does  that  show  a  tenancy?]    The  Sessions  were 
entitled  to  draw  that  inference  of  fact:   the  appellants  had  only  to 
establish  a  tenancy  lasting  for  forty  days.    [Lord  Campbell,  C.  J.— ^ 
A  tenancy  for  forty  days  during  which  he  could  not  be  removed.]    Thie 
Coart  will  treat  this  case  as  the  case  of  Rex  v.  St.  Andrew  the  Great, 
Cambridge,  8  B.  ft  C.  664  (E.  C.  L.  R.  vol.  15),  was  treated.     There 
it  was  made  a  question  of  fact,  at  Sessions,  whether  there  was  a  hiring 
and  service  for  a  year  in  the  appellant  parish :  and,  the  Sessions  having 
decided  in  fiavour  of  the  settlement,  subject  to  the  opinion  of  this  Court, 
ttpon  a  statement  of  the  facts,  whether  a  settlement  by  hiring  and 
eerviee  was  gained  in  the  parish,  this  Court  afErmed  the  decision; 
Bayley,  J.,  saying:   "Upon  the  ground,  therefore,  that  if  there  be 
premises  to  warrant  the  Sessions  in  the  conclusion  to  which  they  have 


come,  it  is  not  for  this  *Court  to  say  that  they  have  come  to  a 
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wrong  conclusion  upon  a  question  of  fact,  we  think  that  their 
decision  in  this  case  ought  not  to  be  disturbed."  [Lord  Campbell,  C.  J. 
-—You  will  probably  say  that,  if  there  was  only  an  estate  at  will,  still,  till 
the  will  was  determined,  the  party  could  not  be  removed.]  That  would 
be  so.  [Crompton,  J. — If  a  landlord  sued  his  tenant  in  ejectment,  and 
it  appeared  that  the  tenant  had  held  for  a  year,  it  would  seem  strange 
to  say  that  no  proof  of  notice  was  necessary.]    Suppose  the  wife  tenant 

(a)  Jftiiiufy  ITth.    BelbM  Lorft  OiBftpbeB,  0.  J.,  Wightmaa  and  Crotnptoii,  Ji. 
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from  year  to  year,  whiob  the  Sessions  might  reasonably  infer  from  the 
facts,  the  husband  took  an  interest  by  operation  of  law  which  would 
continue  beyond  the  forty  days.  Jn  Doe  dem.  Martin  v.  Watts,  7  T. 
R.  88,  85,  Lord  Kenyon  said :  <<  So  long  ago  as  the  time  of  the  Tear 
Books  it  was  held  that  a  general  occupation  was  an  occupation  from  year 
to  year,  and  that  the  tenant  could  not  be  turned  out  of  possession  with- 
out reasonable  notice  to  quit.  That  rule  has  always  prevailed  since." 
Pickering  and  A.  J.  Johnttanf  contri. — ^The  appellants  had  to  prore 
an  interest  in  the  wife  which  would  pass  to  her  husband  and  make  him 
irremovable  for  forty  days.  [Lord  Campbell,  C.  J. — Is  it  not  enough 
if  they  show  facts  from  which  such  an  interest  might  be  inferred  and  no 
contradiction  is  offered  ?]  The  inference  cannot  be  said  to  arise  when 
the  facts  may  be  accounted  for  upon  several  other  suppositions.  Belief 
by  the  guardians  of  an  Union  containing  several  parishes  furnishes  no 
ground  for  inferring  a  settlement  in  any  particular  one  of  such  parishes ; 
^Rf^M  ^^P°^  ^*  Bradford.(a)     If  the  wife  *here  held  for  a  week, 

•>  determinable  upon  a  week's  notice,  the  husband  would  not  be 
irremovable  after  the  expiration  of  the  notice.  If  the  wife  was  merely 
tenant  at  will,  the  husband  would  not  be  more ;  and  he  then  might  be 
removed  at  any  moment ;  Bichardson  v.  Langridge,  4  Taunt.  128,  where 
Heath,  J.,  shows  that  the  presumption  that  a  general  hiring  is  for  a 
year  arises  from  the  universal  custom.  So  annual  or  quarterly  pay- 
ment of  rent  is  evidence  of  a  tenancy  from  year  to  year ;  but,  without 
some  such  circumstance,  mere  occupation  proves  no  such  tenancy ;  Doe 
dem.  Wawn  v.  Horn,  8  M.  &  W.  S88,t  Doe  dem.  Hull  v.  Wood,  14  M. 
k  W.  682,t  Bight  dem.  Flower  v.  Darby,  1  T.  B.  159, 168.  [Wioht- 
MAN,  J.,  referred  to  Doe  dem.  Gates  v.  Somerville,  6  B.  &  C.  126  (E. 
C.  L.  B.  vol.  13).]  That  case  rests  merely  on  the  principle  that  a 
tenancy,  once  shown  to  exist,  is  presumed  to  continue  on  the  same 
terms  as  before.  [Lord  Gampbbll,  C.  J. — ^Would  the  husband  here 
have  been  removable  the  day  after  the  marriage  7]  He  would.  Bex 
V.  Barnard  Castle,  2  A.  &  E.  108  (E.  G.  L.  B.  vol.  29),  shows  that  a 
state  of  things  may  exist  in  which  the  possession  by  a  woman  before 
marriage  would  not  confer  a  settlement  on  her  husband  who  continued 
the  possession.  Mere  occupancy  would  give  no  irremovability ;  nor  is 
it  sufficient  to  show  an  equivocal  possession  explainable  on  different 
suppositions  of  fact ;  Bex  tf.  Great  Olenn,  6  B.  &  Ad.  188  (E.  G.  L.  B. 
vol.  27).  [Gbompton,  J. — If  I  want  to  prove  a  seisin  in  fee,  and  show 
a  single  receipt  of  rent,  that  is  prim&  facie  evidence,  though  explainable 
upon  many  other  suppositions.]  That  is  because  the  legal  presumption 
is  in  favour  of  a  seisin  in  fee :  here  no  presumption  exists  either  way. 
^g-o-.  [Lord  *Gampbell,  G.  J. — The  cade  shows  that  there  was  some 

-^  tenancy :  might  not  the  Sessions  infer  the  nature  of  it  agtinst 
you  from  your  not  going  into  further  proof?    WiaHTMAN,  J.— If  it 

(a)  Note  (A)  to  lUgioA  v.  Hartpurj,  8  Q.  B.  671  (S.  C.  L.  B.  toL  55). 
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was  shown,  at  Nisi  Prias,  that  a  tenancy  of  some  sort  existed,  might 
not  the  Judge  desire  the  jary  to  infer,  from  the  conduct  of  the  parties, 
vhat  the  tenancy  was  ?]  Cur.  adv,  vulU 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  question  in  this  case  was,  whether  John  Hall,  the  husband  of  the 
pauper,  had  gained  a  settlement  by  residing  forty  days  on  a  tenement 
which  had  become  his  by  marriage.  Evidence  was  given  that  Maria 
Hall,  before  and  at  the  time  of  her  marriage,  had  been  and  was  living 
OM  a  tenant  of  the  tenement ;  and  that,  after  the  marriage,  she  and  her 
husband  lived  there  together  for  upwards  of  a  year.  Neither  party  in- 
quiring further  into  the  particulars  of  the  settlement,  the  Sessions  came 
to  the  conclusion  that  the  husband  of  the  pauper  acquired  by  his  mar« 
riage  such  an  estate  as  that,  by  residence  thereon  for  forty  days,  he 
acquired  a  settlement 

It  was  argued  that  it  was  necessary  to  show  that  there  was  a  tenancy 
for  such  a  term  as  would  necessarily  last  forty  days :  that  the  tenancy, 
in  the  absence  of  proof  of  the  demise  and  of  the  duration  of  the  term, 
must  be  taken  to  be  a  tenancy  at  will,  only :  that  no  tenancy  from  year 
to  year,  or  for  a  period  as  long  as  forty  days,  could  be  assumed :  that 
there  was  no  evidence  from  which  the  Sessions  were  at  liberty  to  find  a 
larger  tenancy  than  a  mere  tenancy  at  will:  and  that,  as  the^  landlord 
could  *at  any  moment  have  determined  the  tenancy  at  will,  the 
party  was  not  irremovable  for  the  forty  days. 

We  are  by  no  means  prepared  to  agree  with  the  latter  part  of  this 
argument :  and,  if  it  were  necessary,  and  the  form  of  the  notice  of  appeal 
had  admitted  of  such  a  case  being  set  up,  we  should  have  considered 
whether  the  acquiring  such  an  estate  at  will  by  marriage,  when  no  deter- 
mination of  the  will  took  place,  might  not  have  been  as  available  as 
acquiring  any  other  determinable  estate. 

Whilst  the  landlord  does  not  determine  his  estate,  the  tenant  would 
seem  irremovable  by  the  parish  officers :  and  the  distinction,  in  principle, 
is  not  clear  between  the  power  to  determine  the  estate  at  will  and  the 
power  to  take  advantage  of  a  forfeiture,  which  probably  would  not  (if 
unexercised)  be  held  to  prevent  the  party  being  irremovable  within  the 
rule  by  the  parish  officers.  In  Rex  v.  Great  Glenn,  which  was  relied  on 
by  Mr.  Pickering^  the  question  was,  whether  the  widow  took  an  estate 
from  her  husband  by  the  administration,  or  was  residing  during  the  forty 
days  in  her  own  right  under  a  lease  at  will  taken  by  her.  Neither  an 
estate  from  year  to  year,  nor  the  estate  at  will,  if  on  a  taking  by  her, 
would  have  given  a  settlement :  but  it  does  not  follow  that  a  determinable 
estate,  if  derived  from  her  husband,  might  not  have  done  so.  In  the 
present  case,  the  husband  would  have  been  in  as  of  his  wife's  estate  at 
will,  till  the  will  was  determined,  and  would  have  been  irremovable,  the 
marriage  not  operating  as  a  determination;  see  Co.  Litt.  55  b.  He 
would  therefore  have  remained  irremovable  until  an  actual  determination 
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*({W}  ^^  ^^^  ^^^  *  ^^^'  *'^^  neoesBarj,  we  aboald  have  coBsidn^  lAx^im 
^  bis  residing  so  irremovable,  from  an  estate  not  taken  originaUy  bj 
him  but  acquired  by  marriage,  might  not  have  given  a  settlement. 

PerhapSi  however,  in  the  present  case  the  words  of  the  notice  of 
appeal  may  have  excluded  the  case  of  an  estate  at  will :  and,  if  so,  it 
becomes  necessary  to  consider  bow  far  there  was  any  evidence  of  a 
holding  by  the  wife  before  the  marriage  for  a  term  of  years  or  from  year 
to  year. 

We  think  that  the  Sesnons  were,  under  the  oirosmatanees,  well  war- 
ranted in  drawing  the  condnsion  that  there  was  sack  a  holding  by  the 
wife.  The  respondents  at  the  SessioBB  having  called  witnesses  for  the 
purpose  of  proving  a  birth  settlement,  the  appellants,  on  croas-examint- 
tion,  proved  that  the  pauper,  before  and  at  the  time  of  her  marriage 
with  John  Law,  had  been  and  was  tenant  of  a  cottage  cellar,  and  that, 
after  the  marriage,  the  pauper  and  her  husband  continued  to  occupy  it 
for  more  than  a  year.  The  respondents  did  not  re-examine  their  wit- 
ness to  explain  the  nature  of  the  tenancy.  And  the  Sessions  thought 
that  there  was  such  a  tenancy  as  would  support  the  tenancy  alleged  ia 
the  notice  of  appeal.  And  we  think  that  there  was  some  evidence  of 
such  a  tenancy.  The  holding  for  the  year,  in  the  absence  of  proof  to 
the  contrjiry,  was  properly  referred  to  the  previous  estate  of  the  wife. 
And  we  think  that  the  Sessions,  under  all  the  circumstances,  might  well 
assume  that  the  estate  which  continued  for  more  than  a  year  was  s 
greater  estate  than  a  mere  tenancy  at  will.  It  was  extremely  improbable 
that  the  woman,  in  giving  her  evidence,  by  the  use  of  the  word 
^Unant'*  would  have  been  intending  to  refer  to  so  unusual  a  species  of 

*({^^'\  *^^^^^1  ^  ^^^^  ^^  ^  holding  at  mU,  Though,  in  many  cases 
-'  of  a  mere  letting  into  possession,  the  party  becomes  a  tenant  at 
will,  especially  where,  as  in  the  case  of  Doe  dem.  Hull  v.  Wood,  14  M. 
k  W.  682,t  there  was  a  simple  permission  to  occupy  and  no  relation  of 
tenant  was  contemplated,  we  know  of  no  rule  to  prevent  the  Sessions, 
as  judges  of  the  fact,  from  forming  the  conclusion  upon  such  evidence 
as  was  adduced  in  the  present  case  that  the  tenancy  (admitted  to  exist) 
was  a  greater  tenancy  than  one  at  will  only.  In  Doe  dem.  Gates  f. 
Somerville,  6  B.  &  G.  182  (E.  G.  L.  R.  vol.  18),  Lord  Tenterden,  in 
delivering  the  judgment  of  the  Gourt,  treated  an  occupation  of  eight 
months  as  a  circumstance  leading  to  the  inference  of  a  yearly  tenancy. 
Our  judgment  therefore  is  that  the  order  of  Sessions  be  confirmed. 

Order  of  Sessions  confirmed. 
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MATER  V.  BURGESS.    Jan.  26. 

DtfeodMt  baisg  high  haillif  of  a  oouoty  ooart»  rcMived  a  aniii  nnd^r  20f.,  In  respect  h  Iht 
platDtif  iofiisted,  of  debt  and  ooats  recovered  by  plaioUff  In  a  suit  io  the  ooanty  court,  and 
Ibrvkkft  ftm  a  iramnt  bad  iaraed  and  had  been  delivered  to  the  preeent  defendant.  Plain- 
tiff ti«4  the  present  defendant  in  tlie  oooBty  oenrt  on  aeooant  of  the  leeeipt  of  this  qin> 
elaimiog  20/.  If.  hj  the  partioalan. 

Beld:  that  the  rait  was  rabetantially  broaght  for  the  ram  teectred  by  defendant,  and  was  there- 
fan  far  araai  lees  <haa  M. ;  aidd  tberefeea  JorlsdielkNi  wai  givon  to  the  eoanty  court  by  lut 
9  A  10  Viet  c.  9$,  iw  5^  and  not  by  etat  18  A  U  Yiet  o.  01 ;  and  no  appeal  lay  under  sect  H 
of  the  Utter  Act 

Tflis  was  a  case  stated  on  appeal  from  the  Oountj  Court  of  Cheshire 
kolclen  at  Gongleton.  The  statements  of  the  oase,  so  far  as  material  to 
tk  present  decision,  were  as  follows. 

^e  particulars  of  the  plaintiff's  demand  were :  r^A^fi 

"This  action  is  brought  to  recover  20L  It.,  as  damages  from  ^ 
the  defendant,  on  the  ibllowing  grounds. 

"  Ist.  For  omitting  and  neglecting  to  levy  on  the  goods  of  Ambrose 
Dean,  in  his  dwelling-house  and  premises,  under  an  execution  issued 
oat  of  this  court  at  the  suit  of  the  plaintiff  against  him  in  the  month 
of  April  last. 

«2d.  For  omitting  to  pay  into  Courts  as  required  by  law,  the  debt 
and  costs  in  the  said  action  of  Mi^er  v.  Dean,  which  you,  the  defendant, 
alleged  you  had  levied  and  received  under  the  said  execution :  and  the 
plaintiff  will  seek  to  recover  the  amount  so  alleged  to  have  been  received 
b;  ;oa  as  money  had  and  received  by  you  to  his  use. 

"  3d.  For  making  a  false  return  to  the  warrant  of  execution  in  the 
said  case  of  Mayer  v.  Dean ;  whereby  you  alleged  that  you  had  not  exe- 
cuted or  levied  such  execution,  and  also  alleged  that  the  said  Ambrose 
Dean  had  no  goods,  chattels,  or  effects  whereon  to  levy." 

At  the  trial,  on  17th  October  last^  before  the  judge  of  the  said  court, 
tlie  following  facts  were  proved  or  admitted.  On  25th  April  last,  the 
present  plaintiff  recovered  in  the  same  court  against  one  Dean,  a  trader 
within  the  meaning  of  the  statutes  relating  to  bankrupts,  judgment  for 
the  sum  of  9{.  9f .  and  costs.  On  the  same  day,  before  the  sitting  of 
the  court,  a  deed  of  assignment,  whereby  Dean  assigned  all  his  estate 
and  effects  to  two  of  his  creditors  as  trustees  for  the  benefit  of  all  his 
creditors,  was  executed  by  Dean  and  the  trustees.  The  trustees  placed 
ft  man  in  possession  of  Dean's  house  and  ^premises ;  and  placards  r«/«e^ 
were  posted  on  the  wall  and  elsewhere  announcing  a  sale  under  '- 
the  trust. 

On  the  evening  of  the  sud  25th  April,  Dean  having  failed  in  satis* 
fying  the  judgment  so  obtained  against  him,  a  warrant  of  execution, 
according  to  the  practice  of  the  said  court,  was  sealed  with  the  seal  of 
the  court,  and  delivered  to  the  present  defendant,  who,  on  the  following 
morning,  and  at  various  other  times  prior  to  the  day  of  sale  hereinafter 
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mentioned,  used  dne  diligence  to  levy  upon  Dean's  goods,  bat  withoat 
effect,  the  shop  and  house  being  invariably  closed.  It  was,  however, 
admitted  that,  but  for  the  arrangement  next  hereinafter  mentioned,  the 
defendant  might  have  levied  thereon  if  and  when  they  were  brought 
out  for  sale ;  and  that  the  value  was  sufficient  to  cover  the  execution : 
but  it  was  proved  also  that,  on  the  morning  of  the  day  upon  which  the 
sale  was  appointed  to  take  place,  namely  5th  May,  the  present  defend- 
ant  told  the  attorney  to  the  trustees  that,  if  Dean's  goods  were  brought 
out  for  sale,  he  should  levy  upon  them  by  virtue  of  the  warrant,  which 
he  then  produced ;  and  that  an  arrangement  was  thereupon  made,  to 
the  effect  that  the  sale  should  be  allowed  to  go  on,  but  that  the  trustees 
should  deposit  with  the  defendant,  to  abide  the  order  of  the  court,  and 
to  indemnify  him  against  any  proceedings  which  might  be  taken  in  the 
matter,  a  sum  of  money  equal  to  the  amount  of  debt  and  coats  stated 
in  the  warrant. 

The  sale  proceeded :  and  the  sum  of  12L  17f .  ScL  was  paid  to  tha 
defendant  under  the  said  arrangement :  and  a  notice  was,  at  the  same 
time,  served  upon  him,  on  the  part  of  the  trustees,  protesting  against 
the  payment  in  question,  and  requiring  him  to  take  out  summonses  in 
interpleader. 

mf*fra-y  ^Proceedings  in  interpleader  afterwards  took  place:  but,  upon 
-*  an  objection  taken  by  the  present  plaintiff,  the  summons  was  dis- 
missed for  irregularity,  and  not  on  the  merits.  The  plaintiff  afterwards 
sued  the  defendant  for  the  20L  It.,  as  above  stated.  The  Judge^  on 
grounds  set  forth  in  the  case,  gave  judgment  for  the  defendant. 

The  case  concluded  by  stating  that  « the  question  for  the  opinion  of 
the  Court  is  whether  such  determinations,  or  either  of  them,  were  right 
in  point  of  law." 

M*Intyrej  for  the  respondent. — ^No  appeal  lies  in  this  case.    Tha 
appeal  from  a  county  court  is  given  by  sect.  14  of  stat.  13  k  14  ^ct 
c.  61,  and  is  confined  to  causes  <<  of  the  amount  to  which  jurisdiction  if 
given  to  the  county  courts  by  this  Act."    Now  the  amount  to  which 
that  Act  gives  jurisdiction  is,  by  sect.  1,  <<  debts,  damages,  and  demands 
which  may  be  sued  for  in  the  said  courts  or  any  of  them  not  exceeding 
the  sum  of  60{.,"  but  exceeding  the  sum  of  20L,  to  which  amosnt 
jurisdiction  was  already  given  by  stat.  9  &  10  Vict.  c.  95,  s.  58.    Here 
the  amount  really  sued  for  was  121.  ITt.  8d.,  the  amount  of  the  debt 
and  costs.     The  defendant  was  answerable  to  the  plaintiff  for  no  more. 
Thus,  on  an  action  for  the  escape  of  a  defendant  taken  under  a  ca.  sa^ 
the  true  measure  of  the  damage  is  the  value  of  the  custody  of  the  debtor 
at  the  moment  of  the  escape ;  Arden  v.  Goodacre,  11  Com.  B.  371  (E.  C. 
L.  R.  vol.  78).     There  Jervis,  C.  J.,  in  delivering  the  judgment  of  the 
Court,  said :  <<  If  the  sheriff  return  nulla  bona  to  a  writ  of  fi.  fa.,  snd 
the  plaintiff  know  of  goods  belonging  to  his  debtor,  he  need  not  iffof 
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forth  a  second  writ  of  fi«  fa.,  bot  may,  in  an  action  for  a  false  r^^E^ 
^return,  recover  from  the  sheriff  the  value  of  the  goods  which  ^ 
the  sheriff  ought  to  have  taken."  This  agrees  with  the  earlier  autho- 
rities, as  Powell  V.  Herd,  2  Ld.  Raym.  1411.  Here  the  sheriff  ought 
to  have  taken,  at  the  utmost,  goods  not  exceeding  in  value  12/.  17f.  Sd. 
Where  an  attachment  is  granted  against  a  sheriff,  it  is  discharged  on  his 
paying  debt  and  costs- 

Morgan  Uoyd^  contri. — The  language  of  sect.  58  of  stat.  9  ft  10 
Vict.  c.  95,  is :  « where  the  debt  or  damage  claimed  is  not  more  than 
202. :"  and  the  Legislature  must  have  had  in  view  the  amount  claimed, 
not  the  amount  ultimately  recovered :  otherwise  the  jurisdiction  would 
depend  upon  the  result  of  the  cause,  which  may  be  uncertain  to  the 
last.  The  amount  claimed  is  that  for  which  the  plaint  is  entered  and 
the  fees  paid.  Further,  the  cause  of  action  here  is  not  simply  the 
omitting  to  levy :  the  complaint  is  also  for  not  bringing  the  money  into 
court,  and  for  a  false  return.  On  these  the  judge  might  have  given 
damages  beyond  the  debt  and  costs. 

Lord  Campbell,  0.  J. — ^We  must  look  at  the'  real  nature  of  the 
cause,  not  at  the  amount  claimed.  It  is  clear  that  here  so  much  as 
20{.  could  not  have  been  recovered ;  so  that  there  was  jurisdiction  under 
Btst.  9  ft  10  Yict.  c.  95,  s.  58,  and  it  was  not  given  by  stat.  18  ft  14 
Viet.  c.  61,  in  which  case  only  an  appeal  lies.  We  therefore  have  no 
jorisdiotion  to  hear  this  appeal. 

CoLSRiDas,  WiGHTMAN,  and  Cbompton,  Js.,  concurred. 

Apgeal  dismiss(  d. 


♦ALCOCK  V.  DELAY.    Jan.  26.  [^660 

In  to  aetion  for  the  price  of  goods,  foppUed  nnder  %  writton  eontnet  which  nfbrred  Ht  tho 
tanu  of  paTment  to  mi  Mrmngement  tboreio  Mid  to  h»re  been  made  between  defendant  and  a 
tidrd  penoB,  St  appeared,  by  the  platnttiTa  eridence,  that  raeh  arrangement  wai  itaelf  in 
writiDg,  bat  eoald  not  bo  prodooed  in  proof  for  want  of  atamp.  Held  that  the  plaintiff  eoold 
aot  reeover,  ae  he  eonld  not  proTO  the  terma  of  payment. 

This  was  a  case  stated,  on  appeal  from  the  Brompton  county  court 
of  Middlesex.  The' facts  material  to  the  decision  of  this  Court  were 
as  follows. 

The  following  is  a  copy  of  the  particulars. 

<<  This  action  is  brought  to  recever  the  sum  of  26/.  6f .,  tor  laths  sup- 
plied by  the  plaintiff  to  one  Robert  Smith  Lacy,  on  or  about  the 
day  of  A.  D.  185  ,  on  the  defendant's  guarantee,  dated  the  8th 

day  of  August,  1853 :  whereby,  in  consideration  that  the  plaintiff  would 
Bopply  the  said  Robert  Smith  Lacy  with  laths  for  the  purpose  of  lathing 
a  certain  building  called  The  Oratory,  Brompton,  the  defendant  agreed 
to  see  the  plaintiff  paid  according  to  the  arrangements  made  by  the 
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said  defendant  with  one  Jadtson ;  tbat  the  said  llobert  Smith 

Lacy  did  not  pay  the  plaintiff  for  the  siiid  laths ;  and  that  the  defend- 
ant did  not  see  the  plaintiff  paid^  nor  pay  the  plaintiff,  aocordrng  to  the 
itrrangement  made  by  him  the  said  defendant  with  the  said 
Jaokson,  aecording  to  his  said  guarantee." 

Here  followed  nn  aeoonnti  stating  ^  balMie^  of  261.  6i.  against  th( 
defendant. 

The  cause  came  on  for  trial  before  the  j^ge  of  the  Brompton  comity 
court  of  Middlesex,  on  19th  Jnne  last,  when  the  following  foots  appear^ 
in  evidence. 

The  defendant  was  employed  by  one  Jackson  to  do  bnilder^s  work  st 
a  place  called  The  Oratory,  where  a  certain  bailding  was  in  eouree  of 
»Bfi11  ^^^^^^^  ^7  Jackson.  The  ^defendant  snb)et  a  portion  of  the 
^  work  to  one  Robert  Smith  Lacy.  Lacy  applied  to  the  plaintiff, 
who  was  a  lath-vehder,  to  snpply  him  with  laths  for  the  carrying  on  of 
Lacy's  work  at  The  Oratory.  The  plaintiff  agreed,  provided  the  defend- 
ant would  guaranty  payment  for  the  laths :  and  the  defendant  accord- 
ingly signed  the  following  document,  which  was  handed  to  the  plaintiff. 

«  41  Lower  Belgrave  Place,  I^mKco. 
«( August  6th,  1858. 

<<Sir,  I  have  accepted  Mr.  Lacy's  ofibr  to  do  the  lathing  at  Hie 
Oratory,  Brompton.  I  understand  you  are  going  to  supply  him  witb 
laths :  and  for  the  laths  you  supply  him  for  fene  I  will  agree  to  see  yo« 
paid  according  to  my  arrangements  with  Mr.  Jackson. 

<<  I  am,  Sir,  Yours  truly,  0.  Dblat. 
«  To  Mr.  Alcock." 

The  plaintiff  thereupon  supplied  Lacy  with  the  laths  at  the  dates,  in 
the  quantities,  and  at  the  prices,  stated  in  the  particulars.  Lacy's  work 
at  The  Oratory  was  completed  about  January  1854% 

It  did  not  appear  in  eyidence  that,  before  or  at  the  time  of  the  giving 
bf  the  guarantee,  or  the  supply  of  the  goods,  the  plaintiff  was  informed 
of  the  ezist^ace  of  any  agreemeit  in  writing  between  the  defeadaut 
ftnd  Jackson,  or  knew  what  were  the  arrangements  alluded  to  in  tbe 
guarantee ;  nor  was  it  proved  that  any  specific  arrangement  was  at  anj 
time  mentioned  to  him. 

About  11th  October,  1853,  the  pkintiff,  having  then  delivered  laths 
to  the  amount  of  about  50Z.,  inquired  of  the  defendant  how  he  was  to 
be  paid.  The  defendant  said :  As  the  plaintiff  pleased ;  but  he  wished, 
*6621  ^^^'^''^  payment,  that  the  work  should  be  measured.  This  ^was 
^  done.  (The  case  then  stated  some  payments  by  defendant  to 
plaintiff.) 

At  the  close  of  the  plaintiff's  case,  Lacy,  who  had  been  previously 
examined,  was  again  called,  and  stated  that,  before  he  commenced  work- 
ing, he  had  a  conversation  with  the  defendant,  in  which  the  latter  8aid 
his  arrangement  with  Jackson  was  for  payment  every  four  weeks,  and  that 
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the  witness,  made  his  agreement  with  the  defendant  acccHrdingly.  Hq 
added  that  the  defendant  said  nothing  about  any  writing.  The  defend- 
ant, who  had  also  been  examined  on  behalf  of  the  plaintiff,  was  recalled 
bj  him,  and  said  that,  in  the  conyereatton  aboYe  alluded  to,  he  told  Laoj 
that  the  agreement  with  Jackson  was  in  writing.  No  evidence  was  given 
as  to  the  contents  of  this  agreement. 

Under  these  circnmstances,  it  was  contended,  on  the  part  of  the 
defendant,  thai  the  plaintiff  ought  to  be  nonsuited,  on  the  ground  that 
the  arrangements  between  the  defendant  and  Jackson,  referred  to  in 
the  particulars  of  demand  and  in  the  guarantee,  were  in  writing.  That 
this  now  appeared  by  the  evidence  for  the  plaintiff;  and  that  the  docu« 
ment  ought  to  be  produced  by  the  plaintiff.  For  the  plaintiff  it  was 
contended  that  there  was  no  evidence  to  show  that  the  «  arrangements" 
in  question  referred  to  any  written  agreement  between  the  defendant 
md  Jackson,  but  that  the  evidence  showed  that  the  term  <t  arrange* 
meats"  referred  to  the  verbal  agreement  proved  by  Lacy,  namely  that 
Jackson  had  agreed  to  pay  the  defendant  every  four  weeks.  And  thai 
there  was  no  evidence  to  show  that  the  agreement  between  Jackson  and 
the  defendant  contained  any  stipulation  as  to  the  time  and  mode  of  pay- 
ment. The  defendant's  advocate  said,  in  reply  to  this  latter  proposition, 
that  the  ^plaintiff  was  bound  to  prove  what  the  agreement  was 
by  production  of  the  writing  above  referred  to. 

The  judge  was  of  opinion  that  the  document  ought  to  be  produced  by 
the  plaintiff:  but  he  gave  time  for  the  production  of  it  by  him,  and 
directed  that  the  trial  should  proceed,  subject  to  this  reservation.  Wit- 
nesses were  called  in  defence  upon  points  not  material  to  the  present 
case.  The  document  in  question  being  in  the  possession  of  defendant, 
or  accessible  to  him,  his  advocate  consented  to  produce  it  on  a  future 
day :  and  the  case  was  adjourned  for  that  purpose. 

At  the  sitting  of  the  court  on  July  18th,  the  case  being  again  called 
on,  the  defendant's  advocate,  in  pursuance  of  the  consent  above  stated, 
brought  into  court  a  written  but  unstamped  paper,  stated  to  be  the 
iastmment  referred  to :  but  he  contended  that  it  could  not  be  used  by 
the  plaintiff  as  evidence  for  want  of  a.  stamp  ;  and  that  the  plaintiff  was 
•till  liable  to  be  nonsuited.  The  document  was  not  read :  and  the  judge 
held  that,  taking  the  objection  to  be  good,  the  unstamped  writing  could 
not  be  regarded  as  an  arrangement  between  the  defendant  and  Jackson 
by  which  the  defendant's  undertaking  to  the  plaintiff  could  be  qualified 
according  to  the  terms  of  the  guarantee ;  that  for  this  purpose  the 
objection  made  it  waste  paper ;  the  case  between  plaintiff  and  defendant 
stood  as  if  there  had  been  no  written  document;  and  that  there 
appeared,  therefore,  upon  the  whole  evidence,  no  material  qualification 
of  the  guarantee :  and  he  gave  judgment  for  the  plaintiff  to  the  full 
extent  of  his  claim. 

The  question  for  the  opinion  of  the  Court  is :  Whether  the  ruling  of 
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*(\(\dr\  ^^^  J^^S^  ^^  correct ;  and  whether  the  ^plaintiff  ought  not, 
-^  under  the  circumBtances,  to  have  been  nonaaited. 

Jajfce^  for  the  appellant. — The  judge  having  decided  on  the  necessity 
of  the  production  of  the  instrumenti  it  must  be  taken  that,  in  his  view, 
the  contract  with  Jackson  was  in  writing.  Some  attempt  seems  to  have 
been  made  to  show  a  verbal  contract :  but,  the  judge's  decision  being 
(in  default  of  appeal)  final  both  on  law  and  fact,  that  is  now  out  of  tie 
question.  Then,  there  being  a  written  contract  not  stamped,  the  ques- 
tion is  whether  oral  evidence  of  the  effect  of  such  contract  can  be  given: 
and  clearly  that  could  not  be  done.  Neither  could  the  case  be  treated 
as  if  there  were  no  such  contract.  [Lord  Campbell,  0.  J. — Was  Regiiia 
V.  Watts,  1  Dearsl.  Gr.  Ca.  Res.  826,  cited  on  the  trial  7  It  seems  to 
be  in  point.] 

j9bm,  contri. — ^Perhaps  the  ground  upon  which  the  learned  judge 
founded  his  decision,  at  any  rate  as  it  appears  to  have  been  expressed, 
may  not  be  strictly  accurate :  but  the  question  is  whether,  in  fact,  it 
was  necessary  that  the  writing  should  be  produced.  Now  the  word 
<«  arrangements"  is  consistent  with  either  a  verbal  or  written  agreement. 
[Lord  Campbell,  C.  J. — But  there  was  evidence,  which  satisfied  thn 
learned  judge,  that  the  agreement  referred  to  as  the  «  arrangements ' 
was  in  writing.]  It  does  not  appear  that  the  writing  offered  in  evidence 
was  one  which,  even  if  stamped,  would  have  affected  the  guarantee, 
^^r^f'-y  Lord  Campbell,  C.  J. — I  regret  that  we  must  give  ^judgment 
^  for  the  appellants.  It  is  just  such  a  case  as  used  to  occur  fre- 
quently, to  the  great  scandal  of  the  law.  As  the  law  now  stands,  pay- 
ment for  the  stamp  might  have  been  given  during  the  trial.(a)  But  we 
have  no  choice.  It  was  incumbent  on  the  plaintiff  to  show  what  the 
arrangement  with  Jackson  was.  That  was  by  an  agreement  in  writing, 
the  effect  of  which  could  therefore  not  be  proved  by  oral  evidence.  So 
the  judge  properly  held ;  and  he  most  properly  allowed  time  for  the 
production  of  the  writing.  It  is  produced,  but  without  a  stamp.  Then 
the  judge,  in  his  anxiety  to  do  substantia  justice,  treats  the  unstamped 
writing  as  waste  paper.  But  in  Regina  v.  Watts  all  the  judges  except 
my  brother  Parke  held  that  an  unstamped  paper,  containing  a  substan- 
tial agreement,  was  not  waste  paper,  but  was  so  far  a  contract  that  it 
could  not  be  the  subject  of  larceny,  being  a  chose  in  action.  The  jadge 
therefore  had,  in  the  present  case,  no  evidence  before  him  on  which  he 
could  see  what  was  the  contract  between  the  plaintiff  and  defendant. 
There  must  be  a  new  trial ;  and  the  costs  of  the  first  trial  and  of  the 
appeal  must  be  paid  by  the  respondents. 

Coleridge,  Wightman,  and  Crompton,  Jb.,  concurred. 

Order  for  new  trial. 

(•)  Stot  17  4  IS  ITiet  e.  125  (The  Conmon  Law  FMoedwt  Ae^  1SM)»  i. »,  At. 
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*FISHER  r.  BRIDOES.    Jan.  27.  [*666 

Ihe  ptrty  rereniog  a  Jttdgm«iit  in  error  ii  itfll  not  entitled  to  any  costs  in  error :  the  Common 
Lftw  Procedure  Act,  1862  (16  A  16  Vict  e.  76),  s.  148,  rendering  error  a  step  in  tlie  eanse,  doee 
Dot  iffcct  the  costs. 

The  mle  is  tlie  same,  whether  the  error  be  suggested  in  the  court  where  the  action  is  hronght,  or 
in  a  eoart  of  error. 

Ball,  in  the  Bail  Court,  before  Crompton,  J.,  obtained  a  rule  calling 
on  the  plaintiff  to  show  cause  why  the  Master  should  not  review  his 
taxation.  The  plaintiff  had  obtained  judgment  in  this  Gourt.(a)  Error 
being  suggested,  the  Court  of  Exchequer  Chamber  reversed  the  judg- 
meDt.(i)  The  Master,  on  taxation,  had  refused  to  allow  the  defendant 
any  costs  in  error. 

H.  Hawkifu  now  showed  cause. — ^Formerly,  there  being  no  statute  to 
give  a  party  reversing  a  judgment  any  costs  in  error,  he  did  not  have  them. 
It  is  contended,  however,  that  The  Common  Law  Procedure  Act,  1852(15 
k  16  Vict.  c.  76),  s.  148,  abolishing  the  writ  of  error,  and  making  error 
a  step  in  the  cause,  gives  the  party  costs.  But  that  is  a  mere  altera- 
tion in  the  form  of  the  proceeding,  and  cannot  have  such  an  effect. 
The  «9th  rule  of  the  General  Rules  (I)  of  Hilary  Term  16  yict.(<?)  is 
also  relied  on.  That  rule  is  in  these  terms :  «<  the  costs  of  proceedings 
in  error  shall  be  taxed  and  allowed  as  costs  in  the  cause.'*  That  directs 
how  the  copts  are  to  be  taxed,  but  does  not  profess  to  give  costs  where 
they  are  not  given  by  statute.  If  it  did  attempt  to  give  them,  it  is  a 
question  if  it  would  be  within  the  jurisdiction  of  the  framers  of  those 
rales  to  do  so.  [Lord  Campbell,  *C.  J. — In  the  House  of  Lords  r^^^^r 
costs  are  in  the  discretion  of  the  House.  It  would  hardly  be  in  ^ 
the  power  of  the  framers  of  the  rules  to  alter  that.]  The  25th  of  the 
General  Rules  (IV)  of  Hilary  Term  16  Vict.,(d)  that  « the  costs  of  pro- 
ceeding in  error  shall  be  taxed  and  allowed  as  costs  in  the  cause,  and 
no  double  costs  in  error  shall  be  allowed  to  either  party,"  is  explainable 
in  the  same  manner. 

BaUj  in  support  of  his  rule. — The  general  rule  is  that  the  victor  shall 
have  costs.  The  case  of  the  party  reversing  a  judgment  in  error  was 
an  exception :  but,  since  error  became  a  step  in  the  cause,  it  is  no  longer 
one.  The  rules  direct  that  costs  shall  be  given  as  in  other  steps  in  the 
cause.  [Crompton,  J. — The  party  who  obtains  a  new  trial  on  account 
of  a  misdirection,  though  victor,  gets  no  costs ;  and  his  case  is  most 
analogous  to  the  person  succeeding  in  error.  If  you  are  right,  the  form 
of  the  reversal  of  judgment  in  the  Court  of  Error  must  be  altered ;  for 
that  does  not  give  the  successful  party  the  costs  in  error.] 

(a)  Seo  Fisher  v.  Bridget,  3  B.  A  B.  118  (B.  0.  L.  R.  toL  75). 
(6)  See  FUher  «.  Bridges,  S  B.  A  B.  843  (B.  0.  L.  R.  toL  77). 
(e)  I  B.  A  B.  xir.  (B.  0.  L.  R.  Tol.  73). 
(li)  1  B.  A  B.  Uxzii.  (B.  C.  L.  B.  toL  73). 
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Lord  Gampbbll,  C.  J. — ^I  am  of  opinion  that  the  Master  did  well  to 
disallow  those  coats*  Formerly  thejoould  not  have  been  claimed;  and 
we  are  to  see  whether  the  law  has  been  altered  in  that  respect.  It  has 
not  been  altered  by  any  miaetment ;  for  The  Common  Law  Procedure 
Act,  1852,  sect.  148,  says  merely  that  the  writ  of  error  shall  be 
abolished,  and  the  proceeding  in  error  be  a  step  in  the  cause;  altering 
the  form  of  the  proceeding  in  error,  bat  not  its  effect.  Then  has  it 
*f%f{Rl  ^^^^  altered  by  any  rule  which  the  Judges  had  authoritj  to 
^  *make  ?  If  I  adopted  Mr.  Sairs  construction  of  the  rules,  J 
should  doubt  if  the  Judges  had  authority  to  alter  the  statutes  which 
regulate  the  giving  of  costs.  But  on  a  fair  construction  of  those  rules 
they  mean  that,  where  the  costs  are  allowable,  they  shall  be  so  taxed. 
They  are  regulations  as  to  the  mode  in  which  the  amount  of  costs  shall 
be  ascertained  where  by  law  they  may  be  claimed,  not  affectiog  the 
liability  to  costs. 

CoLBRiPQB,  J. — It  is  admitted  that  before  The  Common  Law  Pro- 
cedure Act,  1852,  these  costs  were  not  claimable.  The  Court  has  do 
power  to  impose  costs.  We  must  therefore  discharge  this  rule  unless 
we  find  that,  directly  or  indirectly,  these  costs  have  been  given  by  thft 
Legislature.  It  would  be  a  very  strong  thing  to  infer  from  the  words 
u  error  shall  be  a  step  in  the  cause"  that  tins  step,  and  all  which  fol- 
lowed it,  were  to  carry  costs. 

Then  as  to  the  rules.  I  think  they  bear  the  interpretation  given  hj 
my  Lord.  If  they  did  not,  I  should  think  them  beyond  the  authoritj 
given  to  the  Judges  who  framed  them.  That  authority  i&  in  The  Com- 
mon Law  Procedure  Act,  1852,  sect.  223.  All  the  language  of  that 
section  points  to  the  framing  of  rules  for  regulating  the  manner  in 
which  the  existing  rights  should  be  ascertained  and  enforced,  not  for 
giving  new  rights. 

WiQHTMAN,  J. — I  also  think  that  it  neither  was  the  intention  of  the 
framers  of  those  rules,  nor  within  their  authority,  to  give  costs,  when 
the  law  did  not  already  give  them. 

Crompton,  J. — I  granted  the  rule  because  the  question  was  of  im* 
♦fif>Q1  P^^^^°^®'  ^^^  ^^^^  ^  strong  intimation  that  my  *own  opinion  was 
•^  against  the  application.  I  am  glad  the  question  has  been  dis- 
cussed; but  I  cannot  say  that  I  have  ever  entertained  any  serious 
doubt.  We  are  asked  to  order  the  Master  to  allow  the  costs  of  the 
proceeding  in  error  terminating  in  a  reversal  of  judgment.  These  costs 
are  not  included  in  the  judgment  in  error ;  if  they  should  be  in  that 
judgment,  it  is  the  Court  of  error  which  ought  to  alter  the  judgment 
so  as  to  give  them. 

I  agree  in  the  construction  of  the  Act  and  rules.  If  it  were  other- 
wise, we  should  hold  that,  incidentally  and  by  a  side  wind,  the  jodg- 
ments  of  all  Courts  in  error  were  altered,  even  those  of  the  House  of 
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Lords,  and  that  the  HouBe  of  Lords  had  no  longer  discretion  over 
costs.  Rule  discharged.(a) 

(a)  MARSHALL  «.  RICHARD  JACKSON.    April  18. 

Tins  1VM  an  Mtion  brought  in  the  Qoeeii'i  Bench :  the  defendant  appeared  by  attorney;  anl 
the  plaintiff  ligned  judgment  for  want  of  a  plea.  The  defendant  aftenrardii  by  hit  next  friend, 
Mggeeted  error  in  the  Qneen'e  Bench,  on  the  gronad  that  he,  defendant,  wae  an  infant,  but  had 
appeared  by  attorney.  The  plaintiff  travened  the  inikncy ;  and,  upon  the  trial  before  Lord 
Campbell,  C.  J.,  at  the  Middlesex  Sittings  after  Miehaelmaa  Term,  1854,  a  rerdiet  was  found  for 
the  defendant.  A  rule  for  Judgment  of  rerenal  waa  obtained  in  thii  eoiirl  On  the  taxation 
of  eoets,  the  Master  refused  to  tax  the  costs  of  the  next  friend. 

K  Bmttar  now  moved  for  a  rule  to  show  cause  why  the  rule  for  Judgment  in  error  should  not 
be  amended,  by  adding  thereto  the  words  **with  the  costs  of  the  said  Mark  William  Jaekson* 
(the  next  friend),  ^and  why  the  Master  of  this  Honourable  Court  should  not  tax  the  eoetf 
sceordingly."  He  contended  that,  as  the  proceeding  in  error  was  now  a  conUnnation  of  the  original 
caaie,  the  defendant  was  entitled  to  costs  by  stat  28  H.  8,  c.  15 :  and  he  distinguished  the  case 
from  Fieher  e.  Bridges  (the  ease  in  the  text)  on  the  ground  that  there  the  Judgment  in  error  wai 
« jadgment  of  another  court,  the  Court  of  Bxohe4|uer  Chamber ;  whereas  bore  the  proceedings 
irere  wholly  in  the  (Queen's  Bench,  so  that,  in  effect  the  case  was  like  that  of  a  cause  where 
judgment  is  given  in  the  first  instance  for  the  defendant ;  and  that  what  would  have  formeriy  beet 
costs  *ia  error  were  now  coets  in  the  cfusse.  He  referred  to  Oray's  Treatise  on  the  Law 
ttf  Costs,  e.  xIriL,  p.  397,  and  to  Brans  «.  Collins,  2  Dowl.  A  L.  080,  093.  \^670 

Per  CiTBiAM  ( Lord  Cam pb  bll,  C.  J.,  Colbrxdob,  Wiohtx ah,  and  Cno vpton,  Js.).— Can 
it  be  Bcrioualy  contended  that  the  mere  provision,  that  there  shall  be  no  writ  of  error,  by 
Baking  error  a  step  in  the  cause,  sweeps  away  all  the  former  law  ?  If  a  statute  had  enacted 
that  such  and  such  Judgment  should  be  pronounced  upon  a  writ  of  error  being  sued  out,  would 
there  be  no  such  judgment  now  that  there  is  no  writ  of  error  ?  It  could  not  be  nsasssaty  thai 
the  Legislature,  in  putting  an  end  to  the  writ  of  error,  should  expressly  enact  that  the  la^ 
•hoold  in  other  respects  remain  the  same.  Rule  refused. 


MOSS,  Appellant ;  The  Commissioners  of  Sewers  of  the  City  of  LON- 
DON, Respondents.    Jan.  29. 

Under  The  City  of  London  Sewers  Act,  1848  (U  A  12  Vict.  e.  elxiii.,  local  and  personal,  pnblic)^ 
the  oeeupiert  of  houses  in  Seijeants'  Inn,  Fleet  Street,  which  lies  within  the  ambit  of  the  ei^ 
of  London,  but  is  extra-parochial  and  not  within  any  ward,  are  nevertheless  liable  to  be 
rated  to  the  Conaolidated  rate,  authorised  by  sects.  168, 169. 

Although,  before  the  Act,  no  person  was  rated  in  respect  of  such  houses. 

The  asseeement  of  places  not  within  wards  may  be  elfected  by  the  Commissioners  directing,  by 
their  warrant  under  sect  168,  the  authorities  of  a  ward  to  rate  a  place  named  in  such  warranty 
adjocniDg  to  the  ward. 

Notice  of  appeal  against  tlie  rate  after  mentioned  hartng  been  giTenr 
bj  William  Moss,  by  consent  and  order  of  Coleridge,  J.,  under  stat. 
12  k  13  Vict.  c.  45,  s.  11,  a  case  was  stated  for  tbe  opinion  of  the 
Court ;  the  material  statements  whereof  were  as  follows. 

The  appellant  was,  at  the  time  of  the  making  of  the  nnder-mentioned 
rate,  an  inhabitant  of  Serjeants'  Inn,  Fleet  Street,  and  occupied  a 
house,  No.  11,  which  is  situate  on  the  South  side  of  that  Inn.  Ser- 
jeants' Inn  is  situate  on  the  South  side  of  Fleet  Street ;  frem  which 
it  is  entered  by  a  gateway  of  the  width  of  about  sixteen  feet.  It  con- 
sists of  seventeen  houses,  situate  on  the  sides  of  a  paved  square.  It 
has  also  an  entrance  from  Mitre  Court.    At  both  these  entrances  ther^^ 
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*fS711  ^^  *g<^te8  which  are  always  shnt  at  night,  and  occasionally  by 
•^  day.  The  Inn  is  lighted,  watched,  paved,  and  cleansed  at  the 
expense  of  the  inhabitants:  but  Fleet  Street  and  Mitre  Court  are 
paved,  lighted,  and  cleansed  by  the  Commissioners  of  Sewers  herein- 
after mentioned.  The  Inn  abuts  towards  the  South  upon  the  Temple, 
towards  the  East  upon  the  extra-parochial  precinct  of  Whitefriars,  and 
towards  the  North  and  West  upon  the  parish  of  Saint  Dunstan  in  the 
West.  The  whole  of  the  Inn  is  extra-parochial,  except  that  some  of 
the  houses  on  the  West  side  of  the  Inn  extend  backward  a  few  feet  into 
the  parish  of  Saint  Dunstan  in  the  West ;  and  the  inhabitants  of  those 
houses  are  rated  to,  and  pay,  the  poor-rates  of  the  parish  of  Saint 
Dunstan  in  the  West  for  such  parts  of  their  houses  as  stand  in  that 
parish.  And  snch  backs  of  houses,  being  in  the  parish  of  Saint  Dnnstan 
in  the  West,  and  the  ward  of  Farringdon  Without,  are  altogether  oot 
of  consideration  in  the  present  case.  The  Inn  was  formerly  occupied 
by  the  Serjeants  at  law ;  and  the  houses  are  chiefly  let  as  chambers  to 
persons  in  the  profession  of  the  law.  Serjeants'  Inn,  Fleet  Street,  is 
locally  within  the  boundaries  of  the  City  of  London,  but  has  not  been 
treated  as  part  of  the  ward  of  Farringdon  Without :  and  the  inhsbi- 
tants  have  never  been  called  upon  to  serve  ward  ofiSces,  or  to  Tote  at 
ward  elections.  The  inhabitants  of  Serjeants'  Inn  are  rated  to,  and 
pay,  the  police  rate  of  the  City  of  London,  but  have  never  paid  or  con- 
tributed in  any  way,  directly  or  indirectly,  to  the  payment  of  ward 
clerks  or  beadles,  nor  to  any  of  the  expenses  connected  with  the  holding 
of  wardmotes  or  other  ward  meetings,  nor  to  any  of  the  charges  or  ex- 
penses for  other  local  purposes  connected  therewith  within  the  said  ward 
♦fi791  ^^  Farringdon  Without,  *or  any  other  ward.  For  all  psrliamen- 
-*  tary  taxes,  Serjeants'  Inn  is  assessed  as  a  separate  district,  and 
is  not  assessed  as  a  part  of  any  ward.  Several  Acts  of  Parliament  have 
passed  for  the  paving  and  lighting  of  the  City  of  London :  bat  onder 
none  of  them  has  Serjeants'  Inn  ever  been  assessed.  By  The  City  of 
London  Sewers'  Act,  1848(a)  (continued  by  The  City  of  London  Sewers' 
Act,  1851  (i),),  sect.  168,  a  rate  called  '^  the  consolidated  rate"  is  directed 
to  be  made  for  the  purposes,  by  the  persons,  and  in  the  manner  therein 
stated:  and  the  order  for  making  the  rate  appealed  against  is  as  follows. 
^'  At  a  meeting  of  the  Commissioners  of  Sewers  of  the  City  of  Lon- 
don, duly  appointed  by  the  Mayor,  aldermen,  and  commons  of  the  said 
city,  in  common  council  assembled,  under  and  by  virtue  of  The  City  of 
London  Sewers'  Act,  1848,  held  at  the  Guildhall  within  the  said  citj, 
pursuant  to  the  said  Act  (seven  at  least  of  such  Commissioners  being 
present,  the  20th  day  of  February,  1849) : 

(a)  11  A  13  Viet  o.  olztil.,  local  and  penooal,  pablie :  printed  at  length  in  the  SImMu  a> 
Large.  "To  provide  for  the  sanatory  improTement  of  the  city  of  London  and  the  fib«tif« 
thereof,  and  for  the  better  cleansiDg,  seMrering,  paTing,  and  lighting  the  same." 

(6)  14  A  16  Viet  e.  xeL,  local  and  personal,  pnUio.  '<  To  eonttnoe  The  Cl^  ef  !«<« 
Sewen^  Aet»  1S4S,  and  to  alter  and  aiaend  the  proTiaiona  of  the  aaid  Aet" 
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('Itis  ordered  and  directed  that  the  alderman  of  the  ward  of  Far- 
riogdon  Without,  within  the  said  city,  or  his  deputy,  and  the  major 
part  of  the  common  councilmen  of  the  said  ward,  do  and  shall,  within 
fourteen  days  after  the  date  of  this  order,  in  writing,  under  the  hand 
of  Joseph  Daw,  the  clerk  of  the  said  Commissioners,  make  a  rate,  to  be 
called  <the  consolidated  rate,'  for  four  quarters  of  a  year,  from  the  29th 
dsj  of  September,  1848,  *to  the  29th  day  of  September,  1849,  .^g.^ 
at  and  after  the  rate  of  one  shilling  in  the  pound,  for  the  pur-  '- 
pose  of  forming,  making,  maintaining,  keeping  in  repair,  paving,  light- 
ing, sweeping,  cleansing,  and  watering  the  streets  within  the  said  city, 
and  of  makbg  and  carrying  into  effect  such  improvements  within  the 
said  city  as  the  said  Commissioners  are  or  shall,  or  may,  from  time  to 
time,  or  at  any  time,  be  authorized  to  make  and  carry  into  effect,  and 
of  constructing,  altering,  repairing,  and  cleansing,  the  sewers  within 
the  said  city,  and  for  otherwise  maintaining  effectually  the  wholesome 
sewerage  and  drainage  of  the  said  city,  and  of  defraying  the  salaries, 
gratuities,  wages,  and  allowances  of  all  ofiScers  acting  in  the  execution 
of  the  said  Act,  unless  otherwise  provided  for,  and  all  other  incidental 
costs,  payments,  charges,  and  expenses  attending  the  execution  of  the 
powers,  duties,  and  authorities  by  the  said  Act  imposed  upon  and  given 
to  the  said  Commissioners,  and  which  are  not  therein  otherwise  specially 
provided  for ;  and  for  securbg,  raising,  and  paying  any  moneys,  and 
the  interest  thereof,  which  may  be  borrowed  on  the  security  of  the  said 
consolidated  rate  in  pursuance  of  the  provisions  of  the  said  City  of 
London  Sewers*  Act,  1848.  And  the  alderman,  deputy,  and  common 
ooTincilmen  of  the  said  ward  of  Farringdon  Without  are  hereby  required 
to  take  notice  that,  by  the  said  Act,  such  rate  is  to  be  made  upon  every 
person  who  shall  inhabit,  hold,  occupy,  possess,  and  enjoy  any  house  or 
building  within  the  siyd  city,  or  partly  within  and  partly  without  the 
said  city  (whether  such  person  shall  be  now  liable  in  respect  of  such 
hoQse  or  building  to  be  assessed  to  the  relief  of  the  poor,  or  be  not  liable 
to  be  assessed  to  the  relief  of  the  poor,  in  respect  thereof,  by  reason  of 
such  house  or  *building  being  situated  in  any  precinct  or  extra-  r^^YA 
parochial  place  or  otherwise),  sKSCording  to  the  full  net  annual  ^ 
Talne  thereof,  respectively  (except  in  the  several  cases  in  the  said  Act 
mentioned) :  the  same  to  be  ascertained  in  manner  in  the  said  Act  men- 
tioned." (The  order  then  stated  the  times  of  collection.)  <<  And  the 
said  Act  farther  directs  that,  where  any  house  with  the  appurtenances 
held  therewith  shall  be  situated  partly  in  one  and  partly  in  another  of 
the  wards  of  the  said  city,  the  same  shall,  for  the  purpose  of  the  said 
fstes,  be  deemed  to  be  wholly  within  the  ward  in  which  the  larger  part 
of  the  space  of  ground  covered  by  or  contained  in  the  same  shall  be 
sitnated:  and  no  rate  shall  be  paid  in  respect  of  the  smaller  part  thereof 
i&  the  ward  wherein  the  same  shall  be  situated.  And,  where,  from  the 
eqnal  aiie  of  the  parts  in  each  ward  of  any  such  space  of  ground,  or 
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from  nncertain  boundaries  of  tlie  wards,  or  from  any  other  eauBe,  it 
shall  be  doabtful  in  which  ward  the  larger  part  of  snch  space  of  gronod 
shall  be  situated,  such  house  and  appurtenances  shall  be  dwned  to  be 
wholly  situated  in  such  one  of  the  wards,  within  which  any  part  thereof 
shall  be  situated,  as  the  person  assessed  or  rated  in  respect  of  the  laoe 
shall  elect."    (Then  followed  other  directions  not  now  material.) 

«<  Given  under  my  hand  the  20th  day  of  February,  1849,  above  men- 
tioned/' (Signed  by  the  clerk.) 

The  title  of  the  rate  is : 

«  Sewers*  London  Consolidated  Rate. 

<<  A  rate  or  assessment  of  the  consolidated  rate,  made  pursuant  to  u 
order  of  the  Commissioners  of  Sewers  of  the  City  of  Landon,  beviog 
^-g,  date  the  20th  day  of  ♦February,  1849,  by  rirtuo  of  The  City  of 
J  London  Sewers*  Act,  1848,  by  the  alderman's  deputies  and  ib 
major  part  of  the  common  councilmen  of  tho  ward  of  Farringdon  With 
out,  for  four  quarters  of  a  year,  from  the  29th  day  of  September,  1818 
to  the  29th  day  of  September,  1849,  at  and  after  the  rate  of  one  shil- 
ling in  the  pound,  for  raising  such  competent  sum  ct  money  as  the  said 
Commissioners  have  judged  needful  to  defray  the  expense  of  forobg, 
making,  maintaining,  keeping  in  repair,"  &c.  (following  the  order),  <«iB 
pursuance  of  the  proyisions  of  the  said  Act, 

« We,  the  aldennan*8  deputies  and  the  major  part  of  the  eonimon 
councilmen  of  the  ward  of  Farringdon  Without  have  made  the  foregoiiig 
rate  or  assessment,  by  yirtue  of  and  according  to  the  directions  of  the 
before  recited  Act  of  Parliament,  amounting  to  the  sum  of  188U.  8i. 

«  Dated  thb  12th  April,  1849."  Signed  by  the  deputies  and  com- 
mon councilmen. 

In  this  rate  the  appellant,  Mr.  Moss,  is  rated  for  premises  situted 
on  the  South  side  of  Serjeants*  Inn,  Fleet  Street.  And  it  is  admitted 
that  he  is  properly  rated  if  Serjeants'  Inn  is  within  the  jnrisdictioD  of 
the  said  Commissioners.  The  Temple,  which,  like  Serjeants*  Idd,  is  ib 
the  city  of  London,  is  not  rated  to  the  Consolidated  rate  for  the  citj  of 
Iiondon. 

The  question  for  the  opinion  of  this  Court  is,  whether  Mr.  Hoes  'n 
liable  to  the  rate  for  the  premises  occupied  by  him  in  Serjeants'  lu. 
The  proyisions  in  any  Act  for  lighting,  paving,  or  deanaing  the  city  of 
London  may  be  referred  to  on  the  argument. 
*6761  ^^  ^^^  Court  shall  decide  that  the  premises  ooenpied  Hy  Mr. 
^  Moss  are  not  liable  to  be  assessed  to  the  rate  in  question,  thi 
rate  is  to  be  amended  by  striking  out  the  name  of  Mr.  Moss :  bat,  if 
the  Court  shall  consider  that  the  premises  are  liable^  the  rate  is  to  itatti 
confirmed,  so  far  as  regards  the  last  two  quarters  only. 

A  judgment  in  conformity,  &c.,  to  be  entered  at  Sessions. 

The  case  was  argued  in  this  Term,(a)  by  Sir  JP.  Eidfy  for  the 

(a)  Jumoarj  17tli,  1865.    B«fortf  Lofd  GbmpboO,  a  J.,  Ool«Ug%  WlgtaMi,  uA  Ctmt 
Ja 
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respondents,  and  Prenderga$t  for  the  appellants.  It  was  agreed  that 
the  qneetion  was,  whether  the  appellants  could  be  rated  at  all  to  the 
Consolidated  rate,  and  not  whether  or  not  the  particular  rate  made  by 
the  authorities  of  the  ward  oould  be  supported.  As  the  argument  rested 
entirely  on  the  comparison  of  the  different  clauses  of  The  City  of  Lon- 
don Sewers'  Act,  1848,  it  is  considered  sufficient  to  refer  to  the  judg 
ment  of  the  Court.  Our.  adv.  vtift. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  question  submitted  to  us  in  this  case  is,  whether  the  occupier  of 
a  house  in  Serjeants'  Inn,  Fleet  Street,  is  liable  to  be  rated  under  stat. 
11  ft  12  Yict.  c.  dziii.,  entitled  <«  An  Act  to  provide  for  the  sanatory 
improvement  of  the  city  of  London,  and  the  liberties  thereof,  and  for 
die  better  cleansing,  sewering,  paring,  and  lighting  the  same."  Ser* 
jeanta'  Inn,  Fleet  Street,  is  an  eztra*parochial  place  adjoining  the 
ward  of  Farringdon  Without,  but  not  in  that  ward  nor  in  any  other 
ward,  ^although  within  the  city  and  county  of  the  city  of  Lon-  r«gi*i^ 
don.  *- 

Aiber  deliberately  considering  all  the  provisions  of  the  Act  which 
have  any  relation  to  this  subject,  we  are  of  opinion  that  the  occupiers 
of  houses  in  Serjeants'  Inn  are  liable  to  be  rated. 

The  object  of  the  Act  appears  to  be  to  constitute  the  whole  city 
<«  and  all  precincts  and  places  within  the  city  of  London  or  the  liberties 
thereof  "(a)  one  district  for  sanatory  improvement.  Accordingly,  Com* 
misaioners  are  appointed  who  have,  by  sect.  6,  the  sole  power  of  cleans* 
mg,  lifting,  and  paving  the  whole;  by  sect.  64,  power  to  deepen, 
alter,  and  manage  sowers  over  the  whole ;  and,  by  other  sections,  power 
to  do  other  acts  of  a  similar  nature  in  all  places  within  the  city  of  Lon* 
don,  although  they  may  not  be  within  any  ward.  We  consider  it  to  be 
quite  clear  that  these  powers  extend  to  Serjeants'  Inn. 

When  we  next  come  to  consider  the  power  of  rating,  we  cannot  doubt 
that  it  was  intended  to  be  coextensive  with  the  others  which  we  have 
mentioned.  Sect.  168  expressly  enacts  that  both  The  Sewer  Bate  and 
The  Consolidated  Rate  shall  be  laid  <<  upon  the  owners  and  holders  or 
ocenpiera  of  property  within  the  city :"  and  sect.  262  enacts  that  the 
<«  city"  of  London  shall  include  «<  aU  premnets  and  places  within  the 
city  of  London  or  the  liberties  thereof."  Sect  169  enacts  that  every 
occupier  of  a  house  within  the  city,  so  defined,  shall  be  liable  to  be 
assessed,  whether  liable  or  not  to  be  assessed  to  the  relief  of  the  poor 
by  reason  of  such  house  being  situate  in  any  preeinet  or  extra-parochial 
place. 

^This  language  is  so  plain  that  the  learned  counsel  for  the  r«gYg 
appellant  hardly  denied  that  it  shows  the  intention  of  the  Legia-  '- 
lature  to  have  been  to  subject  all  property  within  the  city  to  rateability, 
whether  within  or  not  within  a  ward.    He  argued,  very  powerfuUyi 

(a)  Bm  tlM  hkinantmtkn  CUamh  Mtt  SO:  <««ltj.* 

2N 
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that  the  Legislature  had  not  provided  maohinerj  hy  which  this  inten- 
tion can  he  carried  into  effect.  The  assessment  is  to  he  made  (a)  throogh 
the  agency  of  the  alderman  or  his  deputy,  and  the  major  part  of  the 
common  councilmen  of  every  ward  within  the  city :  and  there  is  no  ex- 
press direction  as  to  the  mode  of  assessing  places  not  within  any  wtrd. 
Bat  the  ward  officers  may  well  have  a  power  of  assessing  heyond  the 
limits  of  the  ward :  and  this  power  of  assessment  might  have  been  g^teo 
to  functionaries  wholly  unconnected  with  the  city  of  London.  By  seet. 
168  the  Commissioners  are  to  ori^nate  the  assessment ;  and  the  Btitete 
manifestly  intends  that,  with  the  assistance  of  the  ward  officers,  and  an 
assessor  to  be  appointed  by  themselves  if  necessary,  all  owners  and 
occupiidrs  of  property  within  the  city  shall  be  equally  assessed.  The 
difficulty  started  as  to  rating  places  within  the  city,  and  not  within  a 
ward,  we  think,  may  be  obviated  by  the  Commissioners  directing  tha 
ward  officers  in  the  warrant  or  precept  to  rate  any  place  adjoining  the 
ward  which  may  be  named  in  the  warrant  or  precept.  Thus  every  place 
within  the  city  may  be  conveniently  rated  according  to  the  intention  of 
the  Legislature. 

If  we  had  been  called  upon  to  give  an  opinion  upon  the  validity  of 
the  present  rate,  by  which  the  appellant  is  assessed,  we  should  proballj 

*R7Q1  ^^^^  ^^^^  ^^  ^^  ^  invalid,  *as  the  warrant  only  applies  to  the 
•^  owners  and  occupiers  of  property  in  the  ward  of  Farringdoa 
Without.  But  we  are  merely  required  to  say  whether  a  good  rate  mof 
be  made  upon  Serjeants'  Inn :  and  this  object,  we  think,  may  be  aecom- 
pHshed  by  the  authority  of  the  Legislature  in  the  manner  we  hare 
pointed  out. 

Mr.  Prendergaet  laid  great  stress  upon  the  eircumataace  that  Se^ 
jeants'  Inn  has  not  hitherto  contributed  to  such  rates.  Bat  this  coold 
have  little  avail,  even  if  the  present  Act  had  been  framed  like  those 
under  which  the  exemption  has  been  enjoyed.  However,  when  those 
Acts  are  examined,  they  will  be  found  to  contain  language  which  at 
least  affords  ground  for  claiming  the  exemption :  and  the  present  Aet  ap- 
pears to  have  been  framed  with  a  view  to  put  an  end  to  the  exemption. 

He  likewise  dwelt  much  upon  the  hardship  which  the  inhabitants  of 
Serjeants'  Inn  would  suffer  if  our  decision  should  be  against  them. 
But  hardship  can  only  be  urged  before  ua  when  we  are  constroiag 
doubful  language  to  assist  us  in  getting  a«  the  real  intention  of  the 
Legislature.  Here  we  think  that  the  language  imposing  the  liability  ii 
not  doubtful :  and  we  may  express  a  hope  that  Mr.  PrendergoMt't  dieott 
will  derive  benefit  fully  commensurate  to  the  burthen  cast  upon  them 
from  the  improved  sanatory  condition  of  the  city  of  London,  ineladiog 
Serjeants'  bn,  Fleet  Street. 

We  were  strongly  pressed,  during  the  argument,  by  the  observation 
that  Serjeants'  Inn  and  the  Temple  stand  on  the  same  footing  with 

(a)  SeeU.  16S,  19k 
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regard  to  rateability  under  this  Act  of  Parliament,  and  that  it  could 
not  hare  been  meant  to  extend  to  the  Temple.  But  we  wish  it  to  be 
nnderstood  that  we  give  no  opinion  (and  we  are  furnished  *with  r^^^^/x 
DO  material  to  form  an  opinion)  respecting  the  rateability  of  the  r 
Temple :  and,  if  that  question  should  ever  arise,  it  must  be  considered 
a  matter  quite  entire. 

Meanwhile,  in  the  present  case,  for  the  reasons  we  have  assigned,  we 
give  judgment  for  the  respondents.  Judgment  for  respondents. 


KENDALL  v.  WILKINSON,  Esq.    Jan.  29. 

PluBtiff  haviag  been  ordered  by  the  pet^y  seuioni  to  make  certain  paymenti,  u  patadre  fkther 
of  a  bastard  ebild,  appealed  to  the  Qoarter  Sessions,  whieh  oourt  eonllrmed  the  order,  snbjeet 
to  a  case.  In  less  than  six  days  from  the  holding  of  the  Quarter  Sessions,  and  more  than 
a  month  from  the  original  order,  defendant,  being  a  Justice  of  the  county,  issued  a  warrant, 
udcr  Stat.  TAB  Vicl  c  101,  s.  3,  for  the  apprehension  of  plaintilf,  on  complaint  that  the 
psyments  wore  in  arrcar,  and  for  bringing  him  before  two  Justices ;  under  whieh  warrant  plain- 
tiff wss  apprehended.  At  the  time  of  issuing  the  warrant,  defendant  knew  of  the  proceedings 
on  the  appeal. 

Plaintilf  having  sued  defendant  for  the  imprisonment  under  this  warrant  without  alleging 
Bsltee:  held,  that  defendant  was  protected  by  stat  11  A  12  Vict  o.  44,  s.  1,  inasmuch  as  he 
had  jurisdiction  to  act. 

Per  Lord  Campbell,  C.  J.,  and  Erie,  J.  If  the  appeal  and  proceedings  thereon  had  suspended 
the  effect  of  the  order,  defendant  would  have  been  liable^  as  acting  without  Jurisdiction : 
bat  they  did  not  so  operate  in  suspension. 

Per  Coleridge,  J.,  and  Wightman,  J.  Whether  or  not  the  appeal  and  proceedings  thereon  did 
so  operate  in  suspension,  the  defendant  was  at  any  nte  acting  within  his  Jurisdiction  in  issuing 
the  warrant  to  haTC  the  plaintiff  brought  before  two  Justices  for  inquiry  into  the  ease. 

Thi  first  count  was  for  assaulting  and  imprisoning  defendant.   There 
was  no  allegation  of  malice  in  thb  count. 

There  was  a  second  count,  not  material  to  the  present  decision. 

Plea :  Not  guilty.    In  the  margin  of  the  plea  was :  "  By  statute :  11 
4 12  Vict.  c.  44,  s.  10;"  «7  Ja.  1,  c.  5;"  "21  Ja.  1,  c.  12,  s.  5." 

On  the  trial,  before  Wightman,  J.,  at  the  last  Wiltshire  Assizes,  the 
following  facts  appeared.  In  November,  1858,  four  magistrates  of 
Wiltshire,  of  whom  the  defendant  was  one,  made  an  order  in  petty 
sessions  adjudging  plaintiff  to  be  the  putative  father  of  a  bastard  child 
bom  *of  the  body  of  Mary  Mortimer,  and  ordering  him  to  pay  r^Qo-t 
2$.  6d.  per  week,  with  the  expense  of  the  midwife  and  the  costs  ^ 
of  obtaining  the  order.  The  plaintiff  gave  due  notice'  of  appeal,  and 
entered  into  the  necessary  recognisances.  At  the  Wiltshire  quarter 
sessions  held  on  3d  January,  1854,  the  appeal  was  heard,  on  5th  Janu- 
ary: when  the  Sessions  made  the  following  order.  <<0n  hearing,'*  &c., 
"  this  Court  doth  confirm  the  said  order,  subject  to  the  opinion  of  Her 
Majesty's  Court  of  Queen's  Bench  on  a  case  to  be  stated ;  and,  in  pur- 
suance of  the  statute  in  such  case  made  and  provided,  this  Court  doth 
further  order  the  aaid  John  Kendall  forthwith,  on  sight  of  this  order, 
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to  pay  to  the  said  Mary  Mortimer,  oi  to  Messrs.  Manle  and  Gore,  ber 
attorneys,  the  sum  of  fourteen  pounds  two  shillings  and  ten  pence  for 
the  costs  and  expenses  incurred  in  and  about  the  said  appeal" 

On  7th  January,  the  defendant  issued  a  warrant,  stating  information 
and  complaint  before  him,  upon  oath,  of  the  order  of  petty  sessioDi 
(but  not  the  order  of  quarter  sessions),  and  that  there  was  IL  lOi.  io 
arrear,  and  lOt.  for  the  midwife,  and  II.  Is.  7d.,  the  costs  of  obttiniog 
the  original  order :  and  commanding  the  constable,  fcc,  to  apprehend 
the  plaintiflf  and  convey  him  before  two  justices  of  Wiltshire,  to  be  deilt 
with  according  to  law.  It  appeared  that,  at  the  time  of  issmng  this 
warrant,  the  defendant  knew  of  the  proceedings  in  appeal.  Under  the 
warrant,  the  plaintiff  was  apprehended,  brought  before  two  justices  of 
Wiltshire,  of  whom  the  defendant  was  not  one,  and  by  them  committed 
to  the  county  jail  on  8th  February,  1854. 

The  action  was  brought  for  the  apprehension  under  the  defendant's 
j^^n-t  warrant:  and  notice  of  action  was  given  ^accordingly;  in  which 

-^  notice  there  was  no  allegation  of  malice. 
.  The  counsel  for  the  plaintiff,  as  to  the  first  count,  contended  that,  m 
consequence  of  the  appeal  and  the  proceedings  thereon,  the  defendant 
had  acted  without  jurisdiction,  and  therefore  was  not  protected  by  stat. 
11  k  12  Vict.  c.  44,  s.  1.  Tho  learned  Judge,  on  this  count,  directed 
a  verdict  for  the  plaintiff,  reserving  leave  to  move  for  a  nonsuit. 

On  the  second  count,  the  defendant  had  a  verdict. 
,  In  last  Michaelmas  Term,  Slade,  accordingly,  obtained  a  role  Nisi 
jTor  a  nonsuit:  <(on  the  ground  that  the  defendant,  being  a  justice  of 
the  peace  for  the  county  of  Wilts,  acted  in  pursuance  of  stat.  7  ft  8 
Yict.  c.  101,  s.  8,  in  causing  the  plaintiff  to  be  apprehended:  And  that, 
under  the  provisions  of  stat  11  &  12  Vict.  c.  44,  he  was  not  liaUc  to 
be  sued  by  the  plaintiff  in  the  form  of  action  upon  which  the  verdict 
proceeded." 

In  the  same  term,(a) 
'  Kinglake^  Serjt.,  and  T.  W.  Saunden  shoirei  cause. — The  defendant 
had  no  jurisdiction :  and,  therefore,  though  there  is  no  allegation  of 
malice,  he  is  not  protected  by  sect.  1  of  stat.  11  &  12  Yict.  e.  44. 
The  case  having  been  reserved  by  the  Sessions,  there  were  six  months 
allowed  to  the  plaintiff  to  move  for  the  certiorari ;  stat.  13  6.  % 
c.  18,  s.  6 :  the  warrant  of  apprehension  is  dated  7th  January,  1854, 
the  Sessions  having  been  holden  on  8d  January  preceding:  bo 
that,  not  only  was  the  time  for  moving  for  the  certiorari  not  expired, 
but  it  was  not  possible  to  haye  moved  so  early,  as,  by  the  sane 
*6831  '"'^^^^'^^  ^^^  days'  notice  was  to  be  first  given  to  the  justices.!^) 
-^  The  case  therefore  stood  as  at  the  moment  when  the  oonditiooal 
judgment  of  Sessions  was  pronounced.    Now  up  to  that  time  the  effect 

(a)  KoTember  13,  1854. 

(6)  Sm  Bex  •.  Tbe  JuatioM  of  Smmz,  1  H.  *  &  SSL 
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of  the  order  was  at  any  rate  suspended  by  the  notice  of  appeal,  under 
itat.  7  &  8  Vict.  c.  101, 8. 4.     In  Dickenson's  Guide  to  the  Quarter  Ses- 
BODS,  p.  941  (6th  ed.),  it  is  said :  <«  When  justices  decide  that  a  special 
esse  shall  be  made,  they  virtually  say,  that  the  cause  shall  be  adjourned 
till  that  is  done:"  and  at  p.  910:  <<It  is  to  be  understood  that  an  ad- 
jonrnment  ex  Ti  termini  implies  that  everything  during  the  time  of  such 
adjournment  remains  in  statu  quo/'     It  appears  from  Rez  v.  The  Jus- 
tices of  Pembrokeshire,  2  B.  &;  Ad.  391  (B.  C.  L.  R.  vol.  22),  that, 
where  the  Sessions  on  appeal  confirm  an  order  subject  to  a  case,  and  no 
ease  is  stated,  this  Court  will,  except  where  the  proceeding  clearly 
appears  to  be  useless,  issue  a  mandamus  ordering  the  Sessions  to  state 
a  case;  or,  if  the  case  would  manifestly  be  useless,  to  enter  continu- 
aooes  and  hear  the  appeal:  that  shows  that  the  appeal  is  in  effec* 
adjourned,  when  a  case  is  reserved :  and  Lord  Tenterden  there  said  that 
there  was  no  confirmation  by  the  Sessions  under  such  circumstances, 
snless  a  case  were  stated.    The  same  law  appears  from  Rex  v.  The 
Joatices  of  Suffolk,  1  Dowl.  P.  C.  168,  and  Rex  v.  Justices  of  Sussex, 
2  Bott*s  P.  L.  770,  pi.  1002  (6th  ed.),  there  cited,  and  Rex  v.  The  Jus- 
tices of  Staffordshire,  1  Dowl.  P.  C.  484.    [Lord  Campbkll,  C.  J. — 
Too  start  then  with  assuming  that  a  warrant  granted  after  notice  of 
appeal  and  before  the  hearing  b  without  jurisdiction.     Can  the  juris* 
diction  be  created  afresh  by  a  confirmation  *at  Sessions  ?    Erle,  r^^nM 
J.— I  do  not  find  that  the  notice  of  appeal  does  suspend  the  order,  ^ 
which  is  for  the  support  of  a  human  being.    The  forms  annexed  to  the 
Act  certainly  do  not  suggest  such  a  view.]    That,  it  is  true,  is  not 
enacted  expressly  by  stat.  7  Jt  8  Yict.  o.  101,  s.  4.    [Lord  Campbell, 
C.  J. — Can  we  say  that  on  general  principles  there  is  such  a  suspen* 
lion  ?    It  is  not  so  in  the  Scotch  law  without  a  special  order.     Colb- 
KiDGB,  J. — The  writ  of  error  at  common  law  did  not  suspend  execution. 
Erlb,  J. — Till  Stat.  4  &  5  W.  4,  c.  76,  s.  79,  the  pauper  used  to  be 
removed,  though  there  was  an  appeaL    The  question  before  us  comes 
to  this :  who,  pending  the  appeal,  is  to  keep  the  money  T    The  recog- 
nisance which  the  putative  father  enters  into,  under  stat.  7  &  8  Vict, 
c.  101,  s.  4,  is  only  for  payment  of  costs.]    If  the  appellant  is  to  go 
on  paying  the  money,  it  seems  strange  that  there  is  no  provision  for  his 
recovering  it  back.     [Lord  Campbell,  C.  J. — ^Mr.  O'Connell  (a)  was 
imprisoned,  pending  the  writ  of  error,  till  the  judgment  against  him 
was  reversed.]    There  the  imprisonment  at  any  rate  commenced  before 
the  writ  of  error  was  sued  out.    Here,  before  the  warrant  issued,  the 
Sessions  were  seised  of  the  order ;  the  petty  sessions  had  no  more  to 
do  with  it.    The  order  is  filed  at  the  Quarter  Sessions.    [Lord  Camp* 
BELL,  C.  J. — ^Mr.  0*Connell  might  have  been  taken  up  after  the  writ 
issued :  that  was  altered  by  stat.  8  &  9  Vict.  c.  68.     Colbridqb,  J.--* 
In  Paley  on  Convictions,  p.  219  (8d  ed.),  it  is  said :  «« In  such  cases" 

(«}  Sm  OXJgaatU  v.  Hie  QoeM,  11  O.  4  F.  16S. 
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(that  is,  of  appeal,  where  the  statute  directs  that  the  distress  shall  be 
stayed),  <<  after  the  appeal  is  decided,  if  the  time  limited  for  making 
the  distress  be  expired,  the  magistrate  may,  it  seems,  issue  his  wamnt 
^^^--  immediately,  without  *any  fresh  demand ;  for  the  time  runs  from 
^  the  order.  'But,  if  the  warrant  has  been  issued  before,  and  sus- 
pended by  the  appeal,  it  is  better,  after  the  decision  of  the  appeal,  to 
apply  to  the  magistrate  and  lay  the  facts  before  him,  before  proceeding 
to  the  execution  of  the  warrant."  He  refers  to  Wootton  v.  Harrey,  6 
East,  75.]  That  does  not  apply  where  the  Quarter  Sessions  hare  acted 
on  the  appeal,  but  have  not  determined  it  finally.  In  Begina  v.  The 
Recorder  of  Bolton,  2  Dowl.  k  L.  510,  Patteson,  J.,  appears  to  hiTe 
considered  that,  where  a  party  had  appealed  from  a  conviction,  and  not 
entered  the  appeal,  the  magistrates  might  proceed  on  the  conviction  u 
if  there  were  no  such  notice :  but  that  shows  that,  if  the  appeal  goes 
on,  the  magistrate  cannot  act  on  the  conviction. 

Slade  and  JBodgeSy  contri. — The  defendant  had  jurisdiction.  There 
is  no  enactment  suspending  the  order  during  appeal ;  nor  can  it  be  pre- 
tended that  there  is  any  general  common  law  principle  to  that  effect. 
The  words  of  stat.  7  &  8  Vict.  c.  101,  s.  8,  are  unlimited:  ««at  anj 
time  after  the  expiration  of  one  calendar  month  from  the  making  of 
such  order."  As  to  the  judgment  of  the  Sessions,  if  it  has  any  effect 
at  all,  it  is  that  of  aflSrming  the  jurisdiction.  [Wiohtman,  J. — Sappose 
they  had  quashed,  subject  to  a  case.]  Perhaps  it  might  then  hare  been 
contended  that  the  order  had  ceased  to  exist.  The  ruling  by  the  Se»- 
sions,  subject  to  a  case,  appears  to  have  taken  the  place  of  the  old  modi 
of  taking  the  opinion  of  the  justices  of  Assize.  The  cases  cited  on  the 
other  side  relate  merely  to  removals  of  paupers,  and  are  inapplicable. 

*fi861  '^^^7  ^^^^  ^^^7  ^^^^»  where  the  *Quarter  Sessions  has  began  to 
^  hear  an  appeal,  they  will  be  compelled  to  proceed.  But  in  Bex 
9.  Brooke,  2  T.  R.  190,  which  was  the  case  of  a  conviction,  Bnller,  Xt 
said :  <<  It  is  said  that  it  is  strange  that  the  party  should  suffer  the 
punishment  while  the  appeal  is  pending :  but  we  are  to  consider  it  like 
the  case  put  at  the  bar  of  a  writ  of  error,  which  does  not  suspend  the 
execution  of  a  judgment  which  it  is  brought  to  reverse.  It  would  be 
absurd  to  put  a  contrary  construction  upon  this  Act  of  Parliament^  for 
if  the  appeal  were  to  put  an  end  to  the  imprisonment  by  entitling  the  ptrtj 
to  be  bailed,  the  consequence  would  be  that,  although  the  conviction 
were  affirmed,  the  party  would  escape  from  punishment  and  laugh  at 
justice ;  for  the  imprisonment  is  to  run  from  the  time  of  the  conviction; 
and  here  the  parties  having  been  sentenced  to  be  imprisoned  for  foarteen 
days,  the  time  would  be  expired  before  the  appeal  was  determined."  Here 
the  plaintiff,  by  his  appeal,  if  the  law  were  as  contended  on  the  other  side, 
might,  under  the  proviso  in  stat.  7  &  8  Vict.  c.  101,  s.  8,  be  discJitrged 
from  payments  of  sums  accruing  due  three  months  before,  if  the  appeal 
remained  undetermined  so  long.    It  is  suggested  that  the  order  could 
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not  be  enforced  by  the  justices  of  pett j  sessions  after  the  appeal,  because 
it  had  passed  from  their  hands  to  the  Quarter  Sessions,  ahd  therefore 
eould  no  longer  be  before  the  justices  at  petty  sessions.  But,  for  the 
purpose  of  enforcing  the  order,  any  two  justices  have  jurisdiction ;  not 
the  justices  only  who  make  the  order ;  stat.  7  &  8  Yict.  c.  101,  s.  8. 
Bat,  further,  even  if  the  justice  ought  to  abstain  from  enforcing  an  order 
when  an  appeal  is  pending,  that  would  show  only  that  the  justice  has 
done  wrong :  he  may  not  have  believed  *that  there  was  an  appeal ;  r^^aj 
or  he  may  wrongly  have  thought  this  an  immaterial  fact :  but,  '- 
if  80,  he  has  only  exercised  his  jurisdiction  wrongly ;  he  was  not 
deprived  of  jurisdiction.  The  recognised  test  as  to  this  is,  whether  he 
had  a  right  to  commence  the  inquiry ;  Regina  v.  Bolton,  1  Q.  B.  66  (E. 
C.  L.  B.  vol.  41).  Our.  adv.  vuU. 

The  learned  Judges,  not  agreeing  in  their  reasons  for  the  decision, 
now  delivered  judgment  seriatim. 

Lord  Campbkll,  C.  J. — I  am  of  opinion  that  this  action  of  trespass 
18  barred  by  the  1st  section  of  stat.  11  ft  12  Vict.  c.  44 ;  as  it  seems  to 
me  that  the  defendant,  in  granting  the  warrant  under  which  the  plain* 
tiff  was  apprehended,  was  not  acting  without  jurisdiction.  By  the  8d 
section  of  stat.  7  ft  8  Vict.  c.  101,  jurisdiction  is  given  to  any  justice, 
at  any  time  after  the  expiration  of  one  calendar  month  from  the  making 
of  an  order  of  maintenance,  to  grant  such  a  warrant,  if  it  should  be 
made  to  appear  to  him  that  any  sum  to  be  paid  in  pursuance  of  such 
order  has  not  been  paid.  We  are  to  consider,  therefore,  what  there  is 
to  deprive  him  of  this  jurisdiction.  The  fourth  section  of  the  last- 
mentioned  statute  enacts  that,  if  the  putative  father  within  a  certain 
time  gives  notice  of  appeal  to  the  mother,  and  gives  security  for  the 
payment  of  costs,  <<  it  shall  be  lawful  for  such  putative  father  to  appeal 
to  the  general  quarter  sessions."  But  I  do  not  think  that,  when  the 
putative  father  had  given  such  notice  and  security,  the  justice  ceases  to 
have  any  jurisdiction  to  *make  the  inquiry  and  to  grant  the  r^e/^oo 
warrant,  that  the  putative  father  may  appear  before  two  justices  '- 
and  show  why  he  disobeys  the  order.  There  is  no  universal  juridical 
maxim  or  rule  that  an  appeal  or  writ  of  error  is  a  stay  of  execution 
pending  the  appeal  or  writ  of  error.  In  our  courts  of  equity,  an  appeal 
is  no  stay  of  execution  without  a  special  order  for  that  purpose,  as  has 
been  lately  authoritatively  declared,  in  the  case  of  Hope  v.  Hope,  4  De 
0.  Macn.  ft  Or.  828,  855,  by  the  present  Lord  Chancellor,  for  the  infor- 
mation of  the  tribunals  of  France.  According  to  the  common  law  of 
England,  a  writ  of  error,  even  when  allowed  and  returnable,  is  no  super- 
sedeas of  execution  in  criminal  cases.  Where  there  has  been  sentence 
of  imprisonment,  if  the  party  convicted  was  in  prison  under  his  sen- 
tence when  the  writ  of  error  was  sued  out,  he  continued  in  prison 
pending  the  writ  of  error :  and,  if  he  was  not,  he  might  still  be  taken 
and  im|ffisoned  pending  the  writ  of  error. 
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Some  statutes  giving  an  appeal  against  summary  convictions  stij 
ezecntion  pending  the  appeal :  but  the  statute  which  gives  the  appeal 
in  the  present  case  has  no  enactment  to  this  effect ;  and  (as  was  pointed 
out  by  my  brother  Erie  during  the  argument)  the  forms  adapted  to  it 
rather  indicate  a  contrary  intention.  Some  regard  must  likewise  be 
had  to  the  circumstance  that  the  recognisance  is  only  for  payment  of 
costs,  not  for  payment  of  the  arrears  of  the  maintenance  money  if  the 
order  should  be  confirmed.  So  that,  if  the  putative  father  could,  ts  t 
matter  of  right,  entirely  escape  all  liability  to  contribute  to  the  naio- 
tenance  of  the  child  pending  the  appeal,  he  might  for  three  months  sllot 
*fi8Ql  ^^^  ^^^  ^^  starve,  and  ^oppress  the  mother,  although  he  never 
^  meant  bonft  fide  to  prosecute  the  appeal. 

In  the  vast  majority  of  cases  it  would  be  exceedingly  improper  in  the 
justice  to  grant  a  warrant  after  the  notice  and  recognisance,  and  before 
the  hearing  of  the  appeal,  or  before  the  time  for  hearing  it  has  expired. 
And,  acting  from  a  corrupt  motive,  he  might  be  liable  to  an  action 
on  the  case  for  maliciously  granting  it.  But  I  do  not  think  that  in 
granting  it  he  could  be  said  to  have  acted  without  jurisdiction:  and 
possibly  he  might  show  that  he  acted  laudably  in  granting  it.  If^  for 
example,  clear  proof  had  been  adduced  before  him  that  the  putative 
father  had  himself  confessed  that  he  was  the  real  father  of  the  child ; 
that  he  had  given  the  notice  and  entered  into  the  recognisance  without 
any  intention  of  prosecuting  the  appeal ;  and  that  he  was  preparing  to 
leave  the  country  for  the  purpose  of  evading  payment  under  the  order. 

Irrespective  of  what  was  done  at  the  Sessions,  therefore,  I  cannot 
see  that  the  granting  of  the  warrant  was  an  act  without  jurisdiction. 
But,  if  the  justice  by  granting  a  warrant  before  the  Sessions  met  and 
took  cognisance  of  the  appeal  would  not  have  been  acting  without  jnria- 
diction,  it  seems  strange  to  say  that  his  jurisdiction  was  taken  awaj  bj 
the  conditional  confirmation  of  the  order.  If  the  order  had  vitality 
after  the  notice  and  recognisance,  so  as  to  give  jurisdiction  before  the 
Sessions  had  taken  cognisance  of  it,  how  was  it  extinguished  and  nnlli- 
fied  so  as  to  oust  the  jurisdiction  of  the  justice  by  the  Sessions  confirm- 
ing it,  subject  to  the  opinion  of  this  Court  upon  a  case  reserved  T  It 
might  be  highly  improper  for  the  justice  to  try  to  enforce  the  order 
*fi901  ^^^^  ^^^  justices  at  Quarter  Sessions  *had  expressed  a  grave 
-"  doubt  as  to  its  validity ;  and  his  doing  so  might  be  evidence  of 
fMiliee :  but,  if  he  had  juriadictian  before,  he  surely  had  jurisdiction 
after,  the  conditional  confirmation.  The  plaintiff's  counsel  argued  that 
this  confirmation,  subject  to  a  case,  was  equivalent  to  an  adjournment 
of  the  hearing  of  the  appeal.  But,  if  the  appeal  had  been  entered  and 
respited,  I  conceive  that  the  question  of  jurisdiction  would  have  beea 
exactly  the  same  after  the  adjournment  as  it  was  after  the  notice  and 
recognisance,  and  before  the  Sessions  met.  Rex  v.  The  Justices  of 
Pembrokeshire,  2  B.  k  Ad.  891  (E,  C.  L.  B.  voL  22),  shows  thai  the 
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eonfirmation  of  an  order  by  Sessions  subject  to  a  case  leaves  the  order 
enctly  as  it  was  before  confirmation. 

Id  Bex  tr.  Brooke,  2  T.  R.  190, 196,  this  Court  intimated  an  opinion 
that  a  commitment  under  the  Vagrant  Act  was  lawful  pending  an 
appeal  given  bj  the  statute  against  the  conviction.  Buller,  J.,  observes : 
(«It  is  said  that  it  is  strange  that  the  party  should  suffer  the  punish* 
ment  while  the  appeal  is  pending :  but  we  are  to  consider  it  like  the 
esse  put  at  the  bar  of  a  writ  of  error,  which  does  not  suspend  the  eze* 
cation  of  a  judgment  which  it  is  brought  to  reverse." 

The  common  law  upon  the  subject  is  illustrated  by  Lord  Lyndhurst's 
Act,  16  &  17  Yict.  c.  82,  for  allowing  on  certain  conditions  a  stay  of 
execution  of  judgment  for  misdemeanours  after  a  writ  of  error. 

From  the  27th  section  of  stat.  11  k  12  Vict.  c.  48,  it  might  be  argued 
that,  pending  an  appeal,  justices  are  not  at  liberty  to  grant  a  warrant  in 
ezecution ;  as  they  are  thereby  expressly  authorised  to  grant  the  warrant 
after  the  appeal  is  determined.  But  sect.  85  enacts  *that  the  r^^q-i 
Act  shall  not  extend  to  any  complaints,  orders,  or  warrants  in  ^ 
matters  of  bastardy,  made  against  the  putative  father  of  any  bastard 
child,  with  certain  exceptions,  which  do  not  include  the  warrant  in 
question. 

It  further  deserves  consideration  that,  by  the  old  statute  respecting 
bastardy,  the  order  of  filiation  was  conclusive ;  and  that  a  great  boon 
is  given  to  the  putative  father  by  allowing  an  appeal,  without  abso- 
lately  staying  execution,  as  a  matter  of  strict  right,  while  the  appeal  is 
pending. 

For  these  reasons,  I  think  that  on  the  first  ground  taken  by  Mr.  Slade 
he  is  entitled  to  prevail.  This  renders  it  unnecessary  to  consider  the 
second  ground :  that,  even  if  the  defendant  acted  without  jurisdiction,  he 
is  not  liable  to  the  action,  the  warrant  of  commitment  by  the  two  justices 
not  having  been  quashed.(a) 

My  brother  Erie,  who  has  read  this  judgment,  authorizes  me  (o  say 
that  he  fully  concurs  in  it,  and  in  the  reasons  on  which  it  is  rested. 

I  may  further  observe  that,  according  to  the  view  which  I  take  of  this 
case,  I  could  not  satisfactorily  dispose  of  it  without  expressing  my  opinion 
upon  the  several  points  which  I  have  touched ;  for  I  think  that,  if  either 
the  notice  of  appeal  with  the  recognisance,  or  the  confirmation  of  the 
order  of  the  Sessions  subject  to  a  case,  operated  as  a  supersedeas,  these 
facts  being  judicially  within  the  knowledge  of  the  defendant  when  he 
issued  the  warrant  to  apprehend  the  plaintifi",  the  defendant  would  have 
been  acting  without  jurisdiction  in  issuing  that  warrant,  and  would  have 
been  liable  to  this  action  of  trespass.  I  feel  strongly  the  inexpedience 
*of  Judges  expressing  an  opinion  upon  questions  of  law  which  r^t/^QA 
they  are  not  required  to  decide  for  the  purpose  of  determining  the  '' 
rights  or  liabilities  of  the  litigants  before  them. 

(•)  It  bat  not  bMB  Ihoof bt  ii««eum7  to  aoUot  this  point  In  Un  rvport  of  tho  aifamonti. 
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Coleridge,  J. — This  was  an  action  of  trespass  against  a  magistnte, 
not  on  the  case.  The  declaration  did  not  allege  that  the  act  complained 
of  was  done  malicionsly,  and  without  reasonable  and  probable  cause.  If, 
therefore,  the  act  were  done,  to  use  the  words  of  stat.  11  k  12  Vict  c 
44,  8.  1,  *'in  the  execution  of  his  duty  as  such  justice,  with  respect  to 
any  matter  within  his  jurisdiction  as  such  justice,"  that  statute  shovi 
that  the  action  is  misconceived,  and  the  rule  to  enter  a  nonsuit  shoald 
De  made  absolute.  And  this  is  no  matter  of  form  in  the  declarttioQ. 
For  the  plain  object  of  the  statute  was  to  give  magistrates  entire  prote^ 
tion  in  regard  to  acts  done,  however  irregularly,  if  within  their  jartBdi^ 
tion,  unless  malicious  and  without  probable  cause.  It  makes  these  ther^ 
fore  necessary  allegations  in  the  declaration ;  and  success  in  the  actioo 
depends  on  their  being  substantiated. 

The  short  point  to  determine  therefore  is,  whether  on  the  trial  it 
appeared  that  what  the  defendant  had  done  was  *'  in  the  execution  of  bis 
duty  as  such  justice,  with  respect  to  a  matter  within  his  jurisdiction  u 
such  justice."  And,  as  in  my  opinion  this  question  ought  to  be  answered 
in  the  aflSrmative,  it  seems  tome  proper  to  decide  the  case  simply  on  thit 
ground,  and  not  to  enter  upon  other  questions  which  on  this  suppoation 
it  is  not  necessary  now  to  decide,  and  upon  which,  after  much  considera- 
tion, I  entertain  very  great  doubt,  both  of  the  principles  on  which  thej 
must  stand,  and  the  consequences  they  would  involve. 
*M9^  *It  appeared,  then,  that  an  order  of  filiation  had  been  mtde 
-^  on  the  plaintiff;  that,  more  than  one  month  after  the  making  of 
it,  it  had  been  made  to  appear  to  the  defendant,  on  oath,  that  a  smn, 
which  ought  to  have  been  paid  in  pursuance  of  the  order,  had  not  been 
paid :  whereupon  he  had  issued  his  warrant  under  hand  and  seal,  and 
by  it  had  caused  the  plaintiff  to  be  apprehended  and  brought  before 
two  justices.  This  was  the  act  complained  of.  And,  if  this  were  tbe 
whole  case,  nothing  can  be  more  clear,  on  reference  to  stat.  7  &  8  Viet. 
c.  101,  8.  3,  than  that  the  defendant  was  acting  in  the  execution  of  bis 
duty  as  a  justice  of  the  peace  in  respect  of  a  matter  within  his  jaris- 
diction.  But  it  was  proved  further,  at  the  trial,  that,  upon  the  order 
being  made,  the  plaintiff  had  given  notice  of  appeal,  and  entered  into 
the  required  recognisances ;  that  the  appeal  had  been  heard  at  Ses- 
sions ;  and  that  the  Court  had  confirmed  the  order,  subject  to  tbe 
opinion  of  the  Queen's  Bench  on  a  case  to  be  stated.  These  facts  were 
relied  on  by  the  plaintiff;  and  the  defendant  was  aware  of  them  at  tbe 
time  he  issued  his  warrant. 

Now  it  is  obvious  that  these  facts  will  not  avail  the  plaintiff  in  tbis 
action  merely  because  we  should  hold  (if  we  should  so  hold)  that  tbej 
would  have  availed  to  prevent  the  two  magistrates  before  whom  tbe 
plaintiff  was  brought  from  proceeding  to  enforce  execution  of  the  order, 
so  long  as  the  appeal  was  pending.  For  the  plaintiff  will  fail,  nnlesi 
he  can  show  that  they  took  away  the  defendant's  jurisdiction.    Tbe 
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fuand&tion  of  this  action  is  the  want  of  jurisdiction  in  the  defendant : 
the  defendant  must  appear,  as  regards  the  plaintiff  and  the  act  done, 
ezactlj  as  if  he  were  a  mere  private  individual  and  not  a  justice  of  the 
peace  at  all.  If  the  ^plaintiff 's  complaint  is  that,  though  he  r^^f^qA 
acted  within  his  jurisdiction,  he  did  so  maliciously  and  without  *- 
reasonable  and  probable  cause,  he  should  have  expressly  alleged  these 
things  in  bis  declaration,  and  brought  them  in  issue  before  the  jury 
and  the  Judge. 

The  question  then  is :  Does  the  pendency  of  the  appeal  take  away 
jurisdiction  to  issue,  and  apprehend  on,  this  warrant,  for  the  purpose 
of  a  judicial  inquiry  whether  or  not  the  plaintiff  ought  to  pay  the 
money  alleged  to  be  due  under  the  order.     The  proceeding  of  the 
defendant  under  the  8d  section  of  stat.  7  &  8  Vict.  c.  101,  was  purely 
preliminary  to  that  inquiry,  and  ex  parte ;  the  object  of  it  was  to 
bring  the  party  on  whom  the  order  had  been  made,  and  who  was  alleged 
by  the  informant  to  be  in  default,  before  another  tribunal,  there  to 
show  cause,  that  is,  to  defend  himself  against  ulterior  proceedings. 
This  tribunal  was  alone  competent  to  determine  the  questions  which 
might  be  then  raised.     The  defendant,  as  a  single  justice,  was  not 
competent.     If  the  plaintiff  had  voluntarily  met  the  informant  before 
the  defendant,  and  offered  to  prove  all  the  facts  now  relied  on  by  him, 
the  defendant  might  and  would  properly  have  refused  to  enter  into  the 
inquiry ;  for,  if  he  had  decided  it  against  the  plaintiff,  he  could  still 
have  taken  no  steps  to  enforce  the  payment :  the  whole  question  must 
still  have  gone  for  decision  before  two  justices.     The  plaintiff's  counsel 
eonld  not  deny  that,  on  the  allegations  and  proof  of  the  informant 
onanswered,  the  jurisdiction  prim&  facie  was  well  established,  that  is, 
the  general  jarisdiction  over  the  subject-matter,  and  the  particular 
jnriadiction  to  act  under  the  circumstances :  and,  if  so,  it  cannot  be 
contended  on  principle,  or  in  accordance  with  decisions,  that  jurisdic- 
tion can  be  *taken  away  by  evidence  which  comes  by  way  of  de-  r^.r^qf' 
fence  or  answer  when  the  inquiry  is   once  well  commenced.  ^ 
Suppose,  instead  of  the  pending  appeal,  the  plaintiff's  case  had  been 
that  nothing  was  in  arrear :  the  defendant's  jurisdiction  would  unques- 
tionably have  remained  to  put  that  matter  into  a  course  of  inquiry 
before  the  proper  tribunal :  and  there  is  no  distinction  between  the 
two  cases ;  for,  in  both,  the  order  remains,  and  it  is  the  existence  of 
the  order,  with  the  allegation  of  non-payment,  which  give  the  jurisdic- 
tion to  do  this  particular  act.     If,  indeed,  we  suppose  the  defendant  to 
have  known  and  to  have  believed  in  the  payment,  as  that  it  was  made 
in  his  presence,  or  to  have  believed  that  an  existing  appeal  suspended 
all  proceedings,  and,  further,  that  according  to  law  it  did  so,  then  to 
have  issued  the  warrant  might  have  been  strong  evidence  of  malice, 
and  of  want  of  probable  cause:  but  the  act  would  still  have  been 
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within  his  jorisdietion ;  and  the  remedy  eoold  only  have  been  by  action 
on  the  case. 

On  this  short  ground^  I  think  the  role  for  a  nonsuit  Bkonld  bn 
absolute. 

WiGHTMANy  J. — ^After  maoh  doabt,  I  agree  in  opinion  irith  Lord 
Campbell  and  my  brother  Coleridge,  that  the  verdict  in  this  case  should 
be  entered  for  the  defendant.  As  the  reasons  for  my  jadgment  are  the 
same  as  those  in  that  of  my  brother  Coleridge,  I  think  it  nnneoesserj 
to  repeat  them.  I  wish  it,  however,  to  be  understood  that  my  opinion 
is  limited  to  the  jurisdiction  of  the  magistrate  to  issue  the  partieolir 
warrant  which  was  the  ground  of  the  action  in  this  case. 

Rule  absolntf 


♦AQR!  *^^  ^^^  matter  of  a  Plaint  in  the  County  Court  of  OXFORD- 
^^^^      SHIRE  holden  at  OXFORD  between  HENRY  CARTER 
Plaintiff,    and    CHARLES    FREDERICK    SMITH,    Defendant. 
Jan.  80. 

The  141ft  role  of  pnetloe  in  the  eouotj  courts  (fhuned  under  stnt  12  A  18  Yioi  t.  Illy  i^  IH 
rehiring  aeren  dnys*  notioe  of  an  appliontion  for  a  new  trial.  Is  dlreetory  only  i  and  the  jidfi 
m»j,  in  hii  diaereUon,  diepenie  with  regular  netiee,  if  satisfied  that  a  sufficient  caie  for  n 
doing  is  made  out,  and  may  grant  a  new  trial  under  the  power  given  him  by  stat  9 1 II  Vki 
e.  95,  B.  89. 

Cripps,  in  last  Term,  obtained  a  rule  Nisi  to  prohibit  the  jadge  of 
the  county  court  from  proceeding  further  in  hearing  the  application  f(ff 
a  new  trial  in  the  above  plaint. 

From  the  afiSdavits  on  both  sides  it  appeared  that  the  plaint  was  bj 
an  Oxford  tradesman  against  an  under-graduate,  to  recover  252.  lit.  9JL 
The  defendant  paid  into  court  11.  Is.  9c2.,  and  as  to  the  residue  pletded 
infancy.  The  cause  came  on  to  be  tried  by  a  jury,  at  the  county  coart 
holden  on  October  6,  1854.  The  particulars  in  the  plaint  were  for 
142.  lent  on  an  I.  0.  U.  and  for  IIZ.  11«.  9c2.  for  goods  of  varioos 
kinds.  It  was  proved  that  the  defendant  was  an  infant.  The  plain- 
tiff's counsel  admitted  that  he  could  not  support  the  claim  for  monej 
lent,  and  that  some  of  the  goods,  such  as  a  tobacco  stopper  and  a  spirit 
flask,  were  not  necessaries ;  but  he  contended  that  several  other  arti- 
cles, such  as  a  set  of  opal  snake  studs,  were  necessaries.  The  judge 
summed  up ;  when  the  jury  found  a  verdict  for  the  plaintiff  for  tbe 
full  amount,  including  the  tobacco  stopper,  spirit  flask,  and  L  0.  U* 
The  judge  thereupon  observed  that  such  a  verdict  could  not  stand. 
i^^qrr-i  The  defendant's  counsel  proposed  to  move  then  for  a  new  ^rial; 
-'  but,  it  being  late  in  the  day,  the  Judge  directed  that  no  ezeea- 
tion  should  issue  till  next  court,  in  order  that  the  defendant  might  have 
an  opportunity  to  move  for  a  new  trial.    No  formal  notice  of  an  inteii- 
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tioQ  to  apply  for  a  new  trial  was  given  at  this  time ;  but  what  took 
place  was  in  the  presence  of  the  plaintiff's  counsel  and  attorney ;  and 
it  appeared  that  the  defendants  considered  it  as  notice.  The  next 
county  court  was  holden  on  the  10th  November.  A  formal  notice  of 
in  intention  to  apply  for  a  new  trial  was  given  on  the  8th  November. 
On  the  application  being  made  at  the  court  holden  on  the  10th  Novem- 
ber, the  plaintiff's  counsel  objected  that  there  had  not  been  seven  clear 
dijs'  notice  given  of  the  intention  to  apply.  Affidavits  were  produced 
before  the  judge  of  the  county  court  accounting  to  his  satisfaction  for 
the  delay  in  giving  the  notice.  The  judge  declined  to  hear  the  appli- 
cstion  then,  but  said  that,  at  the  next  ensuing  court,  the  application 
might  be  renewed  on  formal  notice,  and  he  would  hear  it  at  that  court, 
nnless  in  the  mean  time  it  was  decided  by  a  superior  Court  that  he  had 
no  discretion  to  do  so. 

Griffitt  now  showed  cause. — The  judge  of  the  county  court  being 
satisfied  that  there  was  a  sufficient  excuse  for  the  delay  in  giving  thv 
notice,  and  that  justice  would  be  done  by  hearing  the  application,  the 
only  question  is  whether  he  has  any  power  to  do  so.     Stat.  9  &  10  Vict. 
c.  95,  6.  89,  enacts  that  the  judge  shall  «<  in  every  case  whatever  have 
the  power,  if  he  shall  think  fit,  to  order  a  new  trial  to  be  had  upon  such 
terms  as  he  shall  think  reasonable,  and  in  the  mean  time  to  stay  proceed- 
ings."   That  enactment  gave  him  unlimited  discretion :  but  this  is  said 
to  be  taken  away  by  the  141st  of  the  rules  of  ^practice.     That  r^f^q^ 
nile(a)  is  in  the  following  terms :  <<  An  application  for  a  new  trial  *- 
or  to  set  aside  proceedings  may  be  made  and  determined  on  the  day  of 
hearing,  if  both  parties  are  present,  or  may  be  made  at  the  first  court 
held  next  after  the  expiration  of  twelve  clear  days  from  such  day  of 
hearing,  and  the  party  intending  to  make  such  application  shall,  seven 
clear  days  before  the  holding  of  such  court,  deliver  a  notice  in  writings 
signed  by  himself,  his  attorney  or  agent,  stating  the  grounds  of  hit 
intended  application,  and  also  the  court  at  which  such  application  if 
proposed  to  be  made,  to  the  clerk  at  his  office,  and  give  a  similar  notice 
to  the  opposite  party  by  service  of  the  same  personally  on  such  party, 
or  by  leaving  the  same  at  his  place  of  abode  or  business,  and  such  notice 
shall  not  operate  as  a  stay  of  proceedings,  unless  the  judge  shall  other- 
wise order ;  and  if  money  be  paid  into  court  under  any  execution  or 
order  in  the  suit,  the  clerk  shall  retain  the  same  to  abide  the  event  of 
the  application  aforesaid,  and  if  no  such  application  be  made,  the  money 
shall,  if  required,  be  paid  over  to  the  party  in  whose  favour  the  order 
was  made,  unless  the  judge  shall  otherwise  order ;  and  if  such  applica- 
tion be  not  made  at  the  court  ment'oned  in  the  notice,  no  subsequent 
Application  for  a  new  trial  or  to  set  iside  proceedings  shall  be  madcp 
unless  by  leave  of  the  judge,  and  on  such  terms  as  he  shall  think  fit.'* 
These  rules  were  made  under  the  authority  of  stat.  12  k  18  Vict,  e* 

(a)  PoUock'f  Pnetioe  of  tb«  Coiintj  Courts,  Appondix,  p.  M,  3d  ad.  * 
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101,  8.  12,  which  authorizes  the  making  of  rales  and  orders  "for  and 
concerning  the  practice  and  proceedings  of  the  courts."  They  were 
not  intended  to  aflfect  the  discretion  of  the  judge  under  stat  9  &  10 
*RQQ1  ^^^'  ^*  ^^»  *^'  ^^'  already  cited,  nor  under  sect.  81  of  the  same 
-*  statute,  which  enacts  that  he  may  <<  in  any  case  make  orders  for 
granting  time  to  the  plaintiff  or  defendant  to  proceed  in  the  prosecntion 
i)r  defence  of  the  suit,  and  also  may  from  time  to  time  adjourn  any  coart, 
or  the  hearing  or  further  hearing  of  any  cause,  in  such  manner  as  to 
the  judge  may  seem  fit." 

OrippSj  contrft. — It  could  neyer  be  intended  that  an  application  for  a 
Qow  trial  should  be  made  at  any  time.  [Lord  Campbell,  C.  J.— It 
may  well  have  been  trusted  to  the  judge  to  regulate  that  according  to 
his  discretion ;  and  the  Legislature,  in  stat.  9  &  10  Vict,  c  95,  a.  89, 
seem  studiously  to  give  him  that  discretion.]  It  is  controlled  by  the 
rules  of  practice,  which,  under  stat.  12  k  13  Vict,  c  101,  s.  12,  hare 
the  authority  of  a  statute.  [Lord  Campbell,  C.  J. — If  made  within 
the  scope  of  the  authority  intrusted  to  the  framers,  they  hare  the 
force  of  a  statute.  But  how  do  you  construe  the  latter  part  of  the 
yule?  Does  not  that  show  that  the  Judge  may  hear  a  subaeqnent 
application  if  a  fit  case  be  made  ?]  That  only  applies  if  the  due  notice 
has  been  given  for  that  court. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  there  is  no  ground  for 
a  prohibition  in  this  case.  I  should  be  exceedingly  sorry  if  the  jndgea 
were  not  intrusted  with  the  discretion  exercised  in  this  case;  adiscre- 
-iion  which  I  have  no  doubt  will  be  cautiously  and  well  exercised.  Stat. 
9  &  10  Vict.  0.  95,  s.  89,  in  express  terms  gave  the  judge  in  every  case 
whatever  «<  the  power,  if  he  shall  think  fit,  to  order  a  new  trial  to  be 
«70A1  ^^^  ^P^^  ^^^^  terms  *as  he  shall  think  reasonable."  He  has 
-'  therefore,  -on  a  proper  application,  power  at  any  time  under  this 
iieetion.  Then  come  the  rules  of  practice  made  under  stat.  12  &  IS 
Vict.  c.  101,  B.  12 ;  and  of  these  rule  141  is  relied  upon.  But  thst 
xale  is  in  its  terms  directory,  not  imperative.  In  ordinary  cases  the 
notice  is  to  be  given ;  and  the  judge  does  wrong  if  he  exercises  his  dis- 
cretionary power  to  dispense  with  it  unless  sufficient  cause  is  made  out. 
But,  if  a  sufficient  cause  is  made  out,  if  it  is  shown,  for  instance,  that 
the  notice  was  not  served  in  consequence  of  inevitable  accident,  or  it 
may  be  in  consequence  of  a  trick  or  contrivance  on  the  other  side,  it 
would  be  monstrous  to  say  there  was  no  power  to  dispense  with  it  It 
is  a  rule  of  practice;  and  from  its  very  nature  there  is  an  implied 
exception,  if  sufficient  cause  be  shown  to  induce  the  judge  to  dispense 
with  it. 

COLBBlDaB,  J. — I  should  be  very  sorry  if  we  were  obliged  to  yield 
to  an  argument  founded  on  a  strict  construction  of  a  rule  which,  I 
think,  was  not  intended  to  deprive  the  judges  of  discretion.  If  the 
construction  is  as  Mr.  Oripps  contendsi  the  rule  must  be  oomplied  with 
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in  every  particular ;  and  if  there  be  a  failure  in  any  one,  even  if  pro- 
duced by  the  miscondact  of  the  other  side,  the  judge's  hands  are  tied. 
That  oould  not  be  intended. 

WiGHTMAN,  J. — Stat.  9  &  10  Vict.  0.  95^  a.  89,  gives  a  general  power 
to  the  judge  without  limitation  as  to  time,  or  condition  precedent.  That 
is  followed  by  stat.  12  k  18  Yict.  c.  101,  s.  12,  which  gives  five  Judges 
of  the  superior  courts  power  «<  to  frame  such  general  rules  *and  r4(«9A^ 
orders  as  to  them  shall  seem  expedient  for  and  concerning  the  '- 
practice  and  proceedings"  of  the  county  courts,  which  are  made  as 
binding  as  if  incorporated  in  the  Act.  The  rule  in  question  is  one  of 
those.  Now  there  are  no  words  in  that  rule  making  the  giving  of  notice 
a  condition  precedent.  It  is  not  said  that  the  application  may  be  made 
if  the  party  gives  the  notice ;  but  it  is  directed  that  he  shall  give  it. 
Now  there  is  a  wide  difference  between  making  a  notice  obligatory  as  a 
condition  precedent  to  be  absolutely  fulfilled,  and  merely  directing  thai 
the  notice  shall  be  given,  so  that  a  failure  to  give  it  will  make  the  appli> 
cation  irregular.  If  the  proceeding  is  irregular  the  judge  would  do 
well,  in  general,  to  refuse  to  hear  the  application  on  that  ground ;  but 
he  retains  a  discretion,  if  he  think  fit,  in  proper  cases,  to  grant  a  new 
trial,  given  him  by  the  Act  and  not  taken  away. 

CaoM PTOV,  J. — It  would  be  dreadful  if  all  discretion  were  taken  away 
so  that  in  no  case  could  the  judge  dispense  with  formal  notice,  even  if 
there  were  fraud.  There  are  no  negative  words  in  the  rule.  It  seems 
to  me  clearly  to  show  an  intention  not  to  deprive  the  judge  of  discretion. 

Bnle  discharged. 


*RACE  V.  WARD  and  Others.    Jan.  80.  [*702 

Wftttr  u  it  ianiet  from  a  well  or  fprio|^  ii  not  to  bo  eonaiderod  as  prodvot  of  the  foU,  lo  m  to 
■ake  tho  right  to  fako  it  is  aUoao  tolo^  for  domootio  piiipofo%  a  pcoSt  i  preadro.  Snob  right 
it  ta  euamont  only,  and  may  bo  olaimed  by  ooatom. 

Action  for  breaking  plaintiire  doao.  Plea :  JoatifTing  nnder  a  enatoniy  ft^m  tine  immemorial, 
lor  eU  the  Inhabitanta  of  the  townehip  in  wliioh  plaintiff*!  eloae  was  eitaato  to  take  water  frott 
» wen  or  spring  in  that  doee,  and  earry  the  same  to  their  hoviea^  to  bo  need  for  domeetio 
pvpoaei.    Held,  on  demmrreri  that  the  ooatom,  aa  atated  in  the  plea,  waa  good. 

Thb  first  count  alleged  that  the  defendants  broke  and  entered  the 
close  of  the  plaintiff,  at  Horbnry,  in  the  parish  of  Wakefield,  and  trod 
down,  &c.,  the  grass  growing  there,  and  subverted,  &c.,  the  soil,  and 
placed  on  the  said  do^e  divers  cartloads  of  earth,  &c.,  and  kept  and 
continued  the  same  upon  the  said  close,  &c. 

The  second  count  alleged  that  the  plaintiff  was  possessed  of  a  field 
St  Horbury  aforesaid,  and,  by  reason  thereof,  was  entitled  that  the 
waters  from  time  to  time  collecting  and  being  in  and  upon  the  said  field 
should  be  drained  and  carried  away  from  the  same  1^  and  through  a 
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certain  drain  in  the  said  field ;  and  that  the  defendants  broke  into  and 
burst  the  said  drain,  and  threw  and  placed  large  quantities  of  earth, 
&c.,  there,  and  wrongfully  obstructed  the  same,  whereby  divers  large 
quantities  of  the  waters  which  from  time  to  time  during  that  time  col- 
lected and  were  in  and  upon  the  said  field  were  preyented  from  ranning 
away  from  the  same  as  they  otherwise  would  have  donCi  and  were  then 
caused  to  overflow  and  accumulate  upon  the  said  field. 

Plea  1,  to  the  first  count :  That  the  close  in  which,  fcc,  in  fhe  first 
count  mentioned  is  situate  in  the  township  of  Horbury,  in  the  said 
parish  of  Wakefield,  and  that  there  now  is,  and  from  time  whereof, 
&c.,  hath  been,  a  certain  custom  in  the  said  township,  that  is  to  stj 
that  all  the  inhabitants  of  the  said  township  have  been  used  and  aecos 
*70^1  ^^™^9  during  all  the  time  aforesaid,  *to  have,  and  of  right  ODght 
-'  to  have  had,  and  still  of  right  ought  to  have,  the  liberty  and 
privilege  to  have  and  take  water  from  a  certain  well  or  spring  of  wat^ 
situate  in  the  said  close  in  which,  fcc,  and  to  carry  the  same  to  their 
respective  dwelling-houses  in  the  said  township,  to  be  used  and  eon* 
sumed  therein  for  domestic  purpo8es,(a)  every  year  and  at  all  times  ia 
the  year,  at  their  free  will  and  pleasure :  and  the  defendants  say  that, 
a  short  time  before  the  said  time  when,  &c.,  the  plaintiiT  had  caosei 
the  said  well  or  spring  to  be  filled  up  with  divers  large  quantities  of 
materials,  and  the  same  continued  so  filled  up  at  the  said  time  when, 
&c. ;  insomuch  that  the  said  inhabitants,  at  the  said  time  when,  Ae., 
were  prevented  by  reason  thereof  from  procuring  water  therefrom  as 
they  were  accustomed  and  of  right  entitled  to  do ;  therefore  the  defend- 
ants, being  inhabitants  of  the  township,  and  of  right  entitled  to  hare 
and  procure  water  from  the  said  well  or  spring,  entered  upon  the  said 
close  for  the  purpose  of  reopening  the  said  well  and  removing  the  said 
materials  with  which  the  same  had  been  filled  up  by  the  plaintiff,  and 
did  remove  and  take  out  the  said  materials  with  which  the  said  well  or 
spring  had  been  so  filled  up,  and  in  so  doing  did  necesssu'ily  and  nna- 
voidably,  &c.  (justifying  the  trespasses  in  the  first  count  mentioned). 

Plea  2,  to  the  second  count :  That  the  said  close  in  which,  &c.,  in  the 
second  count  mentioned  is  situate,  &c. ;  and  that  there  now  is,  and  fron 
time  whereof,  &c.,  hath  been,  a  certain  custom  (setting  out  the  enstom 
as  in  plea  1) :  and  the  defendants  say  that,  a  little  before  the  said  time 
*7041  ^'*®°»  *^'>  *^®  plaintiff  had  unlawfully  caused  *the  water  of  the 
^  said  well  or  spring  to  be  carried  away  from  the  said  well  or  spring 
along  and  by  the  said  drain  in  the  second  count  mentioned,  and  had 
unlawfully  constructed  the  said  drain  for  that  purpose ;  insomncfa  that 
the  water  in  the  said  well  or  spring  was  by  reason  thereof,  at  the  said 
time  when,  &c.,  so  diminished  that  the  said  inhabitants  could  not  procure 
water  therefrom  as  they  were  theretofore  accustomed  and  entitled  to 

(a)  Both  pl»M  wtrt  uaandedt  npon  the  irgomen^  by  inierting  the  wordi  "for  dosaiM 
porpoMt.* 
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do;  wherefore  the  defendftnts,  being  inhabitftnts  of  the  said  township, 
and  of  right  entitled  to  have  and  prooare  water  from  the  said  well  or 
fpringi  did,  at  the  said  time  when,  &c.,  in  the  second  count  mentioned, 
open  the  said  drain  and  place  certain  earth,  stones,  and  rubbish  therein, 
isd  did  necessarily,  ke.  (justifying  the  trespasses  in  the  second  const 
mentioned). 

Demnrrer  to  both  pleas.    Joinder. 

The  case  was  argued  in  this  Term.(a) 

Unthankf  for  the  plaintiff. — The  pleas  are  bad.  A  custom  such  as 
thit  set  up  cannot  exist.  The  right  to  take  water  for  domestic  pur- 
poses is  not  an  easement,  but  a  profit  k  prendre,  which  cannot  be  the 
nbject  of  a  custom.  Bracton,  lib.  iv.  cap.  48,  fol.  281  i,  classes  the 
jus  potandi  and  the  jus  hauriendi  with  the  jus  renandi  and  the  jus 
piBcandi :  and  in  Wickham  v.  Hawker,  7  M.  &  W.  68,t  it  was  held  that 
ft  lieeuse  to  hawk,  hunt,  fish,  and  fowl,  with  servants  or  otherwise,  in 
ilieno  solo,  was  a  profit  i  prendre,  and  not  an  easement.  In  Weekly 
•.  Wildman,  1  Ld.  Baym.  405,  407,  it  was  said,  by  Blencowe,  J.,  that 
the  right  of  pot  water  is  an  interest,  and  not  an  ^easement ;  r^i^Ar 
slthough  Powell,  J.,  was  of  the  contrary  opinion.  [Lord  Camp-  *- 
BELL,  C.  J. — ^Bttt  both  agreed  that  the  inhabitants  might  haye  a  custom 
to  take  it.]  Manning  v.  Wasdale,  6  A.  &  E.  758  (E.  C.  L.  R.  vol. 
^M^)  ^U  ^  relied  on.  There  the  right  was  to  take  water,  not 
merely  for  culinary  purposes,  but  also  for  watering  cattle  levant  and 
eoochant.  But  that  case  does  not  seem  to  be  an  authority  upon  the 
question  whether  the  right  to  take  water  for  domestic  purposes  can  be 
elaimed  by  a  oustom :  for  the  rij^t  was  claimed  by  reason  of  the  occupa- 
tion of  a  particular  house.  Ko  right  which  confers  a  profit  arising  out 
of  the  soil  of  another  can  be  the  subject  of  a  custom ;  the  right,  in  order 
to  allow  of  its  being  so  claimed,  must  be  a  right  for  the  purposes  of 
plessure  or  convenience  only.  [Lord  CampbblIi,  C.  J. — ^The  reason 
wli7  a  profit  H  prendre  cannot  be  supported  by  a  custom  in  an  indefinite 
Damber  of  people  is,  that  the  subject  of  the  profit  i  prendre  would,  in 
that  case,  be  liable  to  be  entirely  destroyed.]  A  further  reason  is 
pven  in  Gateward's  Case,  6  Rep.  59  b,  namely,  that  such  a  custom 
could  not  be  released.  [Lord  Campbbll,  0.  J. — That  argument  applies 
equally  to  many  kinds  of  easements  by  custom.]  In  Dyce  v.  Lady 
James  Hay,  1  Macqueen,  805,  the  Lord  Chancellor  laid  down,  in  the 
House  of  Lords,  that  there  can  be  no  prescriptive  right  in  the  nature 
of  a  servitude  or  easement  so  large  as  to  preclude  the  ordinary  uses  of 
property  by  the  owner  of  the  land.  The  case  arose  under  the  Scotch 
law;  but  the  Lord  Chancellor,  in  his  judgment,  observed  that  the 
Bogliah  law  was  still  stronger  as  to  this  point.    Such  a  custom  as  that 

(a)  Jaaoary  SOth.    Before  Lord  Ounpbell,  C.  J.,  Coleridge,  Wightauuif  and  Oromptoiii  Jt» 
(»)  See  Tjler  w.  Bennett^  6  A.  a  B.  377  (B.  C.  L.  B.  toL  SI). 
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set  up  by  the  pleas  might  entirely  deprive  the  owner  of  the  land  of  the 
use  of  the  water. 

*70f)1  *B.ugh  BUI,  contrft. — Grimstead  tr.  Marlowe,  4  T.  R.  TIT,  haa 
-'  decided  that  a  profit  ft  prendre  cannot  be  claimed  by  coatom. 
Bat  the  right  which  the  defendants  set  np  is  an  easement,  not  a  profit 
ft  prendre.  It  gives  them  no  property  in  the  produce  of  the  soQ ;  ftod 
they  could  not  bring  an  action  of  trespass  de  bonis  asportatis  for  a 
deprivation  or  diminution  of  their  right,  pjord  Campbell,  C.  J. — 
Trespass  de  bonis  asportatis  lies  for  taking  the  produce  of  the  soil.] 
It  cannot  be  said  that  water  is  the  produce  of  the  soil.  The  right 
claimed  by  the  defendants  would  clearly  be  an  easement  within  seel.  S 
of  Stat.  2  &  8  W.  4,  c.  71,  not  a  profit  ft  prendre  within  sect.  1.  And 
it  is  an  easement  which  can  be  claimed  by  custom.  In  the  Yearbook 
15  Ed.  4,(a)  Genney  says :  <«  Geo  ad  este  admitte  bon  preseriptioii  i 
dire  que  touts  les  inhabitants  deins  un  tiel  ville  ont  nse  de  tempe,  ftc, 
d'aver  ewe  en  un  tiel  fount  pur  faire  manger  et  boyer  et  louts  neees* 
saries."  [Lord  Campbell,  C.  J. — That  is,  in  other  words,  for  domestic 
purposes.]  In  Goodday  v.  Michell,  Cro.  Eliz.  441,  it  is  laid  dowa 
that  (« parishioners,"  « in  matter  of  easement  as  a  way  to  the  chnreb, 
or  common  fountain,  or  otherwise,"  <<  ought  to  allege  custom  or  usage 
within  the  parish."  Weekly  v.  Wildman,  1  Ld.  Baym.  405,  is  to  the 
same  efiect.  Gateward's  Case  and  Grimstead  v.  Marlowe  decide  Ihat 
any  mere  easement  can  be  claimed  by  custom.  [Lord  Campbell,  C. 
J. — ^There  is  no  doubt  as  to  that.]  The  subject  of  the  right  here  ean- 
not,  as  has  been  suggested,  be  destroyed,  or  diminished,  to  the  detri* 

*7071  °^^^^  ^^  ^^^  owner  of  the  soil.  *[Lord  Campbell,  G.  J. — ^The 
-'  water  might  be  entirely  used  up.]  That  could  not  take  place; 
the  water  is  from  a  spring,  and  is  so  described  in  the  pleas«  [Lord 
Campbell,  C.  J. — ^A  right  to  use  running  water  is  an  easement.  A 
spring  may  fairly  come  under  the  description  of  running  water.]  la 
Abbot  V.  Weekly,  1  Lev.  176,  Fitch  v.  Bawling,  2  H.  Bl.  898^  and 
Tyson  V.  Smith,  6  A.  &  E.  745  (E.  C.  L.  B.  vol.  83),(a)  rights,  the 
exercise  of  which  was  far  more  destructive  to  the  soil  than  the  right 
claimed  in  the  present  case,  were  held  to  be  properly  claimed  by  way 
of  custom  in  the  inhabitants  of  a  parish.  Manning  v.  Wasdale,  5  A. 
k  E.  758  (E.  C.  L.  B.  vol.  81),  on  examination,  will  be  found  to  be  a 
direct  authority  that  such  a  right  as  that  which  is  here  claimed  is  & 
mere  easement,  and  can  be  claimed  by  custom.  Wickham  v.  Hawker, 
T  M.  &  W.  6S,t  is  not  in  point.  The  right  there  claimed  was  of  a  dif- 
ferent nature  from  that  claimed  by  the  defendants  in  the  present  case ; 
and  the  main  question  was  whether  the  grant  which  was  pleaded  aotlio* 
rized  the  defendant  to  send  servants  on  to  the  land  to  hunt  ia  Us 

(a)  Tearb.  Trin.  15  Ed.  4,  foL  S0  A.  pL  7. 

ih)  Affinnod  in  Exoh.  CIl,  on  error,  Tjwm^  «.  Smith,  9  A.  A  E  40S  (X.  C.  L.  R.  t«L  M> 
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ibseoce.    So,  in  Dyee  v.  Lady  James  Hay,  1  Macqueen,  805,  the  right 
claimed  iras  of  a  different  character  from  that  in  the  present  case. 

Unthaniy  in  reply. — The  right  here  set  up  is  clearly  a  right  to  take 
away  that  which  is  the  produce  of  the  soil ;  and  this  distinguishes  the 
present  case  from  Goodday  v.  Michell,  Fitch  v.  Rawling,  and  Tyson  «• 
Smith.  In  the  last  of  these  cases,  moreover,  a  compensation  was  paid 
to  the  owner  of  the  soil.  And  in  all  the  right  ^claimed  was  p^i^/v^ 
merely  for  the  purpose  of  convenience  or  recreation :  no  profit  '- 
was  actually  taken  out  of  the  land.  Our.  adv.  vuU. 

Lord  Campbell,  G.  J.,  now  delivered  the  judgment  of  the  Court. 
The  first  count  of  the  declaration  is  for  breaking  and  entering  the 
plaintiff's  close  in  the  township  of  Horbury,  and  committing  varioui 
trespasses  therein.  The  defendants  justify  under  an  immemorial  cus- 
tom in  the  said  township  for  all  the  inhabitants  for  the  time  being  ia 
the  said  township  to  have  the  liberty  and  privilege  to  have  and  take 
water  from  a  certain  well  or  spring  of  water  in  the  said  close  in  which| 
&c.,  and  to  carry  the  same  to  their  respective  dwelling-houses  in  the 
said  township,  to  be  used  and  consumed  therein  for  domestic  purposes. 
The  plaintiff  demurs :  and  it  has  been  argued  before  us  that  the  plea 
is  bad,  because  it  claims  a  right  for  all  the  inhabitants  of  the  township 
to  take  a  profit  H  prendre  in  alieno  solo. 

Bat  we  are  of  opinion  that  no  such  right  is  claimed  by  the  allege! 
eastern.  The  action  is  not  for  taking  water  the  property  of  the  plain- 
tiff; and  no  such  action  could  be  supported  unless  the  water  were  con- 
tamed  in  a  cistern  or  some  vessel  in  which  he  had  placed  it  for  hit 
private  use.  The  defendants  have  to  answer  the  charge  of  having 
anlawfally  broken  and  entered  the  plaintiff's  close,  and  trampled  and 
iajured  his  grass  growing  there,  &c.  In  doing  so  they  certainly  claim 
a  right  by  immemorial  custom,  in  all  the  inhabitants  of  the  townshipi 
to  take  water  from  a  spring  issuing  from  the  ^close,  and  to  carry  r^^Q^ 
it  to  their  dwelling-houses  for  domestic  purposes :  but  this  claim  '- 
is  made  with  the  view  of  excusing  the  alleged  trespasses  in  entering  the 
close  and  injuring  the  grass,  &c. 

The  water  which  they  claim  a  right  to  take  is  not  the  produce  of  the 
plaintiff's  close ;  it  is  not  his  property ;  it  is  not  the  subject  of  property* 
Blackstone,  following  other  elementary  writers,  classes  water  with  the 
elements  of  light  and  air;  vol.  2,  p.  14.  Afterwards,  having  stated 
that  a  man  cannot  bring  an  action  to  recover  possession  of  a  pool  or 
other  piece  of  water,  either  calculating  its  capacity,  as  for  so  many 
eabical  yards,  or  by  superficial  measure  for  twenty  acres  of  water,  he 
gives  the  reason :  <<  For  water  is  a  movable  wandering  thing,  and  must 
of  necessity  continue  common  by  the  law  of  nature."  lb.  p.  18.  It  ie 
not  disputed  that  this  would  be  so  with  respeot  to  the  water  of  a  river 
or  any  open  running  stream.  We  think  it  is  equally  tfue  as  to  th4 
water  of  a  spring,  when  it  first  issues  from  the  ground.    This  is  no  pari 
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•  ■ 

of  the  soil,  like  sand,  or  clay,  or  stones ;  nor  the  produce  of  the  soil, 
like  grass,  or  turves,  or  trees.  A  right  to  take  these  by  custom,  claimed 
by  all  the  inhabitants  of  a  district,  would  clearly  be  bad ;  for  they  til 
come  under  the  category  of  profit  k  prendre,  being  part  of  the  soil  or 
the  produce  of  the  soil :  and  such  a  claim,  which  might  leave  nothing 
for  the  owner  of  the  soil,  is  wholly  inconsistent  with  the  right  of  pro- 
party  in  the  soil.  But  the  spring  of  water  is  supplied  and  renewed  hj 
nature ;  it  must  have  flowed  from  a  distance  by  an  underground  chan- 
nel ;  and,  when  it  issues  from  the  ground,  till  appropriated  for  use,  i' 
flows  onward  by  the  law  of  gravitation.  While  it  remains  in  the  field 
where  it  issues  forth,  in  the  absence  of  any  servitude  or  custom  giviog 
97101  ^  ^^S^^  ^^  others,  the  owner  of  the  field,  and  he  *only,  has  a  right 
-^  to  appropriate  it ;  for  no  one  else  can  do  so  without  committing 
a  trespass  upon  the  field ;  but,  when  it  has  left  his  field,  he  has  no  mor« 
power  over  it,  or  interest  in  it,  than  any  other  stranger. 

For  these  reasons  it  has  been  considered  that  the  inhabitants  of  i 
district  may,  by  custom,  have  a  right  to  go  upon  the  soil  of  another  to 
take  or  to  use  water.  On  examining  the  Yearbook,  Trin.  15  Ed.  4,  foL 
29  A.  pi.  7,  cited  at  the  bar,  it  would  appear  that  Genney,  as  counsel, 
•ays  it  would  be  a  good  prescription  that  all  the  inhabitants  in  each  % 
till  have  used  from  time  immemorial  to  have  the  water  in  such  a  pond 
to  drink,  &c.  Catesby,  then  a  judge,(a)  assents  to  this,  and  he  likens 
St  to  a  custom  for  all  the  fishermen,(i)  inhabitants  in  a  particular  vill, 
to  have  a  right  to  dry  their  nets  on  a  particular  close.  There  the  word 
M prescription"  is  used;  but  there  is  no  prescription  started  inaqae 
estate ;  and  a  customary  right  by  reason  of  inhabitancy  in  a  partieolar 
district  is  evidently  described  and  intended. 

In  Weekly  v.  Wildman,  1  Ld.  Baym.  407,  we  find  certain  obiter  diets 
upon  this  subject  which  are  entitled  to  some  weight.  <<Blencowe,  J.— 
Inhabitants  may  have  a  custom  to  have  pot  water,  which  is  an  interest, 
tad  not  barely  an  easement.  But  Powell,  J.,  denied  that,  and  said 
that  it  is  only  an  easement."  Both  these  learned  Judges  agree  that 
^pw-i^n  inhabitants  may  have  a  right  to  enter  the  soil  of  ^another  to  take 
-'  pot  water ;  and  only  differ  as  to  the  name  to  be  given  to  it. 

Manning  t;.  Wasdale,  5  A.  k  E.  758  (E.  G.  L.  B.  vol.  81),  appears 
to  be  an  express  adjudication  in  favour  of  such  a  custom.  The  first 
count  of  the  declaration  claimed  a  right  in  the  plaintiff^  as  occupier  of 
an  ancient  messuage,  within  the  parish  of  St.  Ives,  to  wash  and  water 
his  cattle  in  a  certain  pond,  and  also  to  take  and  use  the  water  of  the 

*  (a)  Aeeordlng  to  Hajdn'f  Book  of  Bignitiei,  Catefbj  did  not  beeomo  a  Judge  tin  14eS  (SI»  9 
Ed.  4).  In  15  Sd.  4  (1475,  6)  the  Jadgei  of  the  Common  PleM,  in  wbioh  Conrt  the  eeae  is  tb« 
test  oceorred,  appear,  on  comparing  the  Yearboolc  with  the  lame  anthori^,  to  have  baea  2mm» 
X,  J.|  Littleton,  Clhoke,  and  Neele,  Jf . 

(()  "  Ceo  ad  efte  admltte  adire  que  toats  lei  plsoan  en  nn  tiel  ewe,"  Ao.,  '<taBt  mn  le  q"^ 
)ef  pif oars  font  inhabitanti  en  ascon  viUe,  per  qne  a  plaif  fort  le  preaeriptio  icrra  bon  eo  It  a* 
•1  barre/'  wUoh  wae  that  of  a  right  Iidd  in  aU  the  eitisena  and  inhabitant!  of  GoTeatiy. 
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said  pond  for  domestio  purposes,  for  the  more  convenient  use  and  enjoy- 
ment of  the  said  messuage,  at  all  times,  at  his  free  will  and  pleasure. 
But,  in  the  second  count,  the  plaintiflF  claimed  the  same  right  merely  as 
in  inhabitant  householder  of  the  parish.  After  a  yery  learned  and 
powerfal  argument  from  my  brother  Wightman,  then  at  the  bar,  and 
eoansel  for  the  defendant,  to  the  effect  that  the  plaintiff  claimed  a  profit 
i  prendre  in  alieno  solo,  and  that  both  counts  were  bad.  Lord  Denman 
laid:  "It  is  not  consistent  with  ordinary  language  to  call  the  taking 
of  water  a  profit  i  prendre."  He  then  (without  adverting  to  the  second 
eonnt)  said  that  at  all  events  the  declaration  was  good,  the  claim  being 
made  in  respect  of  the  plaintiff's  house.  Patteson,  J.,  was  proceeding 
to  give  judgment  on  the  same  ground,  when,  his  attention  being  directed 
bj  the  defendant's  counsel  to  the  second  count,  he  says :  «<  It  is  then 
necessary  to  decide  the  other  question ;  and  I  am  of  opinion  that  this  is 
not  a  profit  i  prendre,  which  must  be  something  taken  out  of  the  soil." 
And  now  he  goes  on  to  lay  down  the  position  that  ^inhabitants  of  a 
parish  might  have  a  right  to  an  easement  of  this  sort."  Williams,  J., 
agreed  that  this  did  not  appear  to  be  a  profit  i  prendre ;  and  my  bro- 
ther Coleridge,  who,  from  the  questions  he  puts  during  the  argument, 
ihows  that  he  had  very  ^deliberately  considered  the  subject,  says :  |.^.^  ^ 
"Hy  judgment  rests  upon  a  ground  which  makes  the  difference  ^ 
between  the  two  counts  immaterial.  I  think  the  right  claimed  in  each 
is  a  mere  ea$ement.'* 

The  authorities  relied  upon  by  Mr.  Uhthank  are  not  inconsistent  with 
this  doctrine.  His  quotation  from  Bracton  does  not  prove  that  the 
right  to  take  water  when  flowing  in  its  natural  course  is  a  profit  i,  pren- 
dre; and  the  learned  author  of  that  treatise,  by  the  words  he  uses 
immediately  after,  shows  that  he  was  well  aware  of  the  distinction 
between  such  water  and  water  in  a  cistern,  which  is  the  subject  of  pri- 
vate property. 

In  Wickham  v.  Hawker,  7  M.  &  W.  68,t  the  Court  of  Exchequer 
held  that  a  <<  liberty,  with  servants  or  otherwise,  to  come  into  and  upon" 
lands,  «  and  there  to  hawk,  hunt,  fish,  and  fowl,"  is  a  profit  k  prendre 
within  the  prescription  Act,  2  k  8  W.  4,  c.  71 :  but  that  liberty  and  a 
liberty  to  take  water  are  so  different  that  they  furnish  no  safe  analogy 
to  guide  us  in  this  case. 

In  Blewett  v.  Tregonning,  8  A.  &  E.  554  (E.  C.  L.  R.  vol.  80),  this 
Court  held  an  alleged  custom  to  be  bad  for  all  the  inhabitants  occupy- 
ing lands  in  a  district  to  enter  a  close,  and  take  therefrom  reasonable 
quantities  of  sand  which  had  drifted  thereupon,  for  the  purpose  of 
manuring  their  lands.  The  reason  was  that  the  drifted  sand  had  become 
part  of  the  close,  so  that  the  claim  was  to  take  a  profit  in  alieno  solo : 
but  the  water  to  be  taken  never  had  become  part  of  the  close ;  nor  was 
it  the  produce  of  the  close. 

The  plaintiff's  counsel  lastly  referred  to  the  recent  decision  of  the 
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House  of  Lords  in  Dyce  v.  Lady  James  Hay,  1  Macqueen,  305,  in 
*Ti9r\  ^^^^^  ^^^  ^^^  Chancellor  said  that  neither  *by  the  law  of  Scot- 
-'  land  or  of  England  can  there  be  a  prescriptiye  right,  in  the 
nature  of  a  servitude  or  easement,  so  large  as  to  preclude  the  ordinary 
uses  of  property  by  the  owner  of  the  lands  affected.  But  no  such  con- 
sequence will  follow  from  the  customary  easement  claimed  in  the  present 
case ;  and  it  does  not  interfere  with  the  ordinary  uses  of  the  plaintifi 
close  so  much  as  the  custom  would  which  was  held  to  be  ralid  in  Tjson 
V.  Smith,  6  A.  &  E.  745  (E.  C.  L.  R.  vol.  83),  9  A.  &  E.  406  (E.  C. 
L.  R.  vol.  86),  that,  at  fairs  holden  on  the  waste  of  a  manor,  every  liego 
subject  exercising  the  trade  of  a  victualler  might  enter,  at  the  time  of 
the. fairs,  and  erect  a  booth,  and  continue  the  same  a  reasonable  time 
after  the  fairs,  for  the  more  convenient  carrying  on  his  calling. 

As  to  customary  rights  claimed  by  reason  of  inhabitancy,  the  dbtin^ 
tion  has  always  been  between  a  mere  easement  and  a  profit  &  prendre. 
A  custom  for  all  the  inhabitants  of  a  vill  to  dance  on  a  particular  close 
at  all  times  of  the  year,  at  their  free  will,  for  their  recreation,  has  been 
held  good,  this  being  a  mere  easement;  Abbot  v.  Weekly,  1  Lev.  176; 
and  we  held,  last  Term,  that,  to  a  declaration  for  breaking  and  entering 
the  plaintiff's  close  and  taking  his  fiah,  a  custom  pleaded  for  all  the  in- 
habitants of  the  parish  to  angle  and  catch  fish  in  the  locus  in  quo  wai 
bad,  as  this  was  a  profit  k  prendre,  and  might  lead  to  the  destruction  of 
the  subject-matter  to  which  the  alleged  custom  applied.(a) 
4'7141  *^^^  ^^^^^  reasons  we  think  that  in  the  present  case  the  plei 
•^  to  the  first  count  is  sufficient. 

There  is  a  second  count  in  the  declaration,  very  informally  dnwo, 
which,  when  examined,  appears  to  be  likewise  a  count  in  trespass  qnsre 
clausum  fregit;  and  the  plea  to  it  is  substantially  the  same  as  th&t 
pleaded  to  the  first  count.  We  are  therefore  of  opinion  that  upon  the 
whole  record  there  must  be  judgment  for  the  defendants. 

Judgment  for  the  defendants.(t) 

(a)  BUnd  «.  Lipieombe,  NoTember  14, 1854.  On  demurrer  to  the  plea  iwatilfying  » tnipM 
uider  the  rig bt,  eUimed  hj  euflom.   JTonjrtnaii  fbr  tlie  plidntiir;  JoMpk  Browm  for  tbe  defee^t 

Lord  CAiiFBBLLy  C.  J.— We  mvft  Mi  «po&  th«t  mliituy  Uw  whieh  distlBgnishee  betuMt  • 
mere  eaaement  and  the  right  to  take  a  profiL  It  If  a  good  enetom  for  all  the  iobahitinU  «f  • 
parish  to  dance  in  a  partieular  ipo^  or  the  like :  hot  a  custom  to  take  as  a  profit  what  ii  fslu^ 
would  be  very  injurious  to  the  owner  and  of  bat  little  benefit  to  the  inbabltaDts»  and  b  l*d 
Sneh  being  the  settled  law,  we  are  to  apply  it  to  this  ease.  It  is  elear  to  me  that  the  cmtoa 
claimed  on  this  ptea  is  to  angle  for,  eateh,  and  carry  away  the  fish ;  hot,  snppotiog  it  vtf* 
limited,  as  Mr.  Brown  argues,  to  a  claim  to  angle  fbr  end  eateh  the  fish,  withoat  eUlai«f  t 
right  to  carry  them  away,  I  think  it  would  be  equally  doctnMtiTa  of  the  tuldeet-mattsr,  *^^ 

CoLSBiDaa  and  Wzghtm an,  Js.,  oonouxred.  Judgment  ftr  pUistiC 

{h)  Reported  by  Francis  ElUs,  Xsq. 
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Ez  parte  CHRISTIE.    Jan.  81. 

A  futf  tffoui  whom  a  Judgment  hM  boM  reooTtrad  in  a  eoanty  eonrt,  ud  who  hM  linct 
bc«o  discharged  by  the  Inaolrent  Debton*  Court,  may  neTertheleei  be  ellerwarde  eommitted 
bj  the  judge  of  the  eooniy  eonrt»  nnder  the  lame  Judgment,  upon  rammoni  nnder  itat  9  A 

Thomas,  Serjt.,  moTed  for  a  rule  calliDg  upon  the  judge  of  the  White* 
chapel  Coanty  Court,  and  upon  John  Cook,  to  show  cause  why  Joseph 
ChriBtie  should  not  be  discharged  from  Whitecross  Street  prison,  or  why 
ft  writ  of  habeas  corpus  ad  subjiciendum  should  not  issue,  to  bring  him 
before  this  Court.    The  learned  Serjeant  stated  the  following  facts. 

On  9th  September,  1854,  Cook  obtained  a  judgment  against  Christie 
in  the  county  court,  for  842.  Christie,  *on  Slst  October,  1854,  r^fr-tt 
petitioned  the  Court  for  the  relief  of  Insolvent  Debtors,  and  was  '- 
discharged  by  adjudication  of  that  Court  on  24tb  November,  1854.  The 
judgment  was  included  in  Christie's  schedule.  On  19th  January,  1855, 
Cook  obtained  a  summons  against  Christie  in  the  county  court,  under 
sect  98  of  Stat.  9  &  10  Vict.  c.  95 ;  and  the  judge  committed  Christie 
for  thirty  days.  A  summons  was  taken  out  at  chambers,  for  the  dis- 
charge of  Cluistie :  when  Erie,  J.,  directed  that  the  application  should 
he  made  to  the  full  Court. 

The  learned  Serjeant  now  contended  that  the  judge  had  no  power  to 
commit  under  the  circumstances.  Stat.  9  &  10  Vict.  c.  95,  ss.  98,  99, 
gives  the  power  only  where  a  party  has  ^^  obtained  any  unsatisfied  judg- 
ment or  order  in  any  court  held  by  virtue  of  this  Act,  or  under  any  Act 
repealed  by  this  Ac^  for  the  payment  of  any  debt  or  damages,  or  costs." 
The  judgment  here  was  not  *^  unsatisfied"  within  the  meanmg  of  the 
enactment.  By  stat.  Ik  2  Vict.  c.  110,  s.  90,  no  person  who  has  be- 
come entitled  to  the  benefit  of  that  Act  by  the  adjudication  can  after- 
wards be  imprisoned  for  any  debt  with  respect  to  which  he  has  become 
10  entitled ;  and,  by  sect.  91,  no  fieri  facias  or  elegit  can  issue  on  any 
judgment  for  such  debt,  except  that  entered  up  according  to  the  Act. 
The  debtor's  means  of  payment  are  entirely  exhausted  by  the  proceed- 
ings under  stat.  1  &  2  Vict.  c.  110 :  and  under  that  statute  the  debtor, 
after  adjudication,  may  still  be  punished,  under  sect.  96.  But,  if  the 
present  defendant  is  rightly  committed,  there  might  also  be  an  imprison- 
ment for  forty  days  for  non-payment  of  instalments.  The  debtor  might 
he  repeatedly  punished  for  the  same  offence.  [Lord  Campbbll,  C.  J. — 
Ton  assume  great  misconduct  on  the  part  of  the  judge.  Cbompton,  J. 
—This  point  is  noticed  *in  Pollock's  Practice  of  the  County  ri^iv^/. 
Conrt8.(a)  We  have  held  that  the  county  court  judge  may  com-  "* 
mit  upon  the  same  judgment  for  every  fresh  default,  and  that,  where 
it  appears  upon  a  return  to  a  writ  of  habeas  corpus  that  there  have  been 
repeated  commitments  upon  the  same  judgment,  we  should  intend  that 

(a)  Vp.  iss,  tn,  ed.  1 
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there  most  have  been  fresh  defaalt8.(a)  Lord  Campbell,  C.  J.— Ton 
say  that  the  adjadication  of  the  InsolYent  Debtors'  Court  satisfies  tlie 
judgment:  does  it  not  leave  the  debtor's  effects  still  liable?]  Not 
properly  by  way  of  execution  of  the  judgment,  but  under  the  peculiar 
process  of  the  Court.  There  is  a  decision  of  the  Common  Pleas  adrene 
to  this  application,  Abley  v.  Dale,  11  Com.  B.  878  (E.  C.  L.  R.  yoL  73): 
but,  in  the  judgment  in  that  case,  it  is  stated  that  a  different  view  htf 
been  entertained  by  Judges  of  this  Court.(i) 

Lord  Campbell,  C.  J. — ^Abley  t;.  Dale  ia  a  solemn  deddon  of  i 
Court  of  co-ordinate  jurisdiction,  and  binds  as. 

Coleridge,  J.,  concurred. 

Cbompton,  J. — The  ruling  in  Abley  v.  Dale  might  hare  been  bnmglit 
before  a  Court  of  error  upon  the  new  trial.  We  are  th^efore  bound  bj 
it.  It  might  be  otherwise,  perhaps,  if  the  decision  had  been  upon  a  mo- 
tion for  a  habeas  corpus. 

(No  fourth  Judge  was  present.)  Rule  refa8ed.(c) 

(a)  Re  Boyee,  S  E.  A  B.  531  (B.  C.  L.  R.  toL  76). 

(6)  11  Com.  a  SS9.    See  Ex  parte  Pardy,  1  L.  M.  A  P.  18 ;  8tUl  e.  Booth,  1  L.  M.  4  P.  441 

(«)  See  WaUon  «.  Hamphrey,  10  Bzob.  TSl.f 

Another  objection  wm  token,  in  the  ease  in  the  text,  npon  an  alleged  defeet  on  the  faee  of  Cbi 
warrant  On  thii  point,  the  ooui  reienred  their  opinion:  hat,  the  Cem  of  inpriNUMit as- 
pirings the  caie  was  not  again  mentioned. 


ni7]      *IN  THE  EXCHEQUER  CHAMBER. 

THOMAS  FOSTER  v.  THOMAS  HATES  and  JOHN  PIEBSOV, 

Senior. 

H.»  by  will  made  before  18S8,  derifed  land  to  tmiteef  to  the  nee  of  his  grandson  M.  ftr  fii^ 
remainder  to  sneh  vses  as  M.  should  appoint  among  his  ehild  or  his  ehUdrsn,  and»  fw  dcaak 
of  sneh  appoinunent,  to  aU  the  children,  both  sons  and  danghters,  of  M.  (if  more  thaa  one)  u 
tenants  in  common,  and  their  heirs  for  erer ;  and,  for  default  of  saoh  issne,  to  the  nse  of  sH  tk 
children,  both  sons  and  danghters,  of  the  brothers  and  sister  of  H.,  as  tenants  in  eomsMiw  ni 
their  heirs  for  erer.  Then  foUowed  a  preoisely  similar  limitation  of  another  estate  to  H.'i  celj 
other  grandson,  W.  Then  followed  this  proTiso :  *'  ProTided  always,  and  my  will  sad  wM 
expressly  Is,  that.  In  case  either  of  my  nXd  grandsons  shall  happen  to  die  without  issue  of  Mr 
bodies  lawitaUy  begotten,  that  my  said  trustees  shall  stand  seised  of  the  several  hetedilaMiti 
and  estates  hereinbefore  devised  for  the  benefit  of  sueh  grandson  so  dying,  to,  for,  sad  spot 

•  the  like  uses  and  trusts  as  they  shall  stand  seised  of  the  hereditaments  and  estates  befors  doriiti 
for  the  benefit  of  sneh  surriTor." 

H^  at  the  time  of  making  his  will,  had  two  brothers  and  a  sister  living.  On  his  death,  U,  took 
possession  of  the  estate,  and  afterwards  married,  and  had  one  child,  &,  who  died  aa  iaiiut  b 
the  lifetime  of  her  father,  unmarried,  and  before  stat  8  A  4  W.  4,  e.  106,  leaviag  tbo  do* 
fendant  her  heir  at  law ;  and,  on  the  death  of  M.,  there  were  linng  ohUdrsn  of  the  brotUn 
and  sister  of  the  testator,  the  other  grandson,  W.,  having  died  without  issue  in  the  lifote 
of  M. 

Held,  that  B.  took,  upon  her  birth,  a  vested  remainder  In  fee,  and  thai  upon  M.'a  deatt  M.*t  Wr 
at  law  became  entitled. 

The  defendants  having  obtained  jud^ent  in  the  Court  of  Queo'i 
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Bench,(a)  the  plaintiff  saggested  error.  The  part  of  the  record  upon 
which  the  jadgment  tamed  safiieiently  appears  by  the  following  ab- 
Btnct,  taken  from  the  commencement  of  the  judgment,  post,  p.  728. 

"This  was  an  action  of  replevin;  in  whiph  the  question  for  the  con- 
Bideration  of  the  Court  of  Queen's  Bench  was  raised  by  demurrer  to  the 
trowrj  and  plea (6)  in  bar,  respectively.  In  these  pleadings  the  r^pr^o 
will  of  one  ^William  Harding  is  set  out,  bearing  date  the  8th  *- 
day  of  January,  1788,  by  which  the  testator  devised  the  estate  in  ques- 
tion to  his  grandson  Matthew  Hayes  for  life,(<?)  with  remainder  to  all 
the  children,  both  sons  and  daughters,  of  the  said  Matthew  Hayes  (if 
more  than  one)  as  tenants  in  common,  and  their  heirs  for  ever ;  and, 
<for  default  of  $ueh  issue,  to  the  use  of  all  the  children,  both  sons  and 
daughters,'  of  the  brothers  and  sister  of  the  testator,  as  tenants  in 
common,  <  and  their  heirs  for  ever.'  The  will  then  contains  a  precisely 
similar  limitation  of  another  estate  to  the  testator's  only  other  grand- 
son, William  Harding  Hayes.  And  then  follows  this  proviso :  <  pro- 
vided always,  and  my  mU  and  mind  expreuly  it,  that,  in  case  either  of 
my  said  grandsons  shall  happen  to  die  without  issue  of  their  bodies 
lawfaliy  begotten,  that  my  said  trustees  shall  stand  seised  of  the  several 
hereditaments  and  estates  hereinbefore  devised  for  the  benefit  of  such 
grandson  so  dying,  to,  for,  and  upon  the  like  uses  and  trusts  as  they 
shall  stand  seised  of  the  hereditaments  and  estates  before  devised,  for 
the  benefit  of  such  survivor.' 

<^  The  testator,  at  the  time  of  making  his  will,  had  two  brothers  and 
a  sister  living.  On  his  death,  Matthew  Hayes  took  possession  of  the 
estate,  and  afterwards  married,  and  had  one  child,  Elizabeth  Harding 
Hayes,  who  died  an  infant  (d!)  in  the  lifetime  of  her  father,  leaving  the 
defendant  her  heir  at  law ;  and,  on  the  death  of  Matthew  Hayes,  r^i^^q 
there  were  living  children  of  the  ^brothers  and  sister  of  the  tes-  *- 
tator;  the  other  grandson,  William  Harding  Hayes,  having  died  with- 
out issue  in  the  lifetime  of  Matthew  Hayes." 

The  case  was  argued  in  last  Trinity  Term.(e) 

Sir  R.  Bethellj  Solicitor-General,   for  the  party  assigning  error 
(plaintiff  below). 

The  plaintiff  must  succeed,  unless  Elizabeth  Harding  Hayes  took  a 
fee,  since  the  avowant  claims  only  as  her  heir  at  law.     The  plaintiff  con- 

(a)  Fofter  o.  HsyeB,  2  B.  A  B.  27  (B.  C.  L.  R.  rol.  75),  where  the  pleadingt  «re  giren  rather 
■ore  at  length.  Sabeeqnently  to  the  decision,  there  reported,  on  the  demorren,  the  defendant! 
•iio  reeoTered  a  rerdiet  npon  an  isiiie  on  a  traTerse  of  the  first  plea  in  bar :  after  which  jndg- 
■Mot  WH  entered  for  the  defendant!. 

(&)  The  second,  called  the  third,  by  mistake,  in  2  E.  A  B.  29  (E.  C.  L.  R.  vl-  75). 

(c)  Immediately  after  this  limitation  for  the  life  of  Matthew  followed  a  limitation  to  sneh  luai 
M  Matthew,  by  deed,  Ac,  should  appoint  amongst  the  child  or  children  of  his  body  lawAillj 
^(otten,  and,  for  defaolt  of  such  appointment^  Ac :  then  followed  the  limitation  of  the  remainder 
M  in  the  text. 

W  Unmarried,  and  before  stat  S  A  4  W.  4,  e.  106. 

(•)  Jane  lsl»  1864.  Before  Jerrfs,  C.  J^  Pollock,  C.  B.,  Hanle,  Creeswell,  and  Crowded  Ja, 
Md  Alderson,  PUtt,  and  Martin,  Be. 

2P 


719  FOSTER  v.  HATES.    H.  T.  1866. 


tends  that  either  Matthew  took  an  estate  tail,  or  that  he  took  an  estate 
for  life,  remainder  in  tail  to  his  children,  remainder  to  himself  m  tail. 

The  original  limitation  is,  after  Matthew's  life,  to  the  use  of  all  liis 
children  as  tenants  in  common,  and  their  heirs,  and,  for  default  of  mik 
issue,  then  over.  Bat  the  language  of  the  proviso  is  larger:  <«m  case 
either  of  my  said  grandsons  shall  happen  to  die  teithofU  i$9ue  of  thtir 
bodies  lawfully  begotten^*'  then  over,  thus  pointing  to  a  general  failure 
of  issue.  But  the  Court  below  has  construed  the  proviso  as  meaniog  no 
more  than  the  words  of  the  original  limitation  would  have  meant  had 
they  stood  alone,  that  is,  in  effect,  as  if  without  ieeue  meant  withouJtwA 
ieeue  as  aforesaid.  This  restriction,  by  way  of  referential  constmctioOf 
is  not  necessary  for  effecting  the  devisor's  intention,  which  indeed  it 
contravenes ;  for,  if  Matthew  had  had  a  child  which  had  died  in  the 
devisor's  lifetime,  leaving  children,  such  children  would  have  taken 
nothing,  according  to  the  construction  for  which  the  defendant  con- 
tends, since  there  would  have  been  simply  a  devise  in  fee  to  a  partj 
*7Q01  ^y^^i  before  the  devisor.  There  can  be  no  doubt  that,  if  the 
^  proviso  *stood  alone,  the  language  of  the  gift  over  would  implj 
a  previous  estate  tail :  and  it  may  perhaps  be  conceded  that  the  origi- 
nal limitation  alone  would  give  an  estate  in  fee.  The  question  reallj 
is  whether  the  referential  construction  is  to  be  adopted. 

In  Ellicombe  v.  Qomperti,  8  Myl.  k  C.  127,  151,  such  a  referential 
construction  was  adopted.  There  Lord  Cottenham,  C,  collects  the 
authorities  and  lays  down  the  rule  as  follows.  <<  Suppose  the  case  had 
stood  simply  thus : — Provision  is  made  for  certain  members  of  a  class 
answering  a  particular  description,  and  then  a  gift  over  is  made  upon 
the  failure  of  the  class.  If  it  be  clear  that  the  whole  of  the  elass  were 
not  to  take,  the  gift  over,  though  made  to  depend  upon  the  failure  of 
the  whole  class,  will  be  construed  to  take  place  upon  the  failure  of  that 
description  of  the  class,  who  were  to  take ;  and,  on  the  other  hand,  if 
it  appears  that  all  the  class  were  intended  to  take,  although  sonae  onlj 
are  enumerated,  and  the  gift  over  be  upon  the  failure  of  the  whole 
class,  the  Court  will  adopt  such  a  construction  as  will  extend  the  benefit, 
in  the  best  way  the  law  will  admit,  to  the  whole  class."  Here  the  ^ 
over,  when  the  proviso  is  incorporated,  shows  that  the  object  of  the 
devisor  was  to  give  to  the  children  of  the  second  grandson  upon  the 
failure  of  the  issue  of  Matthew,  and  not  before.  The  <<  class"  is  the 
issue  of  Matthew.  This  is  defeated  by  the  construction  contended  for 
on  the  other  side  :  but,  by  construing  <<  heirs"  to  mean  <<  heirs  of  the 
body,"  both  in  the  original  limitation  and  in  the  proviso,  this  general 
intent  will  be  carried  out.  The  emphatic  language  of  the  proTiso» 
^  provided  always,  and  my  will  and  mind  expressly  is,"  warrants  the 
♦7911  s^PP^^sition  that  it  is  introduced  as  an  exposition  of  the  origioil 
-'  limitation,  and  is  *not  to  be  restricted  by  that  limitation.  lo 
the  judgment  below  it  is  suggested  that  «tlie  limitations  which  folkv 
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the  proviso  may  take  effect  although  the  contiDgency  should  be  con- 
sidered to  be  that  the  grandson  shall  die  without  having  had  children.'* 
Bat  the  contingency,  according  to  the  natural  interpretation  of  the  pro- 
viso, is  to  take  effect  upon  a  general  failure  of  issue ;  and  the  error 
•ppears  to  be,  throughout,  the  limiting  the  meaning  of  the  language 
of  the  gift  over  by  the  language  of  the  original  limitation.  Thus  the 
gift  over  to  the  second  grandson  becomes,  in  the  view  of  the  Court 
below,  not  a  remainder  but  an  alternative  limitation  ;  which  would  not 
take  effect  at  all  if  Matthew  once  had  a  child.  Now  the  proviso  creates 
%  series  of  limitations  parallel  and  contemporary  in  favour  of  Matthew 
ftnd  his  children  upon  the  event  of  William  Harding  dying  without 
issue.  The  effect  of  the  construction  in  the  Court  below  would  be  to 
make  these  two  sets  of  limitations  not  dependent  one  upon  the  other, 
IS  the  devisor  clearly  intended  them  to  be. 

A  leading  case  in  favour  of  interpreting  a  limitation  by  the  gift  over, 
in  order  to  effectuate  the  general  intent,  is  Robinson  v,  Robinson,  1  Burr. 
38;(a)  where  land  was  given  to  H.  for  life  *^and  no  longer,"  and,  after 
bis  decease,  to  such  son  as  he  shall  have  (taking  the  name,  ftc),  ^^  and 
for  default  of  such  issue"  over :  and  it  was  held  that  H.  took  an  estate 
tail,  by  implication  arising  from  the  gift  over.  In  Doe  dem.  Wright  v. 
Jesson,  5  M.  ft  S.  95,  the  Court  of  King's  Bench  would  not  give  the 
same  effect  to  the  gift  *over,  "for  want  of  such  issue,"  where  the  r^^oo 
issue,  in  default  of  which  it  was  to  take  effect,  were,  if  more  than  ^ 
one,  to  take  according  to  the  appointment  of  the  first  devisee  (the  father), 
or  else  as  tenants  in  common ;  but  this  was  overruled  in  the  House  of 
Lords,  Jesson  v.  Doe  dem.  Wright,  2  Bligh,  1 ;  and  it  was  held  that  the 
first  devisee  took  an  estate  tail.  So  Roe  dem.  Dodson  v.  Grew,  2  Wils. 
322,  is  quite  inconsistent  with  the  decision  of  the  Court  below  in  the 
present  case ;  the  gift  over  would,  according  to  this  decision,  have  taken 
effect  only  if  George  Grew  had  no  son,  whereas  it  was  held  that  George 
Grew  took  an  estate  tail.  Cases  establishing  the  same  principle  are  Doe 
dem.  Blandford  v.  Applin,  4  T.  R.  82,  Denn  dem.  Webb  v.  Puckey,  5  T. 
R.  299,  Frank  v.  Stovin,  8  East,  548. 

In  Doe  dem.  Todd  v.  Duesbury,  8  M.  &  W.  514,t  land  was  devised 
to  A.  for  life ;  after  his  death,  to  all  his  children  (if  more  than  one)  and 
their  heirs,  as  tenants  in  common :  but,  in  case  T.  '^  shall  happen  to  die 
without  leaving  lawful  issue,"  then  to  certain  parties  as  tenants  in  com- 
mon, subject  to  a  payment  of  lOOOZ.  It  was  held  that  the  gift  over  was 
neither  an  executory  devise  nor  a  vested  remainder :  and  the  counsel  who 
succeeded  pointed  out  (ft)  that  T.  took  an  estate  tail  by  implication. 
According  to  the  principle  sanctioned  here  by  the  Court  of  Queen's 
Bench,  if  T.  had  there  had  a  child,  which  had  died,  the  gift  over  would 

(a)  8.  C.  2  Vm.  Sen.  225 ;  S.  C.  (m  Robinion  v.  Hicki)  3  Br.  P.  C.  180  (2d  ed.).    S«6  M«ho- 
iUms  Ib  K«nhaw  p.  Kenbaw,  3  B.  A  B.  845. 
(6)  8  M  A  W.  525.t 
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have  been  absolutely  defeated  by  the  event,  which  was  clearly  not  the 
construction  put  upon  the  devise  by  the  Court  of  Exchequer. 

*The  most  correct  construction  of  the  devise  in  the  present 
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case  seems  to  be  that  an  estate  is  given  to  Matthew  for  life, 


remainder  to  his  children  in  tail  as  tenants  in  common,  remaindrr  to 
him  in  tail,  remainder  over  to  William  Harding,  &c. 

The  Court  of  Queen's  Bench  appears  to  have  founded  its  judgment 
principally  on  Goodright,  lessee  of  Docking,  v.  Dunham,  1  Doog.  264, 
and  on  Doe  dem.  Comberbach  v.  Perryn,  8  T.  R.  484.  But  in  neither 
of  these  cases  was  there,  as  the  Court  considered,  anything  to  limit  the 
meaning  of  the  words  of  the  original  limitation :  so  that  they  constitnte 
no  authority  against  the  effect  which  it  is  here  sought  to  give  to  the 
proviso.  Whether  the  former  of  those  cases  would,  if  it  now  occnrred 
for  the  first  time,  be  decided  in  the  same  way,  it  is  not  necessary  to 
inquire. 

Itudall^  contrd.. — ^The  question  is,  whether  the  proviso  is  to  be  con- 
strued with  reference  to  the  original  limitation,  or  whether  it  cnti 
down  that  limitation ;  for  it  appears  to  be  admitted  that,  without  the 
proviso,  the  limitation  would  give  a  fee  to  the  children  of  Matthew  as 
tenants  in  common.  Then  the  proviso  introduces  an  alternative  derise, 
in  the  event  of  Matthew  having  no  such  children.  The  case  resembles 
Luddington  v,  Kime,  1  Ld.  Baym.  208.  It  is  true  that,  in  the  simple 
case  of  a  devise  to  a  man  and  his  heirs,  and,  if  he  shall  die  without 
issue,  then  over,  an  estate  tail  is  implied  from  the  language  of  the  gift 
over.  But  here  the  devise  for  life  is  followed  by  a  devise  to  the  child- 
ren of  the  devisor  for  life,  according  to  his  appointment,  and,  in  default 
♦7911  ^^  appointment,  to  them  and  their  heirs  «  for  ever"  as  tenants  in 
^  ^common,  the  expression  varying  from  that  describing  the  pre- 
ceding uses.  Then  comes  the  gift  over.  It  is  impossible  to  give  the 
suggested  interpretation  to  the  gift  over  without  disregarding  the  language 
ef  the  devise  to  the  children,  which  distinctly  shows  an  intention  to  give 
the  fee  to  the  children.  And  this,  it  is  argued,  must  be  done  becanse  the 
proviso  gives  the  estate  over  in  case  the  grandson  shall  <«  die  without  issoe." 
Whereas,  if  <'  issue''  be  referred  to  the  issue  already  described  as  objects 
of  the  devisor's  bounty,  there  is  no  contradiction,  and  all  the  words  wiO 
have  their  effect.  The  clear  intention  was  that,  if  there  were  more 
children  than  one,  the  eldest  son  should  not  take  the  whole :  yet,  if 
there  be  an  estate  tail  in  Matthew,  that  would  be  the  effect.  It  is 
argued  that,  if  the  devise  to  the  children  conveyed  a  fee,  the  issue  of  a 
child  who  died  in  the  devisor's  lifetime  would  take  nothing.  But  the 
same  result  would  follow  if  the  devise  gave  estates  tail  to  the  children. 
It  seems  to  be  considered  hard  that  the  gift  over  should  be  defeated  bj 
the  birth  of  a  daughter  who  dies  without  having  children :  but  this  is  to 
lose  sight  of  the  fact  that  there  is  a  devise  of  other  property  to  the 
other  grandson.    Besides,  the  moment  Matthew's  child  was  bom,  ho 
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might  hare  exerciseil  his  power  of  appointment  in  her  favour :  which 
shows  that  the  devisor  was  not  anxious  to  protect  the  donees  over  from 
the  Gonseqoence  of  the  fee  vesting  in  the  daughter. 

In  EUicombe  v.  Oomperti,  8  Myl.  ft  C.  127,  the  question  arose  upon 
personal  estate ;  and  there  certain  memhers  of  the  class  of  sons  and 
grindBons  had  heen  expressly  provided  for ;  so  that  the  gift  over,  after 
the  decease  of  all  the  sons  and  ^grandsons,  was  construed  not  to  r^^qc 
mean  other  than  those  provided  tor.    Robinson  v.  Robinson,  1  ^ 
Barr.  38,(a)  was  decided  on  the  ground  that  **  son"  must  be  taken  as 
nomen  collectionem,  the  clear  intention  of  the  devisor  being  that  the 
estate  should  not  go  over  if  there  should  be  any  sons.     Roe  dem. 
Dodson  tr.  Gh*ew,  2  Wils.  822,  Doe  dem.  Blandford  v.  Applin,  4  T.  R. 
82,  and  Denn  dem.  Webb  v.  Puckey,  5  T.  R.  299,  were  cases  upon  the 
qaestion  whether  certain  words  should  be  treated  as  words  of  purchase 
or  limitation,  according  to  the  rule  in  Shelley's  Case,  1  Rep.  98  b.   The 
referential  construction  for  which  the  defendant  here  contends  is  in 
perfect  conformity  with  the  principle  established  in  Doe  dem.  Comber- 
bach  V.  Perryn,  8  T.  R.  484 ;  which  is  consistent  with  Morse  v.  Lord 
Ormonde,  1  Russ.  882,  and  Malcolm  v.  Taylor,  2  Russ.  ft  M.  416.   Doe 
dem.  Todd  v.  Duesbury,  8  M.  ft  W.  514,t  will  be  found,  on  examination^ 
to  be  really  an  authority  in  favour  of  the  defendant.    The  contest 
there  arose  between  a  party  claiming  under  the  limitation  over  and  a 
party  claiming  under  the  child  of  the  tenant  for  life,  which  child  took 
an  interest  under  the  original  limitation:   and  the  party  claiming 
under  the  limitation  over  failed.    Baker  v.  Tucker,  8  H.  L.  Ca.  106, 
uid  Ginger  dem.  White  v.  White,  Willes,  848,  are  strong  authorities 
Against  altering  the  effect  of  a  limitation,  by  implying  an  estate  tail 
from  the  language  of  the  gift  over.    In  Baker  v.  Tucker,  as  here,  the 
hardship  which  might  have  resulted  from  particular  events  was  urged ; 
bat  without  effect.    A  '*'8imilar  argument  failed  in  Doe  dem.  r^,>rq£t 
OaUini  V.  Gallini,  8  A.  ft  E.  840,  858  (E.  C.  L.  R.  vol.  86).(*)  In  •■  ^^ 
I<6wiB*0  Practical  Treatise  on  the  Law  of  Perpetuity,  p.  281,  it  is  said : 
*^It  is,  farther,  well  established,  that  words,  referring  to  the  general 
£ulare  of  issue  of  a  person,  occurring  subsequently  to  a  limitation  to 
the  children  of  such  person,  either  in  fee  simple  or  in  fee  tail,  are  to  be 
construed,  as  meaning,  a  default  of  the  objects  of  the  previous  limita^ 
tion.    And  this  construction  obtains,  notwithstanding  that,  by  it,  the 
issae  of  children  dying  in  the  testator's  lifetime  are  entirely  excluded 
from  all  benefit  under  the  limitations.*'     This  principle  is  adopted  also 
in  2  Jarman  On  Wills,  898,  and  in  Mr.  Smith's  Original  Tiew  of 
Executory  Interests,  in  vol.  2  of  his  edition  (10th)  of  Feame's  Cent. 
Bern.  272. 

(a)  8.  0.  2  Vm.  Sen.  2U ;  S.  0.  (u  Robinaon  «.  Hioki)  S  Br.  P.  0. 180  (Sd  •d.). 
(6)  In  Bzch.  CK,  ftfirming  the  jadgment  of  the  Court  of  K.  B.,  in  Doe  dea.  Qallinl  9.  OaUia^ 
»  B.  A  Ad.  621  (E,  C.  L.  B.  Tol.  27). 

VOL.  nr.— 67  2  p  2 
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Sir  R.  Bethellj  Solicitor-General,  in  reply. — The  two  authors  last 
cited  appear  to  have  laid  down  the  principle  with  the  yiew  of  support- 
ing Qoodright,  lessee  of  Docking,  v.  Dnnham,  1  Dong.  264.    [Au>eb- 
soNy  B. — If  the  words  of  the  proTiso  mean  merely  what  was  ahreadj 
expressed  in  the  original  limitation,  it  looks  as  if  on  the  same  eyent  the 
estate  were  given  to  different  parties.    Rudall, — The  proviso  adds  to 
the  limitation  an  intermediate  interest ;  but  it  is  on  the  same  event.] 
The  effect  of  the  construction  for  which  the  defendant  contends  is  that, 
by  the  original  limitation,  the  birth  of  a  child  of  Matthew  puts  an  end 
to  the  interest  of  William  Harding  and  his  children,  and  the  birth  of 
a  child  of  William  Harding  puts  an  end  to  the  interest  of  Matthew  and 
*19T\  ^^  children.    This  is  to  depart  from  the  principle  insisted  on,  of 
-*  ^giving  strict  effect  to  all  the  words :  and  it  introduces  an  incon- 
sistency, as  pointed  out  from  the  Bench.    The  proviso,  it  is  admitted, 
introduces  for  the  first  time  the  interest  of  William  Harding  and  his 
children  in  the  estate  given  to  Matthew.     Luddington  v.  Kime,  1  Ld. 
Baym.  208,  merely  establishes  the  principle  of  construug  a  limitatioB 
as  giving  an  alternative  interest  in  the  case  of  two  contemplated  events. 
The  words  <<  for  ever"  do  not  strengthen  the  word  <<  heirs.*'    It  is  sug- 
gested that  the  power  of  appointment  is  inconsistent  with  the  construc- 
tion for  which  the  plaintiff  contends :  but  that  argument  is  met  by  the 
case  of  Jesson  v.  Doe  dem.  Wright,  2  Bligh,  1.    It  is  true  that  Roe 
dem.  Dodson  v.  Grew,  2  Wils.  822,  Doe  dem.  Blandford  v.  Applin,  4 
T.  B.  82,  and  Denn  dem.  Webb  v.  Puckey,  5  T.  B.  299,  were  ultimately 
instances  of  the  application  of  the  rule  in  Shelley's  Case,  1  Bep.  93  b: 
but  the  question  of  the  application  of  the  rule  could  not  be  raised  till 
the  effect  of  the  limitations  was  determined  upon ;  and  the  determinsr 
tion  was  in  favour  of  the  principle  for  which  the  plaintiff  contends. 
Morse  v.  Lord  Ormonde,  1  Buss.  382,  was  a  case  of  personalty :  the 
referential  construction  was  adopted  in  pursuance  of  the  principle  at 
res  magis  valeat  quam  pereat,  in  order  that  the  legacies  might  not  be 
too  remote.    The  decision  in  Malcolm  v.  Taylor,  2  Buss,  k  M.  416,  can 
be  applied  only  where  the  circumstances  supply  a  similar  ratio  deddendi 
in  favour  of  a  referential  construction :  the  intent  could  there  be  csr- 
ried  out  in  no  other  way.     The  Court,  in  Doe  dem.  Todd  v.  Duesbnry, 
*70fii  8  M.  &;  W.  514,t  did  not  *adopt  the  referential  construction :  if 
-'  they  could  have  done  so,  it  would  hive  furnished  a  simple  ground 
for  their  decision.    Baker  v.  Tucker,  8  H.  L.  Ca.  106  (which  was  decided 
by  a  single  law  lord),  appears  to  be  founded  on  the  questionable  decbion 
of  Blackborn  v.  Edgley,  1  P.  Wms.,  600,  which,  at  any  rate,  involved  cir- 
cumstances so  peculiar  and  exceptional  as  to  be  quite  consistent  with  s 
general  rule  to  an  opposite  effect.  Cur.  adv.  vicft. 

Jbryis,  C.  J.,  in  this  term  (January  12th),  delivered  the  judgment 
of  the  Court.  After  stating  the  effect  of  the  pleadings,  as  ante,  p- 
717,  his  Lordship  proceeded  as  follows : 
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The  qaestion  in  this  case  tarns  upon  the  true  constroction  of  William 
HardiDg's  will  The  defendant  contends  that  Matthew  Hayes  took  a 
life  estate,  with  a  contingent  remainder  in  fee  to  his  child  or  children 
unborn,  which  Tested  in  Elizabeth  Harding  Hayes  immediately  on  her 
birth.  The  plaintiff  contends  that  Matthew  Hayes  took  either  an  estate 
ttil,  or  an  estate  for  life  with  remainder  in  tail,  after  an  estate  tail  to 
his  children,  in  either  case  disentitling  the  defendant  from  succeeding 
in  this  action.  The  Court  of  Queen's  Bench  decided  in  favour  of  the 
defendant,  upon  the  ground  that  the  words  importing  a  failure  of  issue 
were  confined  to  the  objects  of  the  prior  devise,  and  that,  on  the  birth 
.  of  a  child  of  Matthew  Hayes,  the  fee  vested  in  such  child. 

It  has  been  urged  before  us,  on  the  part  of  the  plaintiff,  that,  the 
iotention  of  the  testator  being  to  exhaust  *the  descendants  r^pjnq 
of  both  his  grandsons  successively  and  then  to  give  his  estate  '- 
to  the  descendants  of  his  brothers  and  sister,  the  effect  of  the  con- 
itmction  contended  for  by  the  defendant,  and  sanctioned  by  the  Court 
of  Queen's  Bench,  is  to  defeat  the  intention  of  the  testator,  and  t^ 
carry  the  estate^  in  the  event  which  has  happened,  to  a  collateral  heir, 
while  there  were  living  children  of  the  brothers  and  sister  of  the 
testator.  And,  farther,  it  was  argued  that  the  construction  which  con- 
fines the  words  importing  a  failure  of  issue,  after  a  devise  to  children 
in  fee,  to  the  objects  of  the  prior  devise,  has  been  adopted  only  in  ordei 
to  support,  and  not  to  defeat,  the  manifest  intention  of  the  testator ; 
and  to  support,  and  not  to  defeat,  the  devise  over ;  and  that,  to  effectu- 
ate this  general  intention  of  a  testator,  similar  expressions  had  been 
construed  according  to  the  proposed  construction  of  the  plaintiff's 
connsel. 

And  we  were  referred  to  various  authorities  in  support  of  this  argu- 
ment, viz. :  Robinson  v.  Robinson,  1  Burr.  88,(a)  Roe  dem.  Dodson  v. 
Grew,  2  Wils.  322,  Doe  dem.  Blandford  v.  Applin,  4  T.  R.  82,  Doe  dem. 
Bean  v.  Halley,  8  T.  R.  5,  Denn  dem.  Webb  v.  Puckey,  5  T.  R.  299, 
Frank  v.  Stovin,  8  East,  548,  EUicombe  v.  Gompertz,  8  Myl.  k  C.  127, 
and  Doe  dem.  Todd  v.  Duesbury,  8  M.  &  W.  514.t  It  appears  to  us, 
however,  that  none  of  these  cases  afford  any  authority  for  either  of  the 
two  modes  of  construction  of  the  present  will  suggested  on  the  part  of 
the  plaintiff,  the  language  of  the  devise  in  each  of  them  being  essen- 
tially different  *from  that  in  the  present  will,  with  the  exception  r^iroA 
of  Doe  dem.  Todd  v.  Duesbury.  ^ 

But  in  that  case,  although  the  language  of  the  devise  was  very  simi- 
lar to  that  of  the  present  will,  the  state  of  facts,  to  which  it  was  appli- 
cable, was  so  different  that  the  same  construction  could  not  be  given  to 
it.  In  Doe  dem.  Todd  v.  Duesbury  there  was  one  child  already  born  at 
the  date  of  the  will,  which  survived  the  testatrix ;  and  consequently, 
the  devise  to  T.  Duesbury  for  life,  with  remainder  to  his  children  as 

(•)  a  C.  2 Tm.  Sw.  SSft;  B.  0.  (at  Sobiasoa  v.  Hioki)  S  Or.  ?.  0.  ISO  (M  ed.). 
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tenants  in  common  in  foe,  gave  a  vested  remainder  in  fee  to  that  child, 
liable  to  open  and  let  in  after-born  children.  The  words,  therefore,  i(in 
ease  the  said  Thomas  Daesbary  shall  happen  to  die  without  leaying  law- 
fal  issue,  then"  over,  could  not  bj  possibility  bear  the  oonstraction  eon- 
tended  for  by  the  present  defendant,  which  wonld  be  senseless,  bee&nse 
no  soch  contingency  was  possible,  in  the  then  state  of  things,  u  T. 
Dnesbnry  dying  mthovt  having  had  any  children ;  one  child  being  alirt 
when  the  testatrix  penned  her  will,  and  also  at  the  time  of  her  dcati. 
And,  if  that  oonstraction  could  not  prevail,  then  the  words  most  im- 
port, according  to  the  judgment  of  the  Court  of  Exchequer  ddiTered 
by  Mr.  Baren  Rdfe,  an  mdefinite  failure  of  issue*  The  decision  wu 
not,  that  by  reason  of  these  words  importing  an  indefinite  failure  of 
issue  T.  Duesbury  took  an  estate  tail,  as  was  argued  by  the  defendant's 
counsel  in  that  case,  nor  that  the  children  took  an  estate  tail,  as  was 
vrged  by  the  plaintiff's  counsel,  but  only  that  the  plaintiff  failed  io 
*7^11  ^^^^^^^^°S  ^^^^^  of  ^0  two  alternative  ^propositions  for  whick 

-J  he  contended;  vis.,  that  the  limitation  over  to  the  lessors  of 
plaintiff  was  either  an  exeoutory  devise  or  a  vested  remainder  in  fee  afUr 
an  estate  tail  to  the  children:  which  entitled  the  defendsnt  to  judgment. 
The  case  of  Doe  dem.  Todd  v.  Duesbury,  therefore,  when  carefialiy  ei- 
ammed,  does  not  appear  to  conflict  with  the  rule  of  construction  esta- 
blished by  the  current  of  authorities  referred  to  on  the  part  of  tb« 
l^ndant. 

Much  stress  also  was  laid  by  the  plaintiff's  counsel  upon  the  pecsliar 
manner  in  which  the  devise  over  to  the  other  grandson  «nd  his  children 
is  introduced  in  the  proviso.  The  words,  <<  provided  always,  tmd  mf 
mU  and  mind  expre8$ly  ts,"  have  been  argued  to  be  expository  of  the 
testator's  intention,  and  as  pointing  out  hb  meaning  to  be  that  the 
estate  should  descend  first  through  one  grandson's  line  of  issne,  and 
then  through  the  other  grandson's  line  of  issue,  and  that  such  exposi- 
tion of  his  meaning  negatives  the  construction  contended  for  on  the 
part  of  the  defendant.  We  are  of  opinion,  however,  that  the  sole  ob- 
ject, as  well  as  the  sole  effect,  of  the  proviso  was  the  interposition  of 
a  contingent  remainder  to  each  grandson  between  the  life  estate  of  tbe 
ether  and  the  devise  over  to  the  nephews  and  nieces  of  the  testator^ 
which  had  been  omitted  in  the  former  part  of  the  will.  We  do  not 
think  that  the  language,  however  emphatic,  which  immediately  precedes 
the  words  importing  a  dying  without  issue,  alters  in  any  way  the  neas- 
ing  to  be  attached  to  these  words.  The  testator  says  no  more  tban 
*7S21  ^^'  ^7  ^^^  proviso.    Whereas,  in  the  former  part  of  my  villi  1 

-^  devised  over  *to  my  nephews  and  nieces  in  fee  the  estate  gi^ea 
to  my  grandson  Matthew  Hayes  for  life,  if  he  had  no  children,  now  I 
wish  it  to  be  distinctly  understood  that,  in  the  same  event,  the  ^tate 
is  to  go  first  to  my  other  grandson  and  his  children ;  and  only  in  tbe 
event  of  neither  grandson  having  children  is  the  estate  to  go  otst  to 
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ay  Mphews  Mid  nieces.  In  other  words :  I  prefer  my  grandson  Mat^ 
their  and  his  children  first ;  if  he  has  no  children,  my  other  grandson 
tad  his  children ;  and,  if  he  has  none,  then  my  nephews  and  nieces. 
Ve  cannot  understand,  in  reading  the  proviso,  that  the  testator  intended 
in  it  a  reference  to  %  different  class  of  issae  from  that  to  which  he  had 
referred  in  the  fimitation  over  to  his  nephews  and  nieces  in  the  former 
part  of  the  will,  in  which,  after  gt?ing  the  life  estate  to  Matthew 
Htyee,  and  the  remainder  in  fee  to  all  his  children  as  tenants  in  com* 
men,  he  says,  and,  *ifor  defaidi  of  $ueh  i$9us,**  over.  He  clearly  there 
neuit  in  defanli  of  << children."  In  the  proviso  he  says:  if  Matthew 
E&Tes  shall  happen  to  die  without  lawful  issue  of  his  hody,  then  over. 
We  eauiot  doabt  he  meant  there  also  <<  without  children.** 

On  the  part  of  the  defendant  it  was  argued  that  a  clear  rule  of  con- 
Btraction  exists,  recognised  by  numerous  acthorities,  that,  whete  a  fe^ 
is  limited  to  the  unborn  children  of  a  prior  devisee  for  life,  followed  by 
verds  importing  %  failure  of  issue  of  the  parent,  the  words  are  held  to 
refer  to  the  failure  of  the  objects  of  the  prior  devise,  vis.,  the  children, 
and  not  of  issue  indefinitely,  and  do  not  therefore  either  enlarge  the 
pareat'a  life  estate  or  cut  down  the  children's  estate  in  fee  to  an  estate 
tafl;  and  that,  in  this  respect,  there  is  no  distinction  between  words 
imperting  a  failure  of  issue  without  *the  word  «snch"  and  with  p^i^qa 
the  word  <«  such/'  The  cases  of  Doe  dem.  Comberbach  v.  Per-  '- 
ryn,  8  T.  R.  484,  and  Bex  i^.  The  Marquis  of  Stafford,  7  East,  631, 
were  cited  as  conclusive  authorities  for  the  rule  where  the  words  were, 
''iadefiiult  of  Mueh  issue:"  and  indeed  the  plaintiff's  counsel  did  not 
Kern  to  dispute  that  proposition  on  the  authority  of  these  cases,  admit- 
ting (what  could  har^y  be  denied)  that,  if  the  will  had  not  contained 
the  proviso,  there  would  have  been  a  life  estate  in  Matthew  Hayes  with 
t  remainder  in  fee  to  his  children  vesting  upon  the  birth  of  a  child. 
Bot  the  defendant's  counsel  contended,  further,  that  the  construction 
tie  the  same  where  the  words  importing  failure  of  issue  are  not  con- 
Beeted  with  the  word  <<  such,''  or  any  similar  word ;  and  that  the  cases 
ef  Goodright,  lessee  of  Docking,  v,  Dunham,  1  Doug.  264,  Ginger  dem. 
White  V.  White,  Willes,  848,  Malcolm  v.  Taylor,  2  Buss,  k  M.  416, 
ind  Tarbnck  v.  Tarbuck,  2  Jarman  on  Wills,  876,  are  decisions  directly 
i&  point  upon  language  identical  with  that  in  the  proviso  in  question, 
^d  in  accordance  with  the  general  current  of  authorities  and  the 
nnderatanding  of  the  most  esteemed  text  writers. 

The  expressions  of  Lord  Cottenham  in  Tarbuck  t^.  Tarbuck,  at  p. 
t76  of  2  Jarman  On  Wills,  are  extremely  strong.  Beferring  to  the 
rale,  that  words  importing  an  indefinite  failure  of  issue  enlarge  a  prior 
tetate  for  life  into  an  estate  tail  by  implication,  he  says :  «  This  rule 
^  been  adopted  for  the  purpose  of  giving  effect  to  the  general  intent 
•f  the  testator,  manifested  in  his  devises  over  depending  on  a  failure 
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*7^41  ^^  ^^^  generally,  in  order  *to  gire  a  chance  at  least  of  saceei- 
-^  sion  to  persons  who,  though  they  cannot  claim  under  a  particular 
gift,  are  included  in  the  general  description  of  issue.  That  rule  does 
not  apply  where  this  object  is  not  to  be  attained,  and  amonpt  the 
exceptions  is  the  very  case  which  occurs  here ;  namely,  a  gift  to  A.  for 
life,  with  remainder  to  the  children  of  A.  in  fee ;  that  is,  the  children 
of  A.  in  fee  generally,  and  a  gift  over  on  the  death  of  A.  without 
issue,  which  means  such  issue,  that  is,  children.  This  was  the  ease  of 
Ooodright  v.  Dunham,  1  Doug.  264,  which  is  precisely  in  point  on  this 
subject.  In  such  cases  the  general  term  « issue'  is  construed  to  mean 
that  particular  description  of  issue  before  specified,  namely,  children." 
The  case  of  Baker  v.  Tucker,  8  H.  L.  Ca.  106,  was  also  referred  to,  as 
recognising  the  rule  of  construction  adopted  in  Goodright,  lessee  of 
Docking,  v.  Dunham. 

We  were  referred  also  to  Feame's  Cent.  Rem.  875,  to  2  Jarman  On 
Wills,  pp.  872  and  898,  and  to  Lewis  On  the  Law  of  Perpetuity,  281. 
Having  carefully  examined  the  cases  cited,  we  think  they  folly  bear 
out  the  language  of  Mr.  Jarman,  p.  872  of  2d  volume,  where  he  says: 
«(It  is  well  settled  also,  that  words  importing  a  failure  of  issue  (without 
the  word  $uch)^  following  a  devise  to  ehUdren  in  fee  simple  or  fee  tail, 
refer  to  the  objects  of  that  prior  devise,  and  not  to  issue  at  large." 
And,  again,  p.  898 :  «<  That  the  words,  in  defauU  of  Mtue,  or  expres- 
sions of  a  similar  import,  following  a  devise  to  ekUdren  in  taU  or  is 
fee-^mphf  mean  in  default  of  children.  Thi$  is  free  from  att  (bait" 
^rjotr^  And  the  language  of  Mr.  Lewis,  p.  281,  to  the  same  ^efect, 
-'  viz. :  <<  It  is,  further,  well  established,  that  words,  referring  to 
the  general  failure  of  issue  of  a  person,  occurring  subsequently  to  a 
limitation  to  the  children  of  such  person,  either  in  fee  eimpU  or  in  /» 
taUt  are  to  be  construed,  as  meaning,  a  default  of  the  objects  of  the 
previous  limitation." 

With  a  rule  of  construction  so  clear,  and  so  fully  recognised  bj  the 
highest  authorities,  it  is  hardly  open  to  us  to  speculate  upon  the  inten- 
tion of  the  testator  as  to  the  devolution  of  his  property.  But,  if  ve 
were  to  indulge  in  any  such  speculation,  we  should  be  disposed  to  say 
that  the  testator  intended  to  give  the  estate  in  fee  to  Matthew  Hajes's 
children  if  he  had  any,  and,  if  he  had  not,  then  to  the  other  grandsoo'i 
children  in  fee :  and,  if  neither  grandson  had  a  child,  then  to  the  chil- 
dren of  his  nephews  and  nieces  in  fee.  It  is  highly  probable,  howerer, 
that  he  did  not  contemplate  what  has  in  fact  occurred,  viz.,  Matthew 
Hayes  having  a  child  which  died  in  infancy  before  its  father;  and 
therefore  did  not  guard  against  such  a  contingency.  He  assnmed, 
doubtless,  that  the  children  would  survive  their  parents,  which  is  the 
natural  and  ordinary  course  of  events:  and,  if  Elizabeth  Harding 
Hayes  had  been  alive  at  her  father's  death,  it  would  have  appeared 
quite  natural  and  proper,  and  according  to  the  testator's  intention,  thai 
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she  should  hare  taken  the  estate  in  fee.  He  has  used  language  giving 
an  estate  for  life  to  Matthew  Hayes,  and  an  estate  in  remainder  in  fee 
to  bis  children,  in  the  plainest  terms,  and  in  the  most  perfect  technical 
form  of  words  known  to  lawyers.  And,  as  we  think  the  authorities 
sbondantly  show  that  the  words  of  the  proviso  importing  a  failure  of 
^issoe  of  Matthew  effect  no  alteration,  either  in  the  prior  life  r^jo^ 
estate  of  Matthew  or  the  estate  in  fee  of  his  children,  it  follows  *- 
that  the  estate  vested  in  Elizabeth  Harding  Hayes  in  fee,  and  descended 
to  the  defendant  as  her  heir ;  and  that,  consequently,  the  judgment 
of  the  Court  of  Queen's  Bench  was  right,  and  must  be  affirmed. 

Judgment  affirmed* 
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The  Judges  who  sat  in  banc  in  this  Vacation  were : 

GoiiBRIDGBy  J.  ErLB,  J. 

WiGHTMAN*  J.  CBOMPTONy  J. 


THE  QUEEN  v.  JOHN  PETRIE,  WILLIAM  PETRIE,  JAMES 

PETBIE,  and  JOSEPH  PETRIE. 

Indlotmeiit  for  obftraoting  a  higbwiy.  He*:  Not  gaSlty.  On  the  trial  It  Appeartd  Oat  At 
allAgtd  liigbway  bad  been  laid  o«t  ai  a  projected  street  in  1827,  and  de  faeto  need  ai  a  bigk- 
way  tiU  1836,  wben  the  defendant!  b^gea  to  obftmet  it,  and  loon  after  eadoeed  a  poitioB  of 
the  road.  The  ownen  of  the  loil  of  the  greater  part  of  thie  road  brovgbt  ejeetmeat;  tht  de- 
fendant! entered  into  negotiations,  with  them,  and  had  agreed  to  open  the  road,  bnt  flaally,  la 
1868,  broke  off  the  negotiations  assigning  as  their  reason  that  they  had,  iinoe  the  aegodadoM 
eommeneed,  aoqnired  the  fee  of  another  part  of  the  road.  On  that  spo^  of  whieb  the  delwd 
ants  thos  claimed  the  fee,  was  the  obstnietion,  the  snl^ect  of  the  indictment  STideace  m 
glTcn  that  that  spot^  on  which  the  obstmction  now  was  made,  had  been  part  of  aa  estali 
settled  in  striot  settlement  in  18S8,  on  the  tenant  for  life,  with  power  to  grant  bnildiag  leeM, 
and  for  the  tmstees  of  the  settlement  to  sell,  with  consent  of  the  tenant  for  life.  The  int 
tenant  in  taU  was  still,  at  the  time  of  the  trial,  an  infant.  The  tenant  for  lilb,  beiag  calM 
as  a  witness,  said,  inter  alia,  that  in  1828  the  whole  of  this  property  had  been  sold  by  Ui 
tmstees,  and  he  had  had  nothing  to  do  with  it  since.  The  Jodgo  left  it  to  thejaiy  lo»7 
whether  they  woold  infer  a  dedication  in  1829  from  whocTcr  was  the  owner  of  the  fee.  Ver- 
dict for  the  Crown. 

Bold  a  proper  direotiott ;  for  open  user  as  of  right  by  the  pnblio  raises  apresBrnptire  infenaci  of 
dedication  requiring  to  be  rebntted.  And  here  the  statement  of  the  defiendants  that  tbey 
acquired  the  fee  in  1858,  conpled  with  the  CTidenoe  of  the  tenant  for  life  that  he  had  not  bad 
anything  to  do  with  it  sinoe  1828,  was  CTidenoe  that  the  fee  was,  in  1829,  not  salsieet  to  tk« 
settlement  so  that  there  was  nothing  to  rebnt  the  prim&  facie  inferttioe  af  dedicarisa  ie 
1829,  arising  firom  the  public  user  as  of  right  in  that  year. 

Indictmbkt  (found  at  the  Lancashire  Qoarter  Sessions,  and  remoTed 
^wQQ-y  hy  certiorari  into  this  Court)  ^for  obstructing  a  highway  formiiig 
^  the  continuation  of  Rope  Street  in  Rochdale. 
Plea :  Not  guilty.    Issue  thereon. 

(a)  The  Ooori  of  QneeB'i  Beneh  lat  la  Baae  «b  VahnuHy  7th  and  221 
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On  tbe  trial,  before  Orowder,  J.,  at  the  Liyerpool  Spring  Assizes, 
nieh  sfidenoe  was  giten;  but  the  following  fS^ts  only  were  ultimately 
m^nal. 

Rope  Street,  in  Rochdale,  mentioned  in  the  indictment,  runs  from  west 
to  east,  across  a  street  called  Whitehall  Street  mntiing  north  and  south, 
into  another  street  mnning  north  and  south  oalled  King  Street.  The 
obstraction  complained  of  was  a  wall  with  gates,  built  across  the  extreme 
end  of  Bope  Street,  so  as  to  make  the  access  to  that  street  from  King 
Street  private.  And  the  question  in  the  cause  was,  whether  this  extreme 
eietern  part  of  Bope  Street  had  CTer  been  dedicated  to  tbe  public,  so  as 
to  become  a  highway. 

Eridenee  of  title  was  giren,  by  which  it  appeared  that  before  1815, 
then  these  streets  had  not  been  laid  out,  The  Governors  of  Cheetham 
Hospital  were  owners  in  fee  of  the  lan^  to  the  west  of  the  spot  in  ques- 
tion, and  James  Walmsley  was  owner  in  fee  of  the  land  to  the  east  of  it. 
King  Street  was  afterwards  laid  out  along  the  boundary  between  the 
properties  as  far  north  as  the  spot  at  which  Bope  Street  now  entered 
King  Street.  To  the  north  of  that  point  James  Walmsley  was  owner  in 
fee  of  the  land  on  both  sides  of  what  is  now  King  Street,  the  boundary 
between  his  estate  and  the  Cheetham  Hospital  estate  there  diverging  to 
the  west,  so  as  to  make  an  acute  angle  with  the  line  of  King  Street. 
On  examining  tbe  parcels  in  the  conveyances,  it  appeared  that  this  boun- 
dary line  diverged  towards  the  west  from  King  Street  at  what  was  now 
the  south-east  corner  of  Rope  Street,  so  that  the  Walmsley  property 
included  about  a  yard  and  a  half  of  the  end  of  Rope  ^Street  next  r^tjan 
to  King  Street.  This  was  the  spot  on  which  the  Messrs.  Petrie  '- 
now  maintained  their  wall  and  gate. 

James  Walmsley  died  in  1815,  having  by  his  will  devised  his  property 
to  his  son,  who  died  soon  after,  as  tenant  for  life,  remainder  to  his 
grandson  (George  Walmsley  in  fee.  George  was  at  the  time  of  his 
father's  death  an  infant.  In  1820  he  came  of  age.  In  1828,  the  pro- 
perty was  settled,  on  Qeorge  Walmsley's  marriage,  in  strict  settlement, 
with  power  to  him  to  grant  building  leases  for  999  years,  and  with 
power  for  trustees  with  his  assent  to  sell  the  property  absolutely.  There 
were  children  of  the  marriage,  the  eldest  son  being  at  the  time  of  the 
trial  still  an  infant.  Id  1828,  iifter  tbe  settlement,  Oeorge  Walmsley 
granted  to  the  Messrs.  Petrie  a  building  lease,  for  999  years,  of  premises 
described  by  reference  to  a  plan  endorsed  on  the  back  of  the  lease.  On 
this  plan  Rope  Street  and  King  Street  were  marked  out  as  existing 
streets,  and  tbe  premises  conveyed  to  Messrs.  Petrie  were  delineated  as 
coming  up  to  Rope  Street,  and  then  abutting  from  the  north-east  corner 
of  that  street  along  the  land  of  The  Governors  of  Cheetham  Hospital. 
It  seems  to  have  been  taken  for  granted  by  all  parties,  for  a  long  time, 
that  this  lease  comprised  all  the  western  part  of  the  Walmsley  estate 
Qp  to  the  Cheetham  Hospital  estate :  but,  as  will  be  seen  firom  the  states 
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ment  in  the  beginning  of  this  case,  in  fact  a  portion  of  about  a  yard 
and  a  half  in  length  of  the  site  of  Rope  Street,  which  was  compromised 
in  the  Walmsley  estate,  was  not  comprised  in  the  lease.  Sabseqnentlj 
the  reversion  of  this  lease  became  vested  in  a  gentleman  of  the  Dane 
of  Lomax,  who  had  purchased  it  from  the  trustees  of  the  settlement  of 
Walmsley  in  1828.  In  1886,  Messrs.  Petrie  became,  as  assignees  of 
*740'1  ^^°K  leases  under  The  ^Oovernors  of  Cheetham  Hospital,  poases- 
^  sors  of  the  land  on  both  the  north  and  south  of  Bope  Street, 
but  not  of  the  site  of  that  street.  They  built  a'  factory  there,  and, 
about  that  time,  built  walls  at  both  ends  of  Bope  Street  so  as  to  endosa 
the  whole  of  it.  Much  complaint  and  negotiation  took  place ;  ultimately 
The  Oovemors  of  Cheetham  Hospital  brought  ejectment  for  the  aite  of 
Bope  Street.  The  parties  through  their  solictors  entered  into  a  nego- 
tiation for  a  compromise,  which  continued  until  1853,  when  it  was  broken 
oflf.  The  correspondence  between  the  solicitors  was  put  in  evidenee: 
and  the  following  parts  of  the  concluding  letters  were  nltimatolj 
material. 

From  the  solicitor  of  Messrs.  Petrie  to  the  solicitors  of  The  GoTemon 
of  Cheetham  Hospital. 

«  Bochdale,  May  28th,  1858. 

«  Mr.  Petrie  and  The  Ctovemors  of  Cheetham  Hospital. 

«I  ha?e  only  just  been  able  to  see  Mr.  Petrie  on  the  subject  of  yoor 
letter  of  the  25th  inst.  and  draft  grant.  In  consequence  of  Mr.  Petrie'i 
inability  to  become  owner  of  that  portion  of  Bope  Street  which  belongi 
to  the  GoYemors,  and  he  now  being  absolute  owner  of  the  land  lying 
between  the  easterly  end  of  such  street  and  King  Street  (which  he  wu 
not  at  the  time  he  made  his  proposals  to  the  (Joremors  in  Joly  last), 
he  desires  me  to  say  that  it  will  be  useless  proceeding  with  the  propaitd 
grant,  especially  as  it  is  not  his  intention  to  open  his  works  to  ths 
public,  let  the  consequence  be  what  it  may:  this  being  the  ease,  Isn 
obliged  to  return  the  draft." 

From  the  solicitors  of  The  Governors  of  Cheetham  Hospital  to  dM 
solicitor  of  Messrs.  Petrie. 

<«  18th  June,  1858. 
a  Governors  of  Cheetham  Hospital  v.  Petrie. 
♦7411  "^®  submitted  your  letter  of  the  28th  ulto.  to  The  ♦Qovemorf 
^  of  Cheetham  Hospital  at  their  meeting  yesterday.  The  GoTemon 
take  the  only  view  which  it  appears  to  us  can  be  taken  of  Mr.  Petrie*! 
conduct  in  the  matter,  namely  that,  in  not  carrying  out  the  distinct 
agreement  he  made  with  them  to  open  Bope  Street  through  to  Wiut- 
wortbi  Bead  he  is  guilty  of  a  direct  breach  of  faith.  Under  the  d^ 
cumstances,  Petrie  cannot  expect  any  indulgence  at  the  hands  of  tbe 
Governors :  and  in  pursuance  of  their  instructions  we  have,  as  we  not 
do,  to  give  Mr.  Petrie  notice,  through  you,  to  remove,  all  ohstroctions, 
as  well  above  as  below  that  portion  of  Bope  Street  indnded  in  ths 
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warrant  of  attorney  gi?en  by  Meflsn.  Petrie,  and  to  state  that,  if  sneh 
obstructions  are  not  removed  within  a  week  from  this  time,  we  shall 
pat  in  force  the  remedies  the  Governors  possess  under  the  warrant  of 
attorney," 

From  the  solicitor  of  Messrs.  Petrie  to  the  solicitors  of  The  Governors 
of  Cheetham  Hospital* 

<«  Rochdale,  Jane  22d,  1858. 
« Petrie  v.  Governors  of  Cheetham  Hospital. 

« Absence  from  home  is  the  reason  you  have  not  heard  from  me  in 
reply  to  your  letter  of  the  18th  inst.  ere  this.  I  have  seen  Mr.  Petrie, 
with  your  letter :  and  he  directs  me  to  say  that  he  is  making  every 
preparation  for  the  removal  of  all  obstructions  in  that  portion  of  Rope 
Street  the  soil  of  which  belong?  to  the  Governors,  and  hopes,  by  the 
time  jour  letter  specifies,  to  have  nothing  in  the  way  to  the  free  passage 
thereof. 

<(As  regards  his  conduct  in  not  carrying  out  his  proposal  to  the 
Oovemors  to  open  Rope  Street,  at  that  time  he  was  told  the  land  betwixt 
Rope  Street  and  King  Street  belonged  to  Mr.  Lomax,  and  that  he, 
Mr.  Lomax,  would  compel  him  to  open  Rope  Street  through  into  King 
^Street :  but,  having  subsequently  discovered  that  Mr.  Lomax  r^^^o 
was  not  the  party  entitled  (and  well  knowing  how  his  works  would  '- 
suffer  by  having  a  perfect  thoroughfare  through),  he  at  once  made  him- 
self possessor  of  the  land,  and,  notwithstanding  his  proposal  to  the 
Governors,  he  at  once  wishes  to  ask  which  of  the  Governors  would  not 
have  done  as  he  has.  All  the  Governors  could  possibly  require  from 
Mr.  Petrie  was  the  removal  of  the  gates  and  the  materials  placed  on 
the  street,  which,  pursuant  to  the  term  of  the  warrant  of  attorney  given 
by  him,  either  has  or  will  be  removed  without  delay." 

At  the  trial,  the  prosecutors  first  rested  their  case  on  a  supposed 
dedication  of  the  site  of  Rope  Street  between  1820,  when  George 
Walmsley  came  of  age,  and  1828,  when  the  Walmsley  property  was 
settled.  There  was  some  evidence  of  such  a  dedication :  but  on  the 
whole  of  the  evidence  it  became  dear  that  the  street,  though  projected 
before  1828,  was  not  in  fact  made  or  opened  till  1826  or  1827.  There 
was  strong  evidence  that  from  1828  till  about  1886,  when  the  Messrs. 
Petrie  closed  the  street,  it  was  de  fact«  used  as  a  public  highway.  The 
defendants  objected  that,  supposing  this  to  be  proved,  there  was  no  one, 
after  1828,  capable  of  dedicating  the  yard  and  half  of  land  at  the 
eastern  end  of  Rope  Street  to  the  public,  inasmuch  as  that  piece  of  land 
was  in  strict  settlement,  and  the  fee  not  vested  till  it  became  vested  in 
s  person  still  a  minor.  The  prosecutors  answered  that  George  Walmsley, 
having  power  to  grant  building  leases  for  999  years,  had  by  implication 
power  to  dedicate  streets.  The  defendant's  counsel,  amongst  other  evi- 
dence, to  disprove  any  such  dedication  in  fact,  called  George  Walmsley, 
irho  proved  that  he  never  saw  Rope  Street  at  all,  since  it  was  made. 
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*74H1  ^^^  ^^  ^^^  aware  *of  the  position  of  the  property:  and  h% 
-*  stated  that  he  was  sure  of  this,  as  he  had  tiot  been  in  Bodidtle 
since  1828,  when  the  last  of  his  Rochdale  estate  had  been  finally  lold, 
from  which  time  he  had  had  nothing  to  do  with  the  property. 

The  coansel  for  the  prosecution,  in  his  reply,  abandoned  Uie  whole  of 
his  former  case,  and,  resting  entirely  on  this  statement  of  George 
Walmsley,  claimed  the  verdict  on  the  ground  that,  the  Walmsleys  having 
parted  with  the  whole  of  their  estate  in  1828,  and  the  Petries  having, 
by  their  own  accoant,  acquired  the  fee  of  this  end  of  the  street  only  in 
1853,  there  must  have  been,  in  1829,  some  one  seised  in  fee  of  this  spot, 
capable  of  dedicating  it,  and  that  the  user  at  that  time  was  sofficient 
evidence  of  a  dedication  from  this  unknown  owner  in  fee. 

The  learned  Judge  told  the  jury  that,  when  die  owner  in  fee  of  land 
gave  permission  to  the  public  to  use  it  as  a  highway,  and  the  public  did 
so  use  it,  the  land  was  dedicated  and  became  a  highway.  That  here 
there  was  evidence  that  the  east  end  of  Rope  Street  had  been  for  seve- 
ral years  actually  used  by  the  public,  from  which  user  a  dedication  migbt 
be  inferred.  And  he  asked  the  jury  to  say  whether  they  inferred  thM 
there  was  a  dedication,  and  at  what  time^  and  by  whom  ?  The  jar| 
found  that  there  was  a  dedication  in  1829  by  whoever  waa  then  the 
owner  in  fee.  The  verdict  was  entered  for  the  Grown. 

In  the  ensuing  term,  TTeftm^,  Serjt.,  obtained  a  rule  nisi  for  a  net 
trial,  on  the  grounds  of  misdirection,  and  that  the  verdict  waa  agatnil 
evidence. 

e7M1  *^*  ^^  {TondvMon  and  MM%%h  with  him)  now  showed  cuee. 
^  — The  direction  was  strictly  correct  Evidence  of  title  wal 
given,  but  was  not  necessary :  and,  as  in  the  result  it  did  not  appear,  on 
the  evidence,  who  was  owner  in  fee  of  this  yard  and  a  half  of  land  from 
1828  to  1853,  the  case  is  exactly  as  if  no  evidence  of  title  at  all  W 
been  given  as  to  that  spot.  Then,  if  so,  user  of  a  road  for  sevenl 
years  is  evidence  that  the  owner,  whoever  he  may  be,  did  dedicate  itf 
unless  it  be  shown  that  the  state  of  the  title  was  such  that  dedication 
was  impossible ;  Regina  v.  East  Mark,  11  Q.  B.  877  (E.  G.  L.  S.  voL 
68).  [The  Court  then  stopped  H.  HiU^  and  called  on  the  counsel  in  sup- 
port of  the  rule  to  argue  the  question  of  misdirection,  before  the  qnee- 
tion  as  to  the  weight  of  evidence  was  discussed.] 

Coioling  and  T.  J<me$^  in  support  of  the  rule. — ^In  Regina  v.  East 
Mark  there  had  been  user  for  fifty  years.  It  may  well  be  that,  when 
the  user  extends  beyond  the  period  of  prescription,  there  should  be  i 
presumption  that  at  some  part  of  the  period  there  was  an  owner  in  fee: 
but  here  the  period  is  short;  and  the  onus  of  proving  that,  between 
1828  and  the  time  when  the  road  was  shut  up  about  1836,  there  was  sn 
owner  in  fee,  lies  on  those  alleging  it. 

CoLBBiDGE,  J. — ^I  am  of  opinion  that  there  was  no  misdirection.  It 
aj^ears  to  me  that  the  principle  laid  down  in  Regina  v.  East  Mark  Ikei 
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been  foBowed ;  and  I  think  that  principle  is  sound  and  familiar  law.  I 
take  the  principle  to  be  that,  when  there  is  satisfactory  "^evidence  r^cy^r 
of  such  a  user  of  the  road,  as  to  time,  manner,  and  circumstances,  ^ 
18  would  lead  to  the  inference  that  there  was  a  dedication  by  the  owner 
of  the  fee,  if  it  was  shown  who  he  was,  it  is  not  necessary  to  inquire  who 
the  mdiyidual  was  from  whom  the  dedication,  necessarily  inferred  from 
nch  a  nser,  first  proceeded. 

It  muflt  frequently  happen  that  a  prosecutor  is  in  entire  ignorance  of 
the  state  of  the  title  to  lands  over  which  a  right  of  way  exists.  All 
that  he  knows,  and  all  that  he  can  reasonably  be  asked  to  prove,  is  that 
the  right  has  been  enjoyed  by  the  public :  if  he  does  give  satisfactory 
eyidence  of  a  suflSicient  user,  the  proper  inference  is  that  there  was  a 
dedication  from  a  person  who  could  dedicate.  I  do  not  mean  to  say  that 
inoh  an  inference  may  not  be  rebutted.  On  the  contrary,  it  may  be. 
But  I  say  that,  under  ordinary  circumstances,  such  an  inference  is  right ; 
and  therefore  the  direction  in  the  present  case  is  proper,  unless  there 
were  in  this  case  circumstances  which  should  have  caused  the  Judge  to 
limit  the  direction  as  to  this  inference.  Now,  at  present,  whilst  we  have 
not  heard  the  rule  as  to  the  weight  of  evidence,  we  are  to  assume  that 
the  eridence  of  nser  from  about  1828  to  1886,  when  the  road  was  first 
interrupted,  was  satisfactory,  and  such  as  would  have  made  out  a  case 
of  user,  firom  which  the  presumptive  inference  would,  in  ordinary  cir- 
cumstances, be  a  dedication.  It  seems  to  me  that  the  conduct  of  the 
defendants  strengthens  that  presumption.  They  take  in  1823  a  building 
lease,  which,  it  now  appears,  did  not  include  this  spot  of  land.  Up  to 
1836  they  had  no  claim  to  any  part  of  the  site  of  Bope  Street :  and, 
vhilst  the  road  continued  open,  they  and  their  tenants  were  trespassing 
erery  time  they  used  the  street,  unless  it  was  dedicated  "^to  the  r^PWAa 
public.  In  1886  the  defendants  acquired  the  property  at  each  '- 
aide  of  Bope  Street,  but  not  the  street  itself;  and  they  enclosed  it  at 
both  ends,  so  as  to  exclude,  not  only  the  public,  but  the  owners  of  the 
soil.  The  owners  of  the  soil  take  steps  to  force  them  to  open  the  street ; 
and  at  last  the  defendants  yield,  and  promise  to  open  the  street.  Now 
it  appears,  by  the  evidence  of  George  Walmsley,  that  the  east  end  of 
Rope  Street  had  been  conveyed  away  from  the  Walmsleys  in  1828,  so 
that  it  was  at  least  possible  that  there  was  an  owner  in  fee  capable  of 
dedicating  in  1829.  The  defendants,  who  had  promised  to  open  the 
street,  do  not  do  so ;  and  their  solicitor,  in  1858,  gives  the  reason  in  a 
letter.  He  says  that  Mr.  Petrie  has  become  ^^  absolute  owner  of  the 
Und  lying  between  the  easterly  end  of  such  street  and  King  Street." 
The  writer  is  a  lawyer ;  he  knows  what  is  the  meaning  of  what  he  says, 
and  that  his  clients  could  not  become  owners  except  by  a  conveyance 
from  those  who  had  title ;  and  it  is  certainly  a  fair  inference  that  he  and 
bis  clients,  who  took  a  conveyance  of  the  fee  of  this  spot  in  185S, 
knew  who  was  owner  of  the  fee  in  1829.    There  being  a  case  to  go  to 
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the  jarj  that  there  was  an  owner  in  1829,  the  defendants,  haTing  it  ia 
their  power  to  show  the  tme  title,  do  not.  The  inference  to  be  drawa 
is,  that  George  Walmsley  was  accurate,  and  that  the  fee  of  tbis  spot 
had  been  eonreyed  by  his  trostees  to  some  one  before  1829.  That 
being  so,  the  case  is  the  ordinary  one,  and  the  direction  right. 

WiGHTMAN,  J. — It  is  contended  that  the  Jndge  did  wrong  in  ssldng 
the  jary  whether  from  the  user  they  inferred  a  dedication  from  the 
owner  whoever  he  might  be :  and  that  he  ought  to  have  asked  them 
*7d71  ^'^^^^^^  there  "^was  a  dedication  from  some  specific  indiTidnal 
^  shown  to  be  owner  in  fee ;  and  that  it  was  a  misdirection  to  hare 
it  open  to  them  to  infer  a  dedication  from  an  unknown  owner.  Now  I 
think  that  user  by  the  public  for  a  sufficient  length  of  time,  as  of  right 
and  openly,  of  an  easement  over  land,  is  evidence  from  which  assent  on 
the  part  of  the  owner,  whoever  he  may  be,  is  prim&  facie  to  be  inferred. 
There  is  a  public  right  inferred  to  exist  from  the  public  user :  and  it  is 
not  necessary,  for  a  primft  facie  case,  to  inquire  into  the  state  of  the 
title  at  the  time.  But  here  the  prosecutors,  though  not  bound  to  do  so, 
did  give  evidence  of  title ;  and,  had  the  evidence  rested  where  it  once 
did,  showing  the  title  under  settlement  in  the  Walmsley  family,  a  ques- 
tion might  have  been  raised ;  but  the  Qeorge  Walmsley  who  is  called 
as  a  witness  says  that,  before  the  time  in  question,  the  Walmsley  famSy 
had  parted  with  the  estate,  and  the  fee  had  gone  to  some  one,  it  does 
not  appear  to  whom.  It  is  said  in  eifect  that  the  Judge  should  hare 
inquired  in  whom  the  fee  vested,  and  required  proof  that  he  was  a  per- 
son competent  to  dedicate.  But  I  think  that  is  not  so.  The  case  he- 
came  exactly  as  if  no  evidence  of  title  at  all  had  been  given.  On  whos 
in  such  a  case  is  the  onus  of  proof?  The  charge  is  on  the  owner  of 
the  land,  which  is  subject  to  an  easement :  he  is  interested  in  rebattiog 
the  primft  facie  proof  of  dedication  given  by  those  who  probaBlj  are 
not  acquainted  with  the  title ;  and  he,  being  the  owner,  presnmaUj 
does  know  the  title,  and  may  rebut  the  inference,  if  it  be  untrue.  Here 
the  defendants  say  they  have  the  title  to  the  spot ;  they  offer  no  proof 
of  their  title,  but  complain  that  the  prosecutors  ought  to  have  shown 
that  from  1829  to  1886,  during  which  time  there  was  an  open  user,  there 
*74f^l  ^^  some  one  entitled  by  his  acquiescence  to  make  that  ^oser 
-*  rightful,  and  that  the  prosecutors  ought  to  have  shown  who  that 
person  was.  But,  as  there  was  really  no  evidence  at  all  of  title  at  that 
time,  I  think  it  was  properly  left  to  the  jury  whether  they  wonld  pre 
sume  a  dedication  from  whoever  was  the  owner. 

Erlb,  J. — I  think  that  the  Judge  was  bound  to  put  the  question  he 
did.  The  counsel  for  the  prosecution  claimed  to  rest  their  case  on  a 
certain  inference  from  the  facts :  if  there  was  good  evidence  from  which 
the  inference  might  be  drawn,  the  Judge  was  bound  to  ask  the  J017 
whether  they  would  draw  it. 

Now  I  take  it  to  be  clear  law  that  open  user,  as  of  right  of  a  waj, 
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hj  the  public  raises  a  presamption  of  a  public  right  to  use  that  way ; 
ind  that  it  is  not  necessary,  in  order  to  raise  that  presumption,  to  give 
eridenee  of  title.  The  prosecutors  in  this  case  did,  though  not  re- 
qaired,  give  evidence  of  title ;  and,  had  it  rested  where  it  did,  on  their 
case  there  might  have  been  some  difficulty.  But  the  Judge's  direction 
was  to  be  given  on  the  whole  evidence.  It  appears  by  the  letters  that 
the  defendants  claimed  to  have  recently  acquired  title  in  the  land. 
George  Walmsley  gave  evidence,  which  I  do  not  take  as  proving  that 
he  had,  before  1829,  parted  with  the  fee  of  this  spot,  which  he  could 
not  perhaps  prove,  as  he  must  have  done  so  by  deed.  But  I  take 
George  Walmsley's  evidence  to  be  legitimate  proof  that  he  had  not 
execated  any  deed  concerning  this  land  subsequent  to  1829.  The  let- 
ten  of  the  defendants  are  legitimate  evidence,  as  against  them,  that 
they  had  acquired  the  title  since  1829 :  and,  as  they  could  not  acquire 
it  from  the  Walmsley  trustees,  unless  George  Walmsley  was  a  party  to 
the  deed,  the  evidence  is  complete  that  the  title  was  outstanding  in 
1829  in  some  "^one,  not  the  Walmsley  family,  nor  yet  the  de-  r^m^Q 
fendant.  The  evidence  of  user  justified  an  inference  of  a  dedi-  ^ 
cation  from  that  person :  the  counsel  required  the  jury  to  draw  that 
inference.  I  think  the  Judge  when  he  asked  the  question  did  right ; 
and,  had  he  not  done  so,  there  would  have  been  a  misdirection. 

Cromptok,  J. — There  is  evidence  (which  for  the  presept  we  assume 
to  be  satisfactory)  of  user  sufficient  to  raise  an  inference  of  a  dedica- 
tion. I  take  it  that,  when  such  user  is  proved,  the  onus  lies  on  the 
person  who  seeks  to  deny  the  inference  from  such  user  to  show  nega- 
tively that  the  state  of  the  title  was  such  that  that  dedication  was  impos- 
sible, and  that  no  one  capable  of  dedicating  existed.  Here  the  evidence 
•hows  that  at  one  time  the  state  of  the  title  was  such  that,  the  spot 
being  under  settlement,  probably  no  one  could  make  a  valid  dedication. 
But  then  the  letters  are  legitimate  evidence  against  the  defendants 
that,  under  some  conveyance  or  other,  the  defendants  had  subsequently 
scqoired  the  fee.  Now,  the  settlement  was  such  that  the  trustees 
could,  with  Oeorge  Walmsley's  assent,  convey  the  fee.  George 
Walmsley  says  he  did  not  join  in  any  conveyance  after  1829.  So  there 
is  evidence  that  in  1829  the  estate  was  in  some  one  who  might  be  able 
to  dedicate  at  that  time.  And  it  is  quite  enough,  to  support  the  direction, 
that  this  was  proved  to  be  possible. 

The  counsel  were  then  heard  on  the  part  of  the  rule  relating  to  the 
weight  of  evidence.     Ultimately  the  rule  was  discharged. 

Bule  discharged. 
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Derife  of  a  eopyhold  to  three  penoni  in  fee,  who  were  also  appointed  exeenton  of  Che  win.  Tbi 
three  proved  the  wiU.  Two  of  them  bj  deed  reieaeed  their  interest  and  eitate  la  tht  copf> 
holds  to  the  third,  to  the  intent  that  ibe  might  be  admitted  alone.  The  lotd  of  the  miuf 
claimed  a  treble  line,  and  had  not  admitted. 

A  eaie  haTing  been  stated  without  pleadings,  in  whieh  the  qnestion  was  « Whether  the  kri  b 
or  is  not  entitled  to  a  treble  fine  on  admittance  :* 

Held,  bj  the  Court  of  Q.  B.,  that  he  was  entitled  to  a  single  fine  only,  the  deed  opcntia;  m  a 
disclaimer,  and  the  fact  that  all  three  had  proTcd  the  will  not  proTonting  any  of  tbea  fna 
tf  sdaiming  the  dieyise  under  it 

Srror  having  been  assigned,  the  Court  of  Bxchequer  Chamber  reAised  to  liear  the  mm,  «  tka 
ground  that  the  Common  Law  Procedure  Act,  1852,  authorises  the  statement  of  esMi  only 
where  something  ii  claimed  whieh  might  be  the  sul^ect  of  an  action.  And,  the  lord  sot  bdsf 
entitled  to  sue  for  a  fine  before  admittance,  this  ca^  was  not  within  the  provisloos  of  tht  A«t. 

This  was  an  action  commenced  by  writ  of  summons  bearing  date  the 
16th  day  of  November,  1854 :  and  bj  the  consent  of  the  parties,  ind 
by  the  order  of  Coleridge,  J.,  according  to  the  Common  Law  Procedare 
Act,  1852,  the  following  case  was  stated  for  the  opinion  of  thb  Conrt 
without  any  pleadings. 

The  plaintiff  was,  during  the  period  of  the  transactions  herein  neo- 
tioned,  lord  of  the  manor  of  Wanstead  with  Stone  Hall  in  the  conntj 
of  Essex.  On  the  25th  of  June,  1884,  at  a  Court  held  for  tbe  Biid 
manor,  James  Withers  jiras  admitted  tenant,  habendum  to  him,  his  heirs 
and  assigns,  of  two  pieces  of  land  formerly  part  of  the  waste  or  d^ 
miseable  land  of  the  manor;  and  he  remained  a  copyhold  te&snt 
thereof  until  his  death. 

By  his  will,  made  on  8th  December,  1848,  duly  executed,  James 
Withers,  amongst  other  things,  gave,  devised,  and  bequeathed  all  his 
freehold,  copyhold,  and  leasehold  messuages,  lands,  and  tenements,  and 
all  other  his  real  estate^  and  all  the  residue  of  his  personal  estate,  vnto 
^--^^  his  '^'wife  Emma  Withers,  his  sister  Ann  Burton,  and  his  friends 
^  Thomas  Mumford  the  younger,  and  Joseph  Wood,  tbeir  heirs, 
executors,  administrators,  and  assigns,  upon  certain  trusts  therein  men- 
tioned, which,  as  to  his  copyhold  estate  at  Wanstead,  were  upon  trust 
for  Aaron  Withers,  one  of  his  younger  sons,  and  to  vest  in  and  be  sur- 
rendered and  assigned  to  him  when  he  should  attain  the  age  of  twentj- 
one ;  and,  if  he  should  die  under  that  age,  then  in  trust  for  tbe  snrTi- 
vors  of  the  testator's  children :  and  the  testator  appointed  bis  said  foor 
trustees  and  his  son  George  James  Withers,  when  he  should  attain 
twenty-one  years,  executors  of  his  will.  George  James  Withers  is 
eldest  son  of  the  testator,  and  his  heir  at  law  according  to  tbe  custoa 
of  the  manor  of  Wanstead  with  Stone  Hall. 

The  testator  died  on  the  5th  of  April,  1852 ;  and  his  will  was  prored 
on  the  10th  day  of  June,  1852,  in  the  Prerogative  Court  of  Canterbsi7T 
by  Emma  Withers,  Thomas  Mumford,  and  Joseph  Woody  power  being 
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reserved  for  Ann  Burton  to  prove  when  she  should  apply,  and  for 
George  James  Withers,  when  he  should  attain  twenty-one.  The  execu- 
tors, who  proved  the  will,  have  acted  thereunder,  but  Thomas  Mumford 
and  Joseph  Wood  have  refused  to  be  admitted  tenants  to  the  copyhold 
premises  in  question.  Ann  Burton  has  not  executed  a  deed  of  dis- 
el&imer,  but  has  never  acted  in  the  trusts  of  the  said  will,  and  has 
refused  to  be  admitted  tenant  to  the  copyhold  premises  in  question. 

By  an  indenture  hearing  date  4th  February,  1853,  and  made  between 
Thomas  Mumford  and  Joseph  Wood  of  the  one  part,  and  Emma  Withers 
of  the  other  part,  after  reciting  (inter  alia)  that  Thomas  Mumford  and 
Joseph  Wood  were  desirous  to  release  their  estate  and  ibterest  r^^^o 
*m  the  said  copyhold  tenements  at  Wanstead  unto  Emma  ^ 
Withers,  her  heirs  and  assigns,  to  the  intent  that  she  alone  might  be 
admitted  thereto,  to  hold  the  same  upon  the  trusts  of  the  said  will  and 
codicil:  it  was  witnessed  that,  for  the  nominal  consideration  therein 
mentioQed,  Thomas  Mumford  and  Joseph  Wood,  and  each  of  them,  did 
grant,  release,  and  confirm  unto  Emma  Withers,  her  heirs  and  assigns, 
all  and  singular  the  pieces  or  parcels  of  land  or  ground  and  heredita- 
ments, comprised  and  devised  by  said  will,  held  of  said  manor,  and  all 
the  messuages,  tenements,  dwelling-houses,  erections,  and  buildings 
erected  and  built  thereon  with  appurtenances :  To  hold  the  same,  subject 
to  certain  conditional  surrenders  therein  mentioned,  and  which  do  not 
affect  the  present  case,  to  the  use  of  the  sftid  Emma  Withers,  her  heirs 
and  assigns  for  ever,  to  the  intent  that  she,  her  heirs  and  assigns,  might 
be  solely  seised  thereof  at  the  will  of  the  lord  according  to  the  custom 
of  the  said  manor,  but  nevertheless  upon  the  trusts,  and  to  and  for  the 
ends,  intents,  and  purposes,  in  and  by  the  said  will  expressed  and 
declared  concerning  the  same.  According  to  the  custom  of  the  manor, 
the  amount  of  a  single  fine  for  admittance  to  the  said  copyhold  premises 
is  two  years'  value,  the  amount  of  which  is  260Z.  The  defendant  has 
offered  to  be  admitted  to  the  entirety,  and  to  pay  a  single  fine.  The 
plaintiff  does  not  object  to  admit  according  to  law,  but  claims  to  be 
entitled  to  a  treble  fine  upon  admittance  to  the  said  tenements.  The 
sole  question  for  the  opinion  of  the  Court  is.  Whether,  under  the  above 
circamstances,  the  plaintiif  is  or  not  entitled  to  a  treble  fine  upon 
admittance  to  the  said  copyhold  tenements. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  is  *entitled  r^i^^n 
to  the  payment  of  a  treble  fine,  then  judgment  is  to  be  entered  ^ 
for  the  plaintiff  for  such  fine  and  costs :  if  of  the  contrary  opinion, 
then  the  defendant  is  to  be  admitted  on  payment  of  a  single  fine,  and 
the  plaintiff  is  to  pay  the  defendant's  costs. 
The  case  was  argued  in  last  Hilary  Term.(a) 
WiUe$f  for  the  plaintiff. — In  Regina  v.  Lord  Wellesleyy  2  E.  ft  B* 

(«)  TfeMdfty»  Jiaiuuy  IS.    Bdbra  Lwd  Ouapbell,  a  J.,  CoUridfe,  WifblOMa,  uA  Cnmp* 
TOL.  IF. — 59 
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924  (E.  G.  L.  R.  vol.  75),  this  Court  determined  tbat  the  lord  of  the 
manor  was  bonnd  to  admit  the  defendant,  and  would  then  have  a  remedy 
for  whatever  might  be  the  proper  fine.  The  object  of  the  present  case 
is  to  determine  what  that  proper  fine  is.  It  will  not  be  dispated  that 
if  three  joint  tenants  are  admitted  the  lord  is  entitled  to  a  treble  fine 
to  be  calculated  on  the  principle  laid  down  in  Wilson  v.  Hoare,  2  6.  i 
Ad.  850  (E.  C.  L.  R.  vol.  22) ;  but  the  defendant  claims  to  be  admitted 
as  a  single  person  paying  a  single  fine.  The  admission  of  the  defendant 
Emma  Withers  would  operate  as  the  admission  of  Mumford  and  Wood  as 
well  as  herself.  <<  Joint  tenants  are  seised  per  mie  et  per  tout,  therefore 
the  admission,  of  one  is  the  admittance  of  all  of  them,  and  if  one  die  or 
release  to  the  others,  no  new  admittance  is  necessary ;  and  this  because  of 
the  jus  accrescendi  incident  to  an  estate  in  joint-tenancy.  These  rales 
apply  to  the  admission  of  one  of  several  devisees  in  trust ;  but  it  is  to  be 
recollected  that  if  one  refuse  to  act,  the  entire  legal  interest  will  Test 
in  the  co-devisees  in  trust;"  1  Scriven  On  Copyholds  (4th  ed.)  296. 
As  Ann  Burton  has  refused  to  act,  no  legal  interest  vested  in  her;  and 
^7^1  ^^^  ^^  ^^  ^^  admitted  by  the  admission  of  the  ^defendant: 

^  but  the  other  two  have  proved  the  will,  and  acted.  They  cannot 
partially  accept  either  the  executorship  or  the  trust.  They  have,  it 
is  true,  executed  a  deed  purporting  to  be  a  conveyance  by  release  of 
their  interest  in  the  copyhold  to  the  defendant.  But  before  admittance 
the  devisee  of  a  copyhold  has  no  legal  interest ;  Matthew  v.  Osborne, 
18  Com.  B.  919  (E.  C.  L.  R.  vol.  76).  The  release  therefore  conmed 
nothing ;  for,  when  it  was  executed,  the  releasors  had  nothing  capable 
of  being  conveyed.  [Lord  Cahpbbll,  C.  J. — If  the  deed  could  not 
operate  as  a  release,  may  it  not  operate  as  a  disclaimer  ?]  The  parties 
elected  to  act  as  trustees  and  devisees;  and,  they  having  done  so,  it  was 
too  late  to  disclaim,  even  if  they  had  so  intended.  But  on  the  face  of 
the  instrument  it  appears  that  there  was  no  intention  to  disclaimi  aod 
that  it  was  a  contrivance  to  deprive  the  lord  of  his  fine. 

BarstoWj  contri. — The  release  was  no  doubt  executed  to  avoid  the 
payment  of  the  greater  fine.  The  course  is  recommended  by  Mr. 
Preston,  who  says :  « In  copyhold  titles,  it  is  frequently  of  great  cod- 
veaience,  that  when  several  persons  are  named  as  joint-tenants,  and  i 
fine  on  admission  would  be  increased  on  account  of  the  number  of 
tenants,  all  of  them  except  one,  should,  when  this  may  be  done  without 
prejudicing  the  execution  of  the  trusts,  release  to  that  one,  or  disclaim 
in  his  favour,  so  as  to  make  him  sole  tenant ;"  2  Preston  On  Abstracts, 
226.  So  in  1  Watkins  On  Copyholds,  277,  it  is  said  of  joint  sur- 
renderees, <<  Each  being  seised  per  mie  et  per  tout,  either  of  them  nay 
release  to  his  companions,  and  no  further  admission  of  them  vill  be 
^----  requisite;  as  the  ^tenancy  would  not  be  altered  by  the  aeces- 

^  sion  of  the  individual.**  And  this  doctrine  was  recognised  bj 
Lord  Eldon,  C,  in  Reid  v.  Shergold,  10  Yes.  870,  880.    No  aathonty 
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has  been  cited  to  support  the  position  that,  becaase  the  devisees  accept 
a  trust  and  act  as  ezeeators  under  the  will,  they  cannot  disclaim  their 
legal  estate  as  against  the  lord  of  the  manor :  and,  on  principle,  these 
matters  to  which  the  lord  is  a  stranger  cannot  affect  the  question.  The 
lord  is  entitled  to  have  some  one  admitted  as  his  tenant ;  and  he  has 
one.  If  the  cestui  que  trusts,  or  the  legatees  under  the  will,  have  a 
right  to  insist  on  Mumford  and  Wood  executing  the  entire  trust,  what 
is  tbat  to  the  lord?  [Wightman,  J. — Suppose  there  had  been  no 
release  at  all,  and  Emma  Withers  alone  was  admitted.  Would  or  would 
not  the  lord  then  be  entitled  to  the  treble  fine  7]  Something  might 
depend  on  the  terms  of  the  admission.  It  is  a  question  which  does  not 
ariaehere;  and  the  defendant  does  not  rest  her  case  on  that.  The 
release  may  operate  as  a  disclaimer,  if  that  is  necessary. 

WilUi  was  heard  in  reply.  Our.  adv.  vuU. 

WiOHTMAir,  J.,  now  delivered  the  judgment  of  the  Court. 

The  question  in  this  ease  was,  Whether  the  plaintiff,  as  lord  of  a 
manor,  was  entitled  to  a  treble  or  a  single  fine  on  the  admission  of  the 
defendant  to  a  copyhold  tenement. 

It  appeared  that,  by  the  will  of  a  deceased  tenant  in  *fee  of  r^^c^ 
the  copyhold  estate,  he  had  devised  the  copyhold  estate  to  the  '- 
defendant  and  three  other  persons  in  fee,  upon  certain  trusts.  It  was 
agreed  that  one  of  these  three  persons  had  sufficiently  disclaimed  the 
estate :  but  it  was  said,  on  behalf  of  the  plaintiff,  that,  as  the  admission 
of  one  joint  tenant  enures  in  point  of  law  as  the  admission  of  all  the 
jomt  tenants,  the  admission  of  the  defendant  operated  as  the  admission 
of  her  two  co-joint  tenants,  and  entitled  the  lord  to  a  treble  fine.  In 
uawer  to  this  case,  the  defendant  relied  upon  a  deed  whereby,  after 
reciting,  inter  alia,  that  the  two  co-joint  tenants  were  desirous  to  release 
the  estate  and  interest  in  the  copyhold  to  the  defendant,  her  heirs  and 
ungns,  to  the  intent  that  %he  alone  might  he  admitted  thereto,  the  two 
co-joint  tenants  granted,  released,  and  confirmed  unto  the  defendant, 
her  heirs  and  assigns,  the  copyhold  tenement  in  question.  The  two 
co-joint  tenants,  who  were  named  as  executors  in  the  will,  together  with 
the  two  other  devisees  and  a  fifth  party,  had  joined  some  of  the  exe- 
cutors in  proving  the  will,  and  had  acted  thereunder. 

It  was  said,  on  behalf  of  the  lord,  that  this  deed  would  have  no  effect 
in  preventbg  the  estate  from  vesting  in  the  three  joint  tenants  by  the 
admission  of  one  of  them ;  first,  because  the  deed  did  not,  on  the  face  of 
it,  purport  to  be,  nor  could  it  operate  as,  a  renunciation  of  the  estate, 
Mid  that  it  was,  on  the  face  of  it,  a  grant  or  release  of  a  supposed  inte- 
rest, which  was  inoperative  as  a  grant  or  release,  there  being  no  estate 
in  the  grantor  or  releasor,  before  admittance,  which  could  be  granted 
or  released ;  and,  secondly,  because,  if  it  might  otherwise  operate  as  a 
renunciation,  still  that,  after  acting  under  the  will  and  taking  an  inte- 
rest under  it,  a  particular  estate  could  not  be  renounced :  and  it  was 
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♦7^)71  *^'^  ^^^i  M  the  deed  did  not,  *for  theee  reasonsi  operate  so  u 
^  to  release  or  convey  any  interest,  the  admission  of  the  one  wu 
in  point  of  law  an  admission  of  the  three,  and  fixed  the  lord  irith  three 
tenants,  so  as  to  entitle  him  to  a  treble  fine.  We  do  not  aeqaiesce  in 
this  reasoning. 

We  hare  no  difficalty  in  holding,  according  to  a  well  known  nde  of 
law,  that  the  deed  mnst  be  eonstmed  so  as  to  give  effeot  to  the  iotei- 
tion  of  the  parties  expressed  in  the  deed,  and  according  to  the  aetuti 
interest  that  they  had.  As  a  grant  or  release  conveying  an  attite  it 
could  not  operate,  the  parties  having  no  estate  until  admission.  Ai  i 
renunciation,  it  would  carry  out  the  express  intention  of  the  parties  to 
enable  the  parties  to  be  admitted  alone.  The  words  of  rdesM  and 
grant  may  well,  considering  the  situation  of  the  parties  as  to  the 
estate  and  their  express  intention  to  enable  the  defendant  alone  to  be 
admitted,  be  construed  as  a  disclaimer  or  giving  up  the  right  of  being 
admitted  to  the  defendant,  which,  according  to  the  authorities  «ted 
from  text  books  of  great  authority,  is  the  proper  course  to  be  tiken  in 
cases  of  this  nature ;  nor  does  the  word  «  release"  by  any  means  sppesr 
inapplicable  to  the  operation  which  this  instrument  was  intended  to 
have ;  for,  though  there  was  no  estate  to  be  granted  or  to  psse,  jet 
there  was  a  right  to  come  in,  which  might  well  be  Fenounced  or  extii- 
guished  in  favour  of  the  third  party,  in  whom  the  right  to  come  in  slose 
wus  to  vest ;  and  Mr.  Preston,  in  the  passage  cited  to  us,  describes  tke 
mode  in  which  the  intention  is  to  be  carried  out,  by  saying  thtt  tk 
party  may  release  or  dwelaim* 

*7^81      ^^^  respect  to  the  other  points,  tome  cases  («)  were^dted 
-'  to  show  that  an  executor  could  not  partially  renounce,  and  sooe 
other  cases  to  show  that,  by  actbg  under  a  will,  trustees  wxj  bsve 
made  themselves  liable  to  the  performance  of  the  tmats. 

The  case  of  the  executor  does  not  appear  to  us  at  all  appUe&Ue  to 
the  question  as  to  whether  the  devisee  of  copyhold,  being  also  tn  exe- 
cutor under  the  same  will,  may  not  renounce  in  favour  of  a  eo-derisee, 
so  that  the  legal  estate  in  the  copyhold  may  be  prevented  from  Testing 
in  him.  It  is  difficult  to  see  how  an  executor  could  accept  the  oSoe  of 
executor  partially,  so  that  he  could  say  he  was  not  executor  represent- 
ing the  testator  as  to  particular  property ;  and  the  cases  as  to  tntftees 
being  liable  to  the  trusts  of  a  will,  by  accepting  the  trusts  ss  to  soae 
of  the  property,  do  not  seem  at  all  to  affect  the  question  of  wbeihir 
they  may  not  renounce  the  legal  estate,  taking  upcm  themsel7cs  soj 
risk  of  a  breach  of  trust,  more  particularly  where,  as  in  this  esse,  there 
was  no  legal  estate  primA  facie  vested  in  them,  but  where  they  bad  s 
mere  right  to  admittance,  which,  according  to  a  well  known  and  prop^ 

<«)  ThtM  eaiM  mm  not  «it64  in  th«  Mgamtat;  bat  (he  nfoniiois  ynth  ^J  te^^ ^* 
i)9W%f  isat  to  the  Jnlgos  Afterwwdi. 
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practice,  thej  give  up  in  fayonr  of  one  of  their  number,  for  the  pnrposeB 
of  the  estate,  and  to  effect  a  saving. 

We  cannot  see  how  the  lord's  interest  will  be  affected ;  as  we  think 
tbt,  after  the  giving  up  the  right  by  the  co-joint  tenants,  and  the 
tdmittanee  of  the  defendant  alone  under  the  will,  and  under  sueh 
giring  up,  he  elearly  would  have  the  defendant  as  bis  only  tenant. 
Ss  title  would  be  secure ;  as  of  course  care  would  be  taken  that  the 
rennnciation  or  release  should  be  duly  recorded  on  the  rolls,  so  as  to 
slow  that  the  two  had  given  up  the  right  to  be  admitted,  and  that  the 
one  tenant  only  was  admitted* 

*We  think,  therefore,  that  a  single  fine  only  was  due  upon  ri^m^Q 
this  admittance :  and  our  judgment  is  therefore  for  the  defend-  '- 
int.  Judgment  for  the  defendant. 

Error  having  been  suggested,  the  case  came  on  for  argument  in  the 
Exchequer  Chamber  in  Easter  term«(a) 

WiUei  having  read  the  case : 

[Jimvis,  C.  J. — As  no  fine  is  payable  till  after  admittance,  this 
question  is  a  speculative  one  which  the  Court  has  not  power  to  enter- 
tun.]  Barttaw. — ^The  defendant  is  as  anxious  for  a  decision  as  the 
plaintiff,  and  will  waive  every  objection.  [Jbbvis,  C.  J. — "So  consent  or 
nirer  can  give  jurisdiction,  if  we  have  none.  Parkb,  B. — It  is  clear 
that  the  Common  Law  Procedure  Act,  1852  (15  k  16  Vict.  c.  76),  s. 
46,  enables  the  parties  to  state  a  question  without  pleadings,  which 
they  might  have  raised  with  pleadings ;  but  does  not  entitle  them  to 
ttk  a  question  on  speculation.] 

Wilhi. — No  objection  of  this  sort  was  taken  either  in  the  Queen*6 
Bench  in  this  ease,  or  in  the  Common  Pleas  in  Flack  v.  The  Master, 
tc,  of  Downing  College,  18  Com.  B.  946  (E.  G  L.  R.  vol.  76). 
[Pabkb,  B.-^Probably  it  was  not  in  the  mind  of  the  Court  in  that  last 
(ase  that  such  action  will  not  lie  against  the  lord  at  the  suit  of  hie 
tenant:  but  we  cannot  under  thie  Act  answer  a  question  unless  it 
rebtes  to  something  for  which  an  action  would  lie.  Cubsswbll,  J.--^ 
There  would  be  no  object  in  requiring  the  case  to  be  stated  after  writ^ 
■nless  "^it  were  limited  to  questions  to  which  a  writ  might  apply.  r^i^/.A 
Jervis,  0.  J. — ^Tou  may  amend  the  case,  by  stating  by  consent  '- 
that  the  tenant  has  been  admitted.  Tou  had  better  take  time  to  con« 
Bider  in  what  terms  you  state  that  admittance,  as  the  terms  may  be 
material,  a  consideration  which  shows  the  propriety  of  requiring  the 
ease  to  be  upon  an  actual  question,  and  not  hypothetical.  Or  you 
D&7  amend  in  any  other  way  you  please :  but  at  present,  however  con- 
Tenient  it  might  be  for  the  parties,  we  cannot  answer  the  case.] 

Per  CuBUM.  Leave  to  amend.(&) 

(a)  Oa  XoMday,  April  24^    Bdbf*  J«rria»  0.  J.»  Cffwiw«llt  WUliMii%  aad  Ciwirdaf,  Jt.,  sai 
PoDoek,  C.  D.,  Pwke  and  Uuian,  Bi. 
W  Tbt  mm  ham  liaoe  bMH  MBWomlMd. 

2R 
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PRICE,  Pablio  OfiScer,  &c.,  v.  BARKER  and  CLARE,  Execaton  of 

GEORGE  HOPPS.    Feb.  22. 

B.  and  defencUuit  gave  plaintiff  a  Joint  and  seTeral  bond  for  OOOt.,  the  eon^tioa  of  whieh  itdlid 
that  B.  had  reqneited  plaintiff  to  accept  bills  for  him,  and  lend  him  money,  whieh  pUindlT  had 
agreed  to  do  on  baring  tha  balance  for  the  time  being  lecnred  to  plaintiff  bj  the  }oiii  ud 
MTeral  bonds  of  B.  and  defendant  as  snretj ;  bat  neither  B.  nor  defendant  were  to  be  UikU 
for  more  than  8002. ;  and  declared  that  the  condition  was  tha^  if  either  B.  or  defendant  iboeld 
pay  sneh  sums  as  should  become  dne  to  plaintiff  by  means  of  the  acceptances  or  loanf,  the  boed 
thoold  be  Toid. 

Afterwards,  plaintiff,  by  deed  poll,  without  the  knowledge  or  anthority  of  defendaat,  relcaifld 
and  for  erer  discharged  B.  **  of  and  firom  all  and  all  manner  of  action,  cansei  of  edioii,  nio, 
debts,  does,  sam  and  some  ef  money,  aeoonnts,  reckonings,  bonds,  bills,  specialties,  cefeeuti, 
contracts,  controTcrsies,  agreements,  promises,  Tarianoes,  damages,  jadgments,  eztmli^  tu- 
cations,  claims  and  demands  whatsocTcr,  at  law  and  in  equity,"  whieh  plaintiff  had  or  Bugbl 
hare  against  B.  upon  or  by  reason  of  any  matter,  cause  or  thing  whatsoerer.  **  ProfiM 
always,  that  nothing  herein  contained  shall  extend,  or  be  deemed  or  eonstnied  to  extiad,  to 
prerent"  plaintiff  ''  firom  suing  or  prosecuting  any  person  or  persons,  other  than"  B^  hit  u»> 
Ctttors,  Ao.>  "  who  is,  are,  shall,  or  may  be  liable  or  accountable  to  pay  or  make  good  to"  pliia- 
tiff  **  all  or  any  part  of  any  debt  or  debts,  sum  or  sums  of  money,  now  due  from*  B.  to  pluB- 
iiil^  «  either  as  drawer,"  Ac, «« of  any  bill,"  Ac,  «  or  as  being  jointly  or  severally  bond  vid" 
B.  "  in  any  bond  or  bonds,  obligation  or  obligations,  or  other  instrument  whatsoerer,  or  ocbcr- 
wise  howsoerer,  as  if  these  presents  bad  not  been  executed :  it  being  undentood  sod  icmd 
that,  as  regards  any  such  suits  or  prosecutions,  these  presents  shall  not  operate  or  bo  pkidcd 
in  bar,  or  as  a  release." 

Held :  that  the  deed  poll  was  not  a  release,  but  a  oorenant  not  to  sue  B.;  and  that  plsislif  m 
not  precluded  from  suing  defendant  in  respect  of  braachcs  aoeraing  before  the  eisestiis  of 
the  deed  poll 

Thb  plaintiff  declared,  as  public  officer  of  The  York  City  and  Coontj 
*7R11  ^^^^'^S  Company,  on  behalf  of  the  ^Company,  against  defend- 
^  ants,  as  executors  of  George  Hopps,  deceased ;  alleging  that  the 
testator,  in  his  lifetime,  by  his  writing  obligatory,  sealed,  Ac,  acknot- 
lodged  himself  to  be  held  and  firmly  bound  to  the  Company  in  6002^ 
to  be  paid  to  the  Company.  Whieh  said  writing  obligatory  waa  and  if 
subject  to  a  condition  thereunder  written :  whereby,  after  reciting  that 
the  Company  was  a  copartnership  of  more  than  six  persons,  establbked 
and  carrying  on  the  business  of  bankers  in  the  city  of  York  under  and 
by  virtue  of  an  Act,  &c.  (7  &  8  O.  4,  c.  46),  and  that  William  Brown 
had  requested  the  Company  to  accept  and  discount  notes,  drafts,  aad 
bills  of  exchange  for  him,  and  also  to  lend  and  advance  him  sneh  fon 
and  sums  of  money  as  he  might  require  for  his  convenience  and  aceon- 
modation,  in  order  to  enable  him  to  carry  on  his  business,  and  also  to 
keep  a  cash  and  running  account  with  him  the  said  W.  Brown ;  wbiek 
the  Company  had  agreed  to  do  upon  having  the  balance  of  the  aaidessl 
or  running  account,  for  the  time  being,  which  should  or  might  at  aoj 
one  time  thereafter  become  due  and  owing  from  W.  Brown,  or  any  per- 
son or  persons  with  whom  he  might  thereafter  enter  into  partnenbifH 
to  the  copartnership  of  persons  constituting  the  Company  for  the  tioe 
being,  for  or  by  reason  or  means  of  any  drafts,  notes  or  bills  of  ex- 
change to  be  drawn  or  discounted  upon  or  by  such  copartnership  for  tbe 
lime  being,  or  by  reason  or  means  of  any  moneys  to  be  adranced  oq 
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the  Baid  cash  accoant,  or  by  reason  or  means  of  any  transaction,  matter 
or  thing  whatsoever  to  be  had  between  W.  Brown  or  any  person  or  per- 
sons with  whom  he  might  enter  into  partnership  and  the  copartnership 
of  persons  constituting  the  Company  for  the  time  being,  secared  to  be 
paid  to  the  Company  for  *the  time  being  by  the  joint  and  several  r^mr^n 
bonds  of  the  said  W.  Brown  and  the  said  George  Hopps  as  surety,  ^ 
in  the  penal  sum  of  6002. ,  so,  nevertheless,  that  no  greater  sum  should 
be  nltimately  recoverable  on  the  said  bond,  nor  the  said  W.  Brown  and 
6.  Hopps,  any  or  either  of  them,  their,  any  or  either  of  their  heirs, 
execators,  and  administrators,  be  liable  to  pay  more,  by  virtue  thereof, 
than  the  sum  of  SOOt :  It  was  and  is  declared  that  the  condition  of  the 
said  bond  or  obligation  was  such  that,  if  the  said  W.  Brown  and  0. 
Hopps,  or  any  or  either  of  them,  or  any  or  either  of  their  heirs,  execu- 
tors, or  administrators,  should  and  did,  on  demand,  well  and  truly  pay 
or  cause  to  be  paid  unto  the  copartnership  of  persons  constituting  the 
Company  for  the  time  being,  or  to  such  person  or  persons  as  might  be 
authorized  by  them  to  receive  the  same,  all  and  every  such  sum  or  sums 
of  money  as  should  or  might  from  time  to  time,  or  at  any  time,  have 
accrued  and  become  due  and  owing  to  the  copartnership  of  persons 
constituting  the  company  for  the  time  being,  whether  consisting  of  the 
then  partners  only,  or  of  only  part  of  them,  or  of  them  or  part  of  them 
and  any  future  partner  or  partners,  or  of  any  future  partner  or  partners, 
for  or  by  reason  or  means  of  any  drafts,  notes  or  bills  of  exchange 
which,  from  time  to  time,  or  at  any  time,  should  have  been  drawn  or 
discounted  upon,  with,  or  by  the  copartnership  of  persons  constituting 
the  Company  for  the  time  being,  by,  or  for,  or  on  the  account  of  W. 
Brown,  his  executors  or  administrators,  or  by,  for  or  on  account  of  W. 
Brown  and  any  other  person  or  persons  with  whom  he  might  enter  into 
paHnership,  or  be  concerned  in  trade  with,  or  any  or  either  of  them  ; 
Of  for  money  which  should,  from  time  to  time,  or  at  any  time,  have 
been  lent  and  advanced,  *paid  or  discharged,  by  the  copartner-  r^i^/>Q 
ship  of  persons  constituting  the  Company,  for  the  time  being,  to,  '- 
for,  or  on  the  account,  or  for  the  use,  of  W.  Brown,  his  executors  or  ad- 
ministrators, or  to,  for,  or  on  the  account  or  for  the  use  of  W.  Brown, 
and  any  person  or  persons  with  whom  he  might  thereafter  enter  into 
partnership,  or  be  concerned  in  trade,  or  any  or  either  of  them,  or  in 
which  W.  Brown,  his  executors  or  administrators,  or  other  the  person 
or  persons  last  aforesaid,  or  any  or  either  of  them,  should,  by  means  of 
an  account  stated,  or  in  any  other  manner  whatsoever,  become  indebted 
to  the  copartnership  of  persons  constituting  the  Company,  for  the  time 
being;  and  should  and  did  well  and  truly  pay,  or  cause  to  be  paid,  to 
the  copartnership  of  persons  constituting  the  Company,  for  the  time 
being,  or  to  such  person  or  persons  as  might  be  authorized  by  them  to 
receive  the  same,  lawful  interest  for  such  sum  and  sums  of  money  as 
foresaid,  to  be  computed  from  the  time  or  respective  times  of  advanc- 
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ing,  paying,  or  disbarsing  the  same  respecfciTely,  or  of  tke  same  beeom- 
ing  due,  and  also  the  lawfal  commission,  charge,  and  expenses  bcideiit 
or  occasioned  by  the  transactions  aforesaid,  or  any  of  them,  whether 
such  payments,  advancements,  or  disborsements  should  be  by  cssh, 
notes,  drafts,  bills  of  exchange,  or  otherwise  howsoeTer,  and  m  whatio* 
ever  manner,  or  in  whatsoeyer  account,  the  said  debt  shoold  beoome 
due ;  and  also  should  and  did  well  and  effectually  pay,  discharge,  and 
provide  for  all  bills  of  exchange,  negotiable  securities,  or  other  instni- 
ment  or  instruments,  signed,  drawn,  negotiated,  or  endorsed  by  or  for 
W.  Brown,  or  his  partner  or  partners  as  aforesaid,  and  which  should 
happen  to  have  come  to,  or  be  in  the  hands  of,  the  copartnership  of 
*7Aii  P®'^^^^  coBStitttting  the  Company  for  *the  time  being,  thovgh 
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the  same  should  not  have  been  taken  or  placed  to  the  aecosBt  of 


W.  Brown,  or  any  such  his  partner  or  partners  as  aforesaid,  or  the 
moneys  thereupon  advanced  and  paid  to  or  for  W.  Brown  or  his  psrt- 
ner  or  partners  as  aforesaid :  so  that  the  Company,  for  the  time  betsg, 
as  aforesaid,  might  be  fully  exonerated,  indemnified,  and  secured  o( 
from,  and  against  any  loss,  damage,  and  expense,  and  all  liability  what- 
soever by  reason  of  any  such  lulls  of  exchange,  securities,  or  other  m* 
struments,  to  which  W«  Brown,  or  any  such  his  partner  or  partners  u 
aforesaid,  were  or  might  be  parties :  Then  the  said  bond  or  obligation 
should  be  void,  &c. ;  otherwise  should  remain  in  force,  &c.  Profided 
always,  and  it  was  thereby  declared  and  agreed,  that  the  sum  of  mosey 
to  be  ultimately  recoverable  on  the  said  bond  should  be,  and  was  tkerebj, 
limited  not  to  exceed,  the  sum  of  800i« :  and  that  W.  Brown  and  6. 
Hopps,  their  or  any  or  either  of  their  heirs,  executors,  or  admiaistnr 
tors,  should  not  be  liable  to  pay,  by  virtue  thereof,  any  greater  son 
than  the  said  sum  of  8002. ;  but  that  the  said  b^nd  ahould  be  s  con- 
tinuing security,  to  that  amount,  for  the  sums  from  time  to  time  owing 
as  aforesaid.  Averment,  that,  after  the  making  of  the  writing  ohfiga* 
tory,  and  in  the  lifetime  of  6.  Hopps,  the  Company  lent  and  advaneed 
divers  sums  of  money  to  W.  Brown  at  his  request,  and  also  paid  divers 
other  sums  of  money  for  and  on  account  of  W.  Brown  at  his  lik« 
request,  and  also  discounted,  for  and  on  account  of  W.  Brown,  at  his 
like  request  and  for  his  sMcommodation,  divers  bills  of  exchange  and 
drafts ;  all  of  which  said  drafts  s^nd  bills  respectively  became  doe  and 
payable,  according  to  the  tenor  and  effect  thereof,  respectively,  is  the 
^.^.^  lifetime  of  6.  Hopps ;  and  th«t  there  became  and  ^ere,  after 
-^  the  making  of  the  writing  obligatory,  due,  owing,  and  payable  b; 
smd  from  W.  Brown  to  the  Company,  as  well  the  said  several  nm  of 
money  by  the  Company  so  lent  and  advanced  to  and  psdd  for  W.  Brovn 
stf  aforesaid,  as  ako  divers  other  sums,  upon,  for,  and  by  reuon  and 
means  of  the  said  bills  and  drafts,  so  discounted  by  the  Compsny  for 
W.  Brown,  as  aforesaid,  and  the  said  discounting  thereof  by  the  Coo* 
pany  as  aforesaid :  all  of  which  said  several  eums,  so  due,  owiag,  ^ 
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piyable  bj  and  from  W.  Browiii  as  aforesaid,  together  amounted  to  a 
lai^er  sum  than  3001.  And  that,  after  the  same  had  become,  and 
vhikt  thejr  were,  dae,  owing,  and  payable  by  and  from  W.  Brown  to  the 
CofflptDy  as  aforesaid,  G.  Hopps,  in  his  lifetime,  was  requested  by  the 
CompaBy  to  pay  to  them  so  much  thereof  as  amounted  to  the  sum  of 
300^. ;  and  that  defendants,  as  executors,  after  the  death  of  O.  Hopps, 
vere  also  requested  by  the  Company  to  pay  to  the  Company  so  much 
of  the  8aid  several  sums  of  money,  so  due,  owing,  and  payable  by  and 
&om  W.  Brown  to  the  Company  as  aforesaid,  as  amounted  to  the  said 
ram  of  300/.  But  that  neither  W.  Brown,  6.  Hopps  in  his  lifetime, 
or  defeadaats  since  his  death,  had  paid  any  part. 

The  declaration  alleged  a  second  breach  in  respect  of  money  due  from 
Brown  to  the  Company  on  an  acoov&t  stated  for  money  lent,  &c. ;  and 
Doa-paymeot  as  before. 

Plea,  setting  out  the  bond,  which  appeared  to  be  the  joint  and  several 
bond  of  Browa  and  Hopps;  and  alleging:  That,  after  the  making  of  the 
vritiag  obligatory,  and  after  the  said  several  sums  of  money  so  lent  and 
idraaced  to  and  paid  for  W.  Brown,  as  in  the  declaration  mentioned,  as 
iIbo  the  said  other  sums  upon,  "^for,  and  by  reason  and  means  of  r^nQQ 
die  said  bills  and  drafts  so  discounted  by  the  Company  for  W.  ^ 
Brown,  as  in  the  declaration  mentioned,  and  the  said  discounting  thereof 
by  the  Company,  as  therein  mentioned,  became  and  were,  and  whilst  the 
same  were,  dae,  owing,  and  payable  by  and  from  W.  Brown  to  the  Com- 
pany, as  in  the  declaration  mentioned,  and  after  W.  Brown  became  and 
wag,  and  whilst  he  was,  so  indebted  to  the  Company  for  money  found  to 
be  due  and  owing  from  W.  Brown  to  the  Company  upon  an  account 
stated  between  them,  as  in  the  declaration  mentioned,  to  wit,  on  8d 
Jaaaary,  1852,  the  said  Thomas  Price,  who  is  the  plaintiff  in  this  suit, 
and  on^  Jamea  Meek,  then  being  members  of,  and  the  registered  publio 
officers  of,  the  Company,  aecording  to  the  said  Act,  ftc,  by  a  certain 
deed  poU,  sealed  with  their  respective  seals,  did,  as  such  registered  public 
officers  as  aforesaid,  and  each  of  them  did,  for  and  on  behalf  of  the  Com* 
pany,  release,  remise,  and  for  ever  discharge  W.  Brown,  his  heirs,  exe- 
ontors,  and  administrators,  of  and  from  all  and  all  manner  of  actions, 
causes  of  action,  suits,  debts,  dues,  sum  and  sums  of  money,  accounts, 
reckonings,  bonds,  bills,  specialties,  covenants,  contracts,  controversies, 
agreements,  promises,  variances,  damages,  judgments,  extents,  executions, 
claims,  and  demands  whatsoever,  which,  against  W.  Brown,  they  the 
B&id  T.  Price  and  the  said  J.  Meek,  (nt  either  of  them,  as  such  public 
officers  as  aforesaid,  or  the  Company,  ever  had,  or  then  had,  or  which 
they  or  any  or  either  of  them  could,  should,  or  might  have,  for,  upon,  or 
by  reason  of  any  matters,  cause,  or  thing  whatsoever,  from  the  beginning 
of  the  world  to  the  date  of  the  said  deed.  Averment :  that  the  said  T. 
Price  and  J.  Meek  ezecnted  the  said  deed  as  sach  registered  public 
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^7671  ^^^^  ^  ^aforesaid,  and  for  and  on  behalf  of  the  Company,  &nd 
'^  were  daly  anthorized  in  that  behalf  by  the  Company :  which  exe- 
cution thereof,  by  the  said  T.  Price  and  J.  Meek,  as  such  registered 
public  officers  as  aforesaid,  hath  since  been  duly  ratified,  confirmed,  and 
acted  upon  by  the  Company,  and  the  same  was  and  is  a  good,  valid,  ind 
efiectual  release  by  and  on  behalf  of  the  Company  to  W.  Brown,  accord- 
ing to  the  tenor  and  effect  of  the  said  deed.  Averment :  that  the  said 
deed  was  executed,  and  the  said  W.  Brown  was  and  is  released  as  afor^ 
said,  in  the  lifetime  of  the  said  O.  Hopps,  without  the  privity,  knowledge^ 
authority,  or  consent  of  0.  Hopps. 

Replication.  That  the  deed  poll  was  in  the  words  following.  ^'Know 
all  men  by  these  presents,  that  we,  Thomas  Price,  of,"  &c.,  ^^and  James 
Meek,  of,"  &;c.,  "the  registered  public  officers  of  The  York  City  and 
County  Banking  Company,  for  and  in  consideration  of  the  sum  of  lOi. 
of  lawful  English  money  to  us  in  hand  well  and  truly  paid  by  William 
Brown,  of,"  &c.,  "  and  for  divers  other  considerations  us  hereunto  mov- 
ing, have,  as  such  registered  public  officers  as  aforesaid,  and  each  of  ns 
hath,  remised,  released,  and  for  ever  discharged,  and  by  these  presents 
do  remise,  release,  and  for  ever  discharge,  the  said  William  Brown,  his 
heirs,  executors,  and  administrators,  of  and  from  all  and  all  manner  of 
action,  causes  of  action,  suits,  debts,  dues,  sum,  and  sums  of  money/' 
&c.  (as  in  the  plea),  "  claims  and  demands  whatsoever,  at  law  and  in 
equity,  which,  against  the  said  W.  Brown,  we  or  either  of  us,  as  sneh 
public  officers  as  aforesaid,  or  the  said  York  City  and  County  Banking 
Company  ever  had,  or  now  hath,  or  have,  or  which  we,  they,  or  either 
of  us,  hereafter  can,  shall,  or  may  have,  for,  upon,  ^r  by  reason  of  any 
*7f{f<l  ^^^^^f  cause,  or  thing  whatsoever  *from  the  beginning  of  the 
-^  world  to  the  day  of  the  date  of  these  presents.  Provided  always, 
that  nothing  herein  contained  shall  extend,  or  be  deemed  or  construed  to 
extend,  to  prevent  the  said  Banking  Company,  their  successon  or 
fkssigns,  or  the  partners  for  the  time  being  constituting  the  said  Com- 
pany, or  us  the  said  Thomas  Price  and  James  Meek,  or  either  of  ns, » 
such  public  officers  as  aforesaid,  or  other  the  public  officer  or  pnblie 
officers  of  the  said  Banking  Company,  for  the  time  being,  from  suing  or 
prosecuting  any  person  or  persons,  other  than  the  said  William  Brown, 
his  executors,  administrators,  or  assigns,  who  is,  are,  shall,  or  may  be 
liable  or  accountable  to  pay  or  make  good  to  the  said  Banking  Company 
all  or  any  part  of  any  debt  or  debts,  sum  or  sums  of  money,  now  due 
from  the  said  William  Brown  to  the  said  Company,  either  as  drawefi 
endorser,  or  acceptor  of  any  bill  or  bills  of  exchange  or  promissory  note 
or  notes,  or  as  being  jointly  or  severally  bound  with  the  said  Willitm 
Brown  in  any  bond  or  bonds,  obligation  or  obligations,  or  other  instru- 
ment whatsoever,  or  otherwise  howsoever,  as  if  these  presents  had  not 
been  executed :  it  being  understood  and  agreed  that,  as  regsutls  any  soch 
suits  or  prosecutions,  these  presents  shall  not  operate  or  be  pleaded  in 
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kr,  or  as  a  release.  In  witness,"  &c.  Arerment :  that,  although  tme 
it  is  that  the  plaintiff  and  J.  Meek,  in  the  plea  mentioned,  executed  the 
said  deed  poll  as  such  registered  public  officers  as  in  the  said  plea  men« 
tioned,  and  for  and  on  behalf  of  the  Company,  and  were  duly  authorized 
in  that  behalf  by  the  Company,  and  that  the  said  execution  of  the  said 
deed  poll  by  plaintiff  and  J.  Meek,  as  such  registered  public  officers  as 
aforesaid,  hath  since  been  duly  ratified  and  acted  upon  by  the  Company, 
and  that  *the  same  was  and  is  a  good,  valid,  and  effectual  release  ri^fjo(\ 
by  the  Company  to  W.  Brown,  according  to  the  tenor  and  effect  ^ 
thereof  as  in  the  said  plea  mentioned ;  yet  that  plaintiff  and  J.  Meek, 
as  such  registered  public  officers,  did  not,  nor  did  the  Company,  by  the 
said  deed  poll  release,  remise,  or  discharge  G.  Hopps,  or  the  defend- 
ants, as  executors  as  aforesaid,  or  any  or  either  of  them,  of  or  from 
the  said  writing  obligatory  and  causes  of  action  in  the  declaration  men- 
tioned, or  any  or  either  of  them,  or  any  part  thereof;  nor  was  nor  were 
0.  Hopps,  or  defendants,  as  executors  as  aforesaid,  or  any  or  either  of 
them,  in  any  manner  released,  remised,  or  dbcharged  by  the  said  deed 
poll,  or  anything  therein  contained,  of  or  from  the  said  writing  obliga- 
tory, and  causes  of  action  in  the  declaration  mentioned,  or  any  or  either 
of  them  or  any  part  thereof. 

Demurrer.    Joinder. 

The  case  was  argued  in  last  Term. (a) 

Hugh  SiUj  for  the  defendants. — If  this  were  a  simple  release  by  the 
obligee  of  one  of  two  joint  and  several  obligors,  there  could  be  no  ques- 
tion that  the  other  obligor  was  discharged ;  Cheetham  v.  Ward,  1  B.  & 
P.  630 ;  5  Bac.  Abr.  816  (Tth  ed.),  tit.  Ohligatiom  (D)  4 ;  6  lb.  624, 
tit.  Release  (0) ;  and  the  same  principle  appears  in  Nicholson  v.  Revill, 
4  A.  ft  E.  675  (E.  C.  L.  R.  vol.  SI),  which  was  the  case  of  a  surety  on 
simple  contract.  Then  is  the  case  altered  by  the  reservation  of  the 
remedy  against  the  other  obligor  ?  If  Brown  had  been  sued  on  the 
bond,  he  could  have  pleaded  *the  release.  In  the  note  to  18  r^ti^i^Q 
Yin.  Abr.  852,  tit.  Eeleaee  (G.  a),  pi.  4,  it  is  said :  <<  So  though  ^ 
the  obligee  releases  to  one,  proviso  that  the  other  shall  not  take  benefit 
of  it,  yet  this  is  a  void  proviso ;"  for  which  Everard  v.  Heme,  Litt.  R. 
190, 191,  is  cited.  That  case  is  also  reliad  upon  by  Lord  Truro,  C, 
in  Owen  v.  Homan,  8  Macn.  &  G.  878,  410.(5)  It  is  true  that  in 
Solly  V.  Forbes,  2  Br.  k  B.  88  (E.  C.  L.  R.  vol.  6),  in  order  to  give 
effect  to  such  a  reservation,  the  instrument  was  construed  to  be,  not  a 
release,  but  a  covenant  not  to  sue  except  under  certain  circumstances. 
But  in  that  case  it  was  impossible  to  construe  the  instrument  as  an 
absolute  release ;  for  there  was  a  reservation  of  a  right  to  sue  the  very 
party  supposed  to  be  released.     In  this  case,  if  Brown  were  sued  and 

(a)  JMkiiary  lOth,  1865.    Before  Lord  OMnpbeU,  0.  J.,  Coloridgt,  Wightnuuit  end  CromptoB, 
Ji. 

(h)  DiMharging  ttio  order  of  Lord  Lufdale,  M.  B.,  in  Owea  «.  Homao,  13  Boat.  196. 
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pleaded  the  release,  the  proviso  would  be  no  answer,  i&astsQoh  as  there 
is  no  reservation  of  any  right  to  sue  him.  Next,  on  the  general  prin« 
ciples  of  the  law  of  principal  and  surety,  the  rule  is  that  a  creditor  dis» 
charges  a  surety  by  any  transaction  with  the  principal  debtor  that 
alters  the  situation  of  the  surety.  The  surety  has  the  right  to  call 
upon  the  creditor  to  allow  his  name  to  be  used  for  suing  the  principal: 
here  the  creditor  has  put  an  end  to  his  legal  right  to  sue.  The  doe- 
trine  is  shortly  laid  down  by  Oibbs,  C.  J.,  in  Melvill  v.  Olendlning,  7 
Taunt.  126  (B.  0.  L.  R.  vol.  2).  And  in  Newton  v.  Chorlton,  2  Drewr. 
838,  889,  Wood,  V.  0.,  said :  <<  As  between  the  surety  and  prmdpal 
not  one  iota  of  the  original  contract  must  be  varied ;  every  right  which 
existed  at  the  date  of  Uiat  contract  must  be  strictly  observed,  and  there 
^.,..  ^  must  not  be  one  single  transaction  *in  the  slightest  degree  varyiag 

-'  the  position  of  the  surety  as  regards  the  original  liability,  with* 
out  communication  with  him ;  because,  in  the  event  of  any  such  altera^ 
tion,  however  it  may  be  alleged  to  be  for  the  .benefit  of  the  surety, 
unless  it  is  clearly  and  undeniably  for  his  benefit,  as  to  which  there  are 
some  authorities,  it  has  always  been  held  that  the  surety  is  the  best 
judge  of  that,  and  that  you  must  have  a  communication  with  him  if 
you  wish  to  vary  or  depart  from  the  contract.*'  The  language  of  Lord 
Truro,  C,  in  Owen  v.  Homan,  8  Macn.  &  G.  899,  et  seq.,  is  to  the 
same  effect ;  and  he  there  expresses  much  doubt  whether  the  effect  of 
a  covenant  not  to  sue  the  principal  in  discharging  the  surety  is,  as  an 
universal  rule,  excluded  by  an  agreement  reserving  a  power  to  sue  the 
principal  if  required  by  the  surety.  No  doubt,  if  a  surety  consents  to 
such  an  arrangement,  he  cannot  complain :  but  here  no  such  consent 
appears,  nor  is  any  power  to  sue  the  principal  reserved  at  all.  In  the 
note  to  Lewis  v.  Jones,  4  B.  &  C.  515  (E.  C.  L.  R.  vol.  18)  (which  wa 
furnished  to  the  reporters  by  Holroyd,  J.(a) )  the  cases  where  a  surety 
is  discharged  by  an  arrangement  with  the  principal  are  said  to  be  two : 
first,  where  the  agreement  with  the  principal  may  be  considered  a 
fraud  upon  the  surety  by  altering  his  situation  or  increasing  his  risk; 
secondly,  where  allowing  the  creditor  to  recover  against  the  surety 
would  operate  as  a  fraud  upon  the  principal,  or  any  person  joining  witk 
him  in  paying  or  securing  the  composition-money,  inasmuch  as  it  woild 
gLYe  the  surety  a  right  to  proceed  against  the  principal  for  that  debt 
from  which  the  creditor  had  agreed  to  discharge  him. 
n721      ^Bramwelly  contrL — ^Everard  v.  Heme,  Litt.  R.  191,  wovU 

•1  not  now  be  considered  law :  the  Courts  endeavour  to  cany  oat 
the  intent  of  the  parties;  whereas,  in  Everard  v.  Heme,  instead  of 
trying  to  reconcile  the  release  with  the  proviso,  the  Court  seems  to  hold 
the  proviso  void.  This  instrument  is  only  a  covenant  not  to  sue  one  of 
two  co-obligors.  [Lord  Gampbkll,  G.  J. — ^Never  to  sue  him.]  It  ii 
still  not  a  release.    Then  it  appears  to  be  contended  that,  even  if  tbii 
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be  treated  is  no  more  than  a  covenant  not  to  sue,  the  defendant  ig  still 
protected  on  the  general  principle  that  a  creditor  cannot  discbarge  the 
priocipal  debtor  and  reserre  the  remedy  against  the  snrety ;  bnt  the 
authorities  show  distinctly  that  he  can.  In  this  case  an  argument  might 
be  urged,  from  the  bond  being  simply  joint  and  several,  for  treating,  the 
testator  here  as  a  principal :  but,  assuming  him  to  be  a  surety,  the 
remedy  against  him  continues.  The  reason  of  the  general  principle 
that  a  discharge  of  the  principal  discharges  the  surety  is  this :  that, 
if  it  precludes  the  surety  from  his  remedy  against  the  principal,  the 
lurety  is  defrauded ;  and,  if  it  leaves  the  remedy  of  the  surety  against 
the  principal  unprejudiced,  it  is  a  fraud  upon  the  principal.  But  this 
dilemma  does  not  exist  where  the  principal  himself  consents  that  the 
remedy  againat  the  snrety  shall  continue ;  for  then  it  follows  that  he 
cannot  complain  of  being  in  consequence  sued  by  the  surety.  Indeed, 
as  the  surety  is  commonly  the  friend  of  the  principal,  this  arrangement 
is  ordinarily  beneficial  to  the  principal,  as  it  leaves  him  liable  to  such 
proceedings  only  as  the  surety  chooses  to  sanction.  In  Thompson 
f.  Lack,  8  Com.  B.  540  (E.  C.  L.  R.  vol.  64),  it  was  held  that, 
^where  a  creditor  released  one  of  two  sureties,  with  a  proviso  r^i^i^o 
that  the  release  should  not  prejudice  the  creditor's  right  to  ^ 
enforce  payment  against  the  principal  and  the  other  surety,  or  either 
of 'them,  this  release  did  not  discharge  such  other  surety.  North  v. 
Wakefield,  13  Q.  B.  686  (B.  G.  L.  B.  vol.  64),  is  to  the  same  effect. 
Solly  V.  Forbes,  2  Br.  &  B.  88  (E.  C.  L.  R.  vol.  6),  is  in  point,  this 
being  a  covenant  not  to  sue ;  and  Kearsley  v.  Cole,  16  M.  &  W.  128,t 
ia  a  very  strong  authority  for  the  plaintiff.  [^Hugh  HUL — There  the 
•orety  was  a  party  to  the  deed.]  Nothing  turned  on  that.  If  the 
Company  here  had  sued  Brown,  he  oonld  not  have  pleaded  this  deed  as 
a  release,  bat  would  have  been  left  to  a  cross-action  on  the  covenant 
not  to  sue.  This  principle  was  sanctioned  in  Twopenny  v.  Young,  8  B. 
k  C.  208  (E.  C.  L.  B.  vol.  10),  and  Dran  v.  Newhall,  8  T.  R.  168. 
Lord  Imro*s  decision  in  Owen  v.  Hcman,  8  Macn.  k  O.  878,  was 
affirmed  in  the  House  of  Lords ;  Owen  v.  Homan,  4  H.  L.  Ca.  997 ; 
bat  not  on  the  ground  which  he  had  assigned  for  it :  on  the  contrary. 
Lord  Oranworth,  C,  expressed  his  dissent  from  Lord  Truro's  views  on 
the  question  now  before  the  Court.(a)  [Lord  Campbell,  C.  J. — You 
say  that  the  benefit  given  by  this  deed  to  the  principal  debtor  is  that 
he  may  bring  a  cros8«action  against  the  creditor,  if  sued  by  him :  does 
not  that,  to  some  extent,  affect  the  mind  of  the  creditor  ?  Can  there 
be  any  benefit  to  the  principal  debtor  which  will  not,  to  some  extent, 
prejudice  the  surety  ?]  The  prejudice  must  be  to  the  legal  or  equitable 
rights  of  the  surety,  in  order  to  make  the  transaction  a  discharge  of 
the  surety.    In  Bonltbee  v.  Stubbs,  18  Yes.  20,  where  it  was  held  that 

(•)6M4H.L.Qa.ieST. 
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»7711  ^^^  particular  transaction  prevented  the  creditor  from  suing  *tlM 
^  surety.  Lord  Eldon,  C,  made  the  following  remarks  on  the  eases 
where  a  composition  with  the  principal  debtor  has  been  held  not  to  dis- 
charge the  surety.  <<  The  cases,  that  have  been  alluded  to,  and  there 
is  a  great  variety  of  them,  are  those  of  a  creditor,  entering  into  a  com- 
position with  the  person,  liable  in  the  first  instance ;  with  a  stipulation, 
that  it  shall  not  prejudice  his  remedies  against  others,  who  are  liable  u 
sureties.  The  ordinary  case  is  that  of  compositions  .upon  bills.  Tbe 
answer  given  is,  that  by  the  agreement,  reserving  the  creditor's  remedy 
against  sureties,  the  situation  of  the  surety  is  not  varied ;  and  this 
doctrine  has  been  held  at  law  as  well  as  here ;  but  I  agree,  that  a  stipu- 
lation of  that  kind  is  in  many  cases  so  very  absurd,  that  it  must  be  seen 
plainly."  Here,  plainly,  if  the  bank,  as  trustees  for  the  testator,  hid 
sued  Brown,  Brown  could  not  have  pleaded  this  deed  in  bar ;  for  tb&t 
would  have  been  in  direct  violation  of  the  proviso. 

Hugh  HUlj  in  reply. — The  supposed  case  of  a  suit  in  the  name  of 
the  creditor  in  trust  for  the  surety  who  had  paid  suggests  a  fair  test: 
but  the  plea  would  be  good  in  such  a  case,  as  it  is  within  the  terms  of 
the  deed.  Boultbee  v.  Stubbs,  18  Yes.  20,  so  far  as  it  is  an  authority 
here,  is  in  favour  of  the  defendant.  Thompson  v.  Lack,  8  Com.  B. 
640  (E.  C.  L.  B.  vol.  54),  was  a  case,  not  of  principal  and  surety,  bot 
of  co-sureties.  Solly  v.  Forbes,  2  Br.  k  B.  38  (E.  C.  L.  R.  vol.  6\ 
and  Kearsley  v.  Cole,  16  M.  &  W.  128,  f  have  been  already  dis- 
tinguished. The  remarks  of  Lord  Cranworth,  C,  in  Owen  v.  Homan, 
4  H.  L.  Ga.  1087,  were  not  necessary  to  the  decision  of  the  esse. 
There  may,  no  doubt,  be  a  reservation  so  framed  as  to  preserve  tbe 
^..-^  right  of  suing  *the  principal:  but  the  intent  ought  to  bedis- 
^  tinctly  expressed ;  and  here  it  is  not  so.  Oakeley  v.  Pasbeller, 
10  Bligh,  N.  S.  548,  is  an  authority  for  Uie  defendants. 

Our,  adv.  vulL 

CoLBRiDQB,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  by  the  public  officer  of  a  banking  Gompsny 
against  the  executors  of  George  Hopps.  The  declaration  was  on  » 
bond  conditioned  for  the  security  to  the  bank  of  a  banking  acconnt 
of  one  William  Brown.  The  plea  set  out  the  bond,  vrhich  was  tbe 
joint  and  several  writing  obligatory  of  the  said  George  Hopps  and 
William  Brown,  and  then  set  out  a  general  release,  made  after  tbe 
accruing  of  the  causes  of  action,  and  averred  that  the  release  wis 
made  in  the  lifetime  of  the  said  George  Hopps  without  the  printy, 
knowledge,  authority,  or  consent  of  the  said  George  Hopps.  Tbe 
replication  set  out  the  release,  which,  after  general  words  of  release, 
contained  the  following  proviso.  <<  Provided  always,  that  notbiog 
herein  contained  shall  extend,  or  be  deemed  or  eonetrued  to  extend^  t» 
prevent  the  said  Banking  Company,  their  successors  or  assigns,  or  tbe 
partners  for  the  time  being  constitutbg  the  said  Company,"  ^^jr^ 


4  ELLIS  k  BLACKBURN.    Q.  B.  776 

ming  or  prosecuting  any  person  or  persons,  other  than  the  said  William 
Brown,  bis  executorsi  administrators,  or  assigns,  who  is,  are,  shall  or 
maj  be  liable  or  accountable  to  pay  or  make  good  to  the  said  Banking 
Company  all  or  any  part  of  any  debt  or  debts,  sum  or  sums  of  money, 
now  dae  from  the  said  William  Brown  to  the  said  Company,  either  as 
drawer,  endorser,  or  acceptor  of  any  bill  or  bills  '^of  exchange  r^^^^ 
or  promissory  note  or  notes,  or  as  being  jointly  or  severally  ^ 
boand  with  the  said  William  Brown  in  any  bond  or  bonds,  obligation  or 
obligations,  or  other  instrument  whatsoever,  or  otherwise  howsoever,  aa 
if  these  presents  had  not  been  executed:  it  being  understood  and 
agreed  that,  as  regards  any  such  suits  or  prosecutions,  these  presents 
shall  not  operate  or  be  pleaded  in  bar,  or  as  a  release." 

To  this  replication  the  plaintiff  demurred:   and  the  demurrer  was 
argaed  before  us  in  the  course  of  the  last  Term. 
On  the  argument  two  questions  arose : 

Ist,  Whether  the  general  words  of  the  release  were  restrained  by 
the  proviso,  so  that,  in  order  to  give  effect  to  the  whole  instrument,  we 
must  construe  it  as  a  covenant  not  to  sue,  instead  of  a  release. 

And,  2dly,  Assuming  the  deed  to  operate  merely  as  a  covenant  not 
to  Bue,  whether  the  reservation  of  rights  against  other  parties  than  the 
principal  debtor  contained  in  the  proviso  would  prevent  the  surety  from 
being  discharged  by  a  binding  covenant  to  give  time  to,  or  not  to  sue, 
the  principal  debtor. 

To  entitle  the  plaintiff  to  our  judgment,  it  must  appear  that  the 
deed  operated  only  as  a  covenant  not  to  sue,  and  that  the  rights  of  the 
plaintUf  as  against  the  surety  were  preserved  by  the  particular  reser- 
Tation  in  question,  notwithstanding  such  covenant  not  to  sue. 

With  regard  to  the  first  question,  two  modes  of  construction  are  for 
consideration.  One,  that,  according  to  the  earlier  authorities,  the  pri- 
mary intention  of  releasing  the  debt  is  to  be  carried  out,  and  the  sub- 
Bequent  provision  for  reserving  remedies  against  co-obligors  and  co- 
contractors  should  be  rejected  as  inconsistent  with  '^the  intention  r^pfp^m 
to  release  and  destroy  the  debt  evinced  by  the  general  words  of  ^ 
the  release,  and  as  something  which  the  law  will  not  allow,  as  being 
repugnant  to  such  release  and  extinguishment  of  the  debt.  The  other, 
that,  according  to  the  modern  authorities,  we  are  to  mould  and  limit 
the  general  words  of  the  release  by  construing  it  to  be  a  covenant  not 
to  sue,  and  thereby  allow  the  parties  to  carry  out  the  whole  of  their 
intentions  by  preserving  the  rights  against  parties  jointly  liable.  We 
qnite  agree  with  the  doctrine  laid  down  by  Lord  Denman,  in  Nicholson 
V.  Revill,  4  A.  &  E.  675  (E.  G.  L.  R.  vol.  81),  as  explained  by  Baron 
Partce  in  Kearsley  v.  Cole,  16  M.  k  W.  186,t  that,  if  the  deed  is  taken 
to  operate  as  a  release,  the  right  against  a  party  jointly  liable  can- 
not be  preserved :  and  we  think  that  we  are  bound  by  modem  authori- 
ties (see  Solly  v.  Forbes,  2  Br.  k  B.  88  (E.  C.  L.  B.  vol.  6),  Thompson 
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e.  Laoky  8  Com.  B.  540  (E.  C.  L.  R.  yol.  54),  and  Payler  v.  Homer- 
sham,  4  M.  &  S.  428  (E.  C.  L.  R.  vol.  80),)  to  carry  oat  the  whole  in- 
tention  of  the  parties  as  far  as  possible,  by  holding  the  present  to  be  s 
coyenant  not  to  sne,  and  not  a  release.  It  is  impossible  to  suppose  for 
a  moment  that  the  parties  to  this  deed  conld  Imre  eontemplated  the 
extingoishment  of  their  rights  as  against  parties  jointly  liable.  It  wts 
argued,  indeed,  that  the  particular  words  of  the  proviso  in  the  present 
ease  prevented  this  construction  by  appearing  to  recognise  that  Brown 
was  not  to  be  sued,  and  that,  in  an  action  against  him,  the  deed  wss  to 
operate  as  a  release  and  might  be  pleaded  at  bar*  The  words,  howoTer, 
that  the  proviso  was  not  to  extend  to  prevent  the  bank  from  suing  or 
prosecuting  any  person  or  persons  other  than  the  said  defendant  or  his 

*77f)1  f  op'^^i^^'^^i^^i'i  vhich  *were  said  to  show  that  Brown  wss  not 
-^  to  be  sued,  are  quite  as  applicable  to  a  covenant  not  to  sue  ts  to 
a  release :  and  the  later  general  words  in  the  conclusion  of  the  deed, 
«that,  as  regards  any  such  suits  or  prosecutions**  (against  parties 
jointly  liable),  <<  these  presents  shall  not  operate  or  be  pleaded  in  bar," 
are,  we  think,  like  the  words  of  actual  release,  too  general  to  prerent 
OS  by  inference  from  giving  effect  to  the  plainly  expressed  intention 
that  the  parties  jointly  liable  should  not  be  discharged  by  an  eztin 
guishment  of  the  debt.  If,  therefore,  the  testator,  whom  the  defend- 
ants represent,  had  been  in  the  situation  of  co-obligor  merely,  wo 
should  think  that  he  was  not  discharged  by  the  deed  in  question. 

It  remains,  however,  in  the  second  place,  to  consider  what  effect  tho 
deed  had  upon  his  liabilities  in  reference  to  his  relation  as  surety  for 
Brown,  the  principal  debtor.    It  was  thrown  out,  indeed,  in  argvment, 
that  we  were  bound  to  consider  him  as  a  principal  debtor  and  not  as  a 
surety  upon  thb  bond,  the  obligatory  part  of  the  bond  being  joint  and 
several  without  any  reference  to  either  being  surety  or  principal.    Bat, 
for  the  purpose  of  seeing  the  relation  of  the  parties,  we  must  look  it 
the  condition  of  the  bond,  as  set  out  upon  the  pleadings,  which  plainly 
discloses  that  the  defendant  was  a  surety  for  the  liabilities  of  Brown. 
If  the  question,  whether  a  covenant  not  to  sue,  qualified  by  snch  a 
proviso  as  that  in  the  present  case,  and  entered  into  by  the  creditor 
without  the  consent  of  the  surety,  discharges  the  surety,  were  a  new 
one  unaffected  by  authority,  we  should  pause  before  deciding  that  soeh 
a  case  does  not  fall  within  the  general  rule  of  the  creditor  discharging 
*77d1  ^  surety  by  entering  into  a  binding  ^agreement  to  give  time  to 
^  his  principal  debtor ;  and  we  should  have  thought  the  forcible 
observations  of  Lord  Truro  in  the  recent  case  of  Owen  v.  Homan,  S 
Macn.  &  O.  878,  entitled  to  much  consideration.     We  find,  howerer, 
that  the  Court  of  Exchequer,  in  a  solemn  and  well  considered  jndgment, 
in  the  case  of  Eearsley  v.  Cole,  16  M.  &  W.  128, 186,t  after  referriog 
lo  all  the  authorities,  states  Uiat  the  point  must  «<  be  considered  ai 
leltled  :**  and  they  rest  their  judgment  open  this,  although  it  wss  not 
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DeeeMsry  to  decide  it,  as  the  surety  in  that  ease  had  consented  to  the 
deed:  wkich  cooseBt  they  treat  indeed  as  an  additional  reason;  but 
they  expressly  state  that  it  was  not  necessary.  They  state  that  thej 
f'do  not  mean  to  intimate  any  doubt  as  to  the  effect  of  a  reserve  of 
remedies  unthout  iuch  eonsent:**  and  they  add  that  «^the  cases  are 
numerous  that  it  prevents  the  discharge  of  a  surety,  which  would  other- 
wise be  the  result  of  a  compoaitioo  with  or  giving  time  to  a  debtor  by  a 
binding  instrument ;"  and  they  then  explain  how  it  is  that,  in  their 
judgment,  the  reserve  of  remedies  has  that  effect.  After  this  judgment, 
and  after  the  strong  expression  of  opinion  by  the  present  Lord  Chan- 
cellor in  his  judgment  in  the  House  of  Lords  in  the  case  of  Owen  v. 
Homan,  4  H.  L.  Ca.  1087,  where  he  dissents  from  the  remarks  made  by 
Lord  Troro  in  the  Court  belew,  and  states  that,  but  for  those  reBmrka, 
he  should  have  thought  that  the  principle  contended  for  by  the  plaintiffs 
was  "a  matter  beyond  doubt,"  we  think  that  we  ought  to  consider  the 
hw  on  this  subject  as  settled,  at  least  until  it  is  questioned  in  a  Court 
of  error. 

It  seems  to  be  the  result  of  the  authorities  that  a  covenant  not  to 
sne,  qnalified  by  a  reserve  of  the  ^remedies  sgainst  sureties,  is  r^^o/v 
to  aUov  the  surety  to  retain  all  his  remedies  over  against  the  ^ 
principal  debtor ;  and  that  the  covenant  not  to  sue  is  to  operate  only 
BO  far  as  the  rights  of  the  surety  may  not  be  affected. 

Probably  many  deeds  of  this  nature  are  framed  continually  on  the 
supposition  that  the  law  has  beea  supposed  to  be  settled,  in  the  manner 
stated  in  the  Exchequer,  since  the  time  of  Lord  Eldon :  and  we  think 
that,  sitting  as  a  Court  of  co-ordinate  jurisdiction  with  the  Exchequer, 
we  ought  not  to  disturb  the  law  stated  by  them  in  a  solemn  judgment 
to  be  clearly  settled.. 

Oar  judgment,  therefore,  upon  the  demurrer  in  the  present  case  is  in 
iaroor  of  the  plaintiff.  Judgment  for  the  plaintiff. 

A  centmat  not  to  sue  will  not  be  Lyman,  18   Pick.  346;    Ooodnow  v. 

<»nsidered  as  a  release  when  it  is  mani-  Smithy  Ibid.  414 ;  Wiggin  v,  Tudor, 

festlj  coDtnuy  to  the  intention  of  the  23^  Pick.  484;  Carnegie  v.  Morrison, 

parties:    Parker   «.    HoUnes,    4    N.  2  Metcalf,  381,407;  Boieman  v.  State 

Hamp.  97.  Bank,  2  English,  328 ;  Friak  o.  Green, 

An  agreement  not  to  sue  one  of  seve-  5  Barb.  S.  C.  455. 
nil  joint  debtors  will  not  discharge  the       Although  the  rule  of  law  is  that  if 

others.    Otherwise  of  a  release :  Cats-  two  persons  be  bound  jointly  and  seve- 

kill  Bank  v.  Messenger,  9  Gowen,  37;  rally,  and  the  obligee  releases  one  of 

Brown  v.   Marsh,   7   Vermont,   327;  them,  both  are  discharged,  jet  equity 

BaasoQ  v.  Kincaid,  3  Penna.  Rep.  57 ;  will  not  give  a  release  an  operation  be- 

U.  States  V,  Thompson,  Oilpin^  614;  jond  the  intention  of  the  parties  and 

Sowley  V.  Stoddart,  7  Johnson,  207;  the  justice  of  the  case:  Glagett  v,  Sal- 

Hasoa  v.  Jbnett,  2  Dana,  107;  Crane  mon,  5  Gill  &  Johns.  814;  Morris  v. 

9.  AlUng,  3  Oroen,  428 ;    Averill  v.  Ham,  R.  M.  Charit.  MTi. 

TOL.  17.— 61  2  S 
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A  oovenftat  not  to  sue  one  of  two  or  against  him  by  the  hdder :  Stewirt  v. 

more  joint  obligors  cannot  be  pleaded  Elaton,  2  Caines^  121.     Time  giTen  to 

as  a  release  except  in  a  suit  between  the  a  principal  debtor  with  a  reflerradoQ  to 

parties  to  it :  Walker  v,  M'Culloch,  4  the  creditor  of  all  remedies  will  not 

Greenl.  421.     A  release  given  by  the  discharge  the  sureties :  Salmon  v.  Ck- 

holder  to  one  of  several  joint  makers  get,  3  Bland.  125 ;  Bailey  v.  Gould, 

of  a  note  from  all  liability,  except  such  Walker  Gh.  478 ;  Vide  v.  Hoag,  24 

as  he  is  under  to  the  endorser,  is  of  no  Vermont,  46. 
avail  to  the  endorser  in  a  suit  brought 


The  QUEEN  v.  The  Inhabitants  of  the  Township  of  HARTIN6T0N 

MIDDLE  QUARTER.     Feb.  22. 

Two  p»aper  ehildnn  w«n  remoTed  from  L.  to  H.  by  an  order  of  jutieeit  whieh  dflteribcd  tkca 
M  the  lawfnl  children  of  William  G.  and  Eether  O.    The  order  was  not  appealed  egaiitft 

Afterwards,  Esther  O.  was  recelTod  into  an  asylam,  being  sent  thither  from  L.,  ss  a  pup« 
Innatio ;  and  subsequently  two  jnstiees,  on  inqairy,  adjndieatcd  that  the  settlement  of  Eftk«r 
O.  was  in  H.,  and  made  an  order  of  maintenance  accordingly.  H.  having  appealed,  tb«  ordff 
was  confirmed  by  the  Sessions,  snbjeet  to  a  case  whieh  stated  the  above  facts,  snd  vbtdi  abo 
found  that  the  two  children  were,  at  the  time  of  the  first  order,  nnemmneipated,  and  von,  bj 
that  order,  adjndged  to  be  settled  in  H.  on  the  ground  of  William  O.'s  settlement  in  H.  (wbick 
facts  did  not  appear  by  the  order),  and  also  that  in  fact  Esther  G.  was  not  settled  ia  H. 

Held :  that  the  first  order,  nnapposled  against^  was  condnsire  proof  that  Esther  0.  wsi  aet'iM 
in  H. :  and  the  order  of  Sessions  was  confirmed. 

Two  justices  of  Lancashire  made  an  order,  dated  2d  Marcb,  1854, 
which  recited  that,  on  15th  February,  1848,  Esther  Gould,  a  paaper 
*7ftil  lunatic,  was  sent  *to  and  received  into  the  county  lunatic  asyltuo 
-'  at  Lancaster,  and  had  ever  since  been,  and  then  was,  confined 
therein ;  and  that  the  said  justices  had  duly  inquired  into  her  last  legftl 
settlement ;  and  satisfactory  evidence  had  been  obtained  that  the  8ettI^ 
ment  was  in  the  parish,  township,  or  place  of  Hartington  Middle  Qnarter 
in  the  Bakewell  Union  in  Derbyshire :  and  the  justices  found  that  E 
0.  was  a  pauper  lunatic,  and  was  then  confined  in  the  said  asylom,  and 
did,  by  that  their  order,  adjudge  that  her  last  legal  settlement  ms  in 
Hartington  Middle  Quarter ;  and  that  the  guardians  of  the  ChorI(on 
Union  in  Lancashire,  which  included  the  township  of  Levensholme  from 
which  E.  G.  was  sent  to  the  said  asylum,  had  incurred  expenses  about 
her  examination,  &o.,  and  had  paid  to  the  treasurer  of  the  asjlom  > 
sum  for  her  lodging,  &c.,  in  the  asylum  :  and  the  justices  ordered  ths: 
the  guardians  of  the  Bakewell  Union  should  pay  the  amount  of  snch 
expenses  and  payment  to  the  treasurer,  and  should  also  pay  to  tke 
treasurer,  for  the  reasonable  charges  of  the  future  lodging,  fcc,  the  sos 
of,  &c.,  weekly,  or  such  other  weekly  sum,  &c. 

The  overseers  of  Hartington  Middle  Quarter  having  appealed  against 
this  order,  the  Sessions  confirmed  the  order,  subject  to  the  opinion  of 
this  Court  upon  a  case. 
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The  case  set  ont  the  order,  and  proceeded  as  follows. 

It  is  admitted  that  the  grounds  of  removal  on  the  one  side,  and  the 
grounds  of  appeal  on  the  other  side,  were  sufficient  to  raise  the  point 
on  which  either  side  relied  at  the  trial,  and  which  is  reserved  for  the 
opinion  of  the  Court  of  Queen's  Bench. 

The  respondents,  in  support  of  their  case,  produced  an  order  of 
removal,  of  which  the  following  is  a  copy. 

*«To  the  overseers  of  the  poor  of  the  township  of  Leven-  r^^9f^n 
sholme,  in  the  county  of  Lancaster,  and  to  the  churchwardens  '- 
and  overseers  of  the  poor  of  the  parish,  township,  or  place  of  Harting- 
ton  Middle  Quarter  in  the  county  of  Derby,  and  to  each  and  every  of 
them. 

<(  County  of  Lancaster,  )  Whereas  complaint  hath  this  day  been  made, 
to  wit.  j  at  Salford,  in  the  county  of  Lancaster,  unto 

18,  Henry  Leigh  Trafford,  and  Paul  Moon  James,  Esquires,  whose 
lames  are  hereunto  set  and  seals  affixed,  being  two  of  Her  Majesty's 
justices  of  the  peace,  of^  in,  and  for  the  said  county  of  Lancaster,  act- 
ing together  in  and  for  the  same  county  (one  whereof  is  the  quorum), 
by  the  overseers  of  the  poor  of  the  said  township  of  Levenshulme,  that 
John  Gould,  aged  eleven  years,  and  William  Gould,  aged  five  years,  or 
thereabouts,  the  lawful  children  of  William  Gould  and  Esther  Gould, 
absent,  having  come  to  inhabit,  and  are  now  inhabiting,  in  the  said 
township  of  Levenshulme,  not  having  resided  in  the  said  township  for 
fiye  years  next  before  the  time  of  the  application  for  this  our  warrant 
and  order,  and  not  having  gained  a  legal  settlement  there,  nor  having 
produced  any  certificate  acknowledging  them  to  be  settled  elsewhere, 
and,  farther,  that  the  said  John  Gould,  aged  eleven  years,  and  William 
Gould,  aged  five  years,  have  become  and  now  are  actually  chargeable 
to,  and  receiving  relief  from,  the  said  township  of  Levenshulme :  Now 
we,  the  justices  aforesaid,  upon  due  proof  thereof,  as  well  by  examina- 
tion of  witnesses  upon  oath,  as  otherwise,  and  upon  due  consideration 
of  the  premises,  do  hereby  adjudge  the  said  complaint,  and  all  and 
singular  the  premises,  to  be  true,  and  do  also  adjudge  that  the  place  of 
the  last  legal  settlement  of  the  said  John  Gould  and  William  Gould  is 
*in  the  said  parish,  township,  or  place  of  Hartington  Middle  r^^oq 
Quarter  in  the  said  county  of  Derby ;  and  that  the  said  John  ^ 
Gould  and  William  Gould  have  not  become  chargeable  to  the  said  town- 
ship of  Levenshulme  in  respect  of  relief  made  necessary  by  sickness 
or  accident.  These  are  therefore,  in  Her  Majesty's  name,  to  require 
and  order  that  you,  the  said  overseers  of  the  poor  of  the  said  township 
of  Levenshulme,  do  remove  and  convey  the  said  John  Gould  and  William 
Gould,  from  and  out  of  your  said  township  of  Levenshulme,  to  the  said 
parish,  township,  or  place  of  Hartington  Middle  Quarter,  and  deliver 
them,  together  with  this  our  order,  or  a  duplicate  or  true  copy  thereof, 
unto  the  churchwardens  and  overseers  of  the  poor  there,  or  one  of 
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them,  who  are  hereby  required  to  reoeive  the  said  John  GtoM  aMl  Wil- 
liam Goald,  and  provide  for  them  according  to  law.  Gitob,*'  &e.,  lltk 
October,  1849.     (Sig&ed  and  sealed  bj  the  two  jastioefl.) 

It  is  admitted  that  this  last-mentioaed  order  is  a  good  aad  Ttlid 
order,  and  was  made  by  justices  having  jurisdiction  to  make  it.  That 
the  township  of  Hartington  Middle  Quarter,  meatioaed  m  it,  is  the 
appellant  township,  and  the  townshi|^  of  Levenshulme,  mentioned  in  it, 
is  the  respondent  township  in  this  appeal.  That  the  Esther  Goald  men- 
tioned in  it  is  the  Esther  Gould  me&tioned  ia  tha  order  appealed 
against ;  and  that  the  William  Gould,  described  i&  each  of  the  orden 
as  her  husbuid,  is  the  same  person.  And  that  ahe  children  mentioDed 
in  the  order  of  11th  October,  namely,  John  Gould  and  William  Goald, 
were^  at  the  time  of  the  makiag  of  the  same  order,  waemancipated,  aD<l, 
*7ft41  ^^  ^^  B^Lme  order,  were  adjudged  to  lie  settled  im  the  appellant 
-'  .^township  in  right  of  the  settlement  therein  of  the  said  William 
Gould,  their  father.  That  the  said  children,  John  Gould  aad  WilKai! 
Gould,  were  removed,  under  the  said  order,  to  tbe  ap|>ellant  township 
on  2Tth  November,  1849,  and  were  received  by  the  appelant  tewnsUp, 
when  so  removed :  and  that  the  said  order  of  lltk  October,  1849,  aerer 
was  appealed  against. 

In  fact,  neither  the  said  WiMiam  Gould  nor  the  said  £sther  Goald 
ever  gained  any  settlement  on  his  or  her  own  account.  Tbe  said  WO- 
Mam  Gould,  the  husband  of  the  said  Esther  Gould,  waa  bom  ia  the 
township  of  Hartington  Town  Quarter,  and  waa  the  son  of  John  Godd. 
There  was  no  evidence,  on  the  hearing  of  tbe  said  appeal;  proviag  asj 
settlement  except  as  aforesaid.  On  22d  October,  1849^  and  shortlj 
before  the  said  duldren  John  Gould  and  William  GouU  were  remoTed, 
under  the  order  of  11th  October,  1849,  to  the  appeUant  tonehip, 
Thomas  Cocker,  one  of  the  then  overseers  of  the  appellant  towashipr 
wrote  and  sent  to  the  overseera  of  the  township  of  Leveashahne  tbe 
following  letter. 

<«  Hartington  Middle  Quarter.  Oct.  22,  1849.  Oentkmea:  A^ 
overseer  of  the  parish  of  Hartington  Middle  Quarter,  in  the  Bakevdl 
Union,  I  am  in  receipt  of  orders  of  removal  of  John  Gould  and  Williafi 
Cbuld  from  the  parish  of  Levenshulme  to  the  said  parish  of  Hartington 
Middle  Quarter.  I  now  beg  to  state,  tor  your  information,  that  the 
said  paupers  have  no  claim  in  our  parish  to  a  settlement ;  but  their  set- 
tlement is  in  the  parish  of  Hartington  Town  Quarter,  in  the  AskboonK 
Union,  derived  from  thieir  grandfather  John  Gtoold,  whose  aettlementiB 
admitted,  and  whose  son,  (the  £ather  of  these  two  children)  never  gaisad 
^fTQfri  A  settlement  elsewhere.  I  have  *no  doi^-  the  raiatake  ariaes  in 
-'  consequence  of  the  pariah  of  Hartington  being  JKvided  into  fov 
quarters.  I  therefore  hope  you  will  not  needlessly  send  them  here. 
I  am,  Gentlemen,  Yours  obediently^  Thomas  Oocker.'* 

1%e  overseers  of  the  lemoving^  townahipi  having  no  pioof  ef  tha  m^ 
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tienmit  in  this  letter^  remoyed  the  two  paupers  as  before  mentioned. 
Ike  Sessions,  on  the  trial  of  the  appeal,  was  of  opinion  that  the  settle- 
sent  of  the  pauper,  Esther  Oould,  was  ia  fact  in  the  township  of 
Hartington  Town  Quarter,  and  not  in  the  appellant  township;  but 
tbst  the  appellants  were  contended  hj  the  order  of  11th  October, 
1849,  anqypealed  against,  and  the  remoyal,  under  it,  of  the  childrbb 
John  and  William  Gould  to  the  appdlant  townahip)  and  their  reception 
Aere. 

If  the  Coort  of  Qaeen'a  Bench  should  be  of  o|>inion  that  the  appet 
Uat  township  ia  so  concluded,  then  the  order  of  Sessiotis  a&d  the  order 
of  2d  March,  1854,  appealed  against,  are  reapectivelj  to  be  confirmed, 
otherwise  both  the  said  orders  are  to  be  set  aside. 

the  ease  was  argued  in  last  Michaelmas  Tet m.(a) 

Edward  Jmme%  and  Mmk,  in  support  of  the  order  of  Sessions.— The 
order  of  1849,  being  vnappealed  agaimt^  is  conduaire  as  to  the  settle^ 
iKDt  of  the  two  children.  Now  they  were  remoTed  on  the  ground  of 
their  &ther'a  settlement.  The  order,  therefore,  is  conclueiye  as  to  the 
setdeaeat  ef  the  father;  and  the  settlement  of  the  paupeir  lnnatic» 
Esther  OouM,  is  of  course  that  of  the  father,  her  husband.  It  does 
not  appear  that  there  is  aaj  decision  precisely  in  point.  In  Rex  v% 
!Di>wce8ter,  Cald.  497,  a  married  woman  was  removed,  and  the  order 
of  remotal  *was  not  appealed  against ;  and  this  was  treated  as  r^^o^ 
eondusife  ef  the  husband's  settlement,  though  she  was  not  *- 
deseribed  fai  the  order  as  his  wife.  It  is  true  that  the  caie  Was  not 
tfgued ;  it  was  decided  on  the  authority  i^  Bex  v.  Hinxworth,  Oald» 
42,  where  the  order  did  describe  the  woman  remoTed  as  the  wife  of  the 
pauper  whose  settlement  afterwards  came  in  question^  In  Bex  ih 
K^gely,  8  T.  B.  620,  an  order  of  r0moval  of  a  woman  therein  de- 
scribed as  M  widow"  was,  not  being  appealed  against,  held  to  be  con- 
dttire  as  to  the  settlement  of  the  husband  who  at  the  time  of  thai 
Mder  had  been  supposed  to  be  dead :  and  there  GhDse,  J*,  expressed 
his  opinion  that  the  reason  ef  there  being  ne  argument  in  Bex  v.  Tow- 
Meter,  Oald.  497,  was  that  the  case  was  thought  too  dear  to  be  ro- 
usted. Here  the  order  of  1849  describes  the  parties  t^mored  as  the 
ehildrea  of  William  Qould  and  Esther  Oould.  That  the  settlement  of 
Ae  (diildren  rested  on  the  settlement  of  the  father  appears^  not  onl/ 
from  the  express  statement  in  the  cas«,  but  from  the  letter  of  the  over* 
•eer  of  Hartingtott  Middle  Quarter.  [Lord  Oam^bblLi  a  J.-— I  do 
not  see  that  either  party  Can  use  thai  letter.]  It  shows  at  any  ratoi 
that  they  were  not  remoVed  on  the  ground  of  a  birth  settlements 
[Iiord  Oampbsu,  C.  J. — An  estoppel  is  strictissimi  juris.  Is  the 
inference  here  inetitable  f  Golbridgb,  J.^^If  you  go  beyond  what  is 
in  the  order  itself,  do  you  not  let  in  all  other  eTidence  ?  The  point 
tu  dissuBsed  in  Begina  e*  Sow,  4  Q.  B.  98  (B.  a  L.  B.  voL  46>] 

(a)  B«lbfe  LeHl  Oitt^lly  1. 1,  ObterlSge,  Wlghtmas,  a&d  M^  Ja 

2s2 
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In  that  case  it  was  sought  to  make  an  order,  removing  the  pauper's 
brother,  evidence  of  the  pauper's  settlement  by  means  of  the  exa* 
minations  which  showed  the  settlement  of  the  father  of  the  two:  bat 
the  Court  held  that  this  was  collateral  matter,  as  it  manifestlj  was. 

♦7ft7l  *^^^  ^^^^  ^^^  ^^^  states  the  ground  of  the  removal.  [Lord 
-'  Campbbll,  G.  J. — But  does  the  order  itself  show  the  ground?] 
It  does  so,  unless  the  description  of  the  children  be  treated  as  words 
irrelevant  to  the  subject-matter  of  the  order.  The  settlement  of  an* 
emancipated  children  is  that  of  the  father,  prim&  facie :  a  burth  settle 
ment  is  good  only  where  the  father's  settlement  fails.  Matter  8nb8^ 
quently  arising  is  of  course  an  answer,  as  in  Begina  v.  Wye,  7  A.  &  K 
761  (E.  G.  L.  R.  vol.  84),  where  evidence  of  an  order,  confirmed  on 
appeal,  treating  D.  and  E.  as  man  and  wife,  was  held  to  be  met  by 
proof  that  the  marriage  had  since  the  order  been  set  aside  as  incestaoos. 
The  cases  are  collected  in  Archbold's  Poor  Law,  801-809,  7th  ed.). 
[GoLERiBQB,  J.— Regina  v.  Wye,  7  A.  &  E.  761  (E.  C.  L.  R.  vol.  U\ 
left  the  general  rule  untouched :  The  Gourt  said  that  <<  numerous  eaea 
have  decided  that  orders  of  removal,  unappealed  against  or  eonfiriDed 
on  appeal,  are,  not  only  evidence,  but  conclusive,  as  to  all  the  ftctt 
mentioned  in  them,  and  which  are  necessary  steps  to  the  decision  f 
and  the  judgment  specifies,  as  instances,-  marriage,  the  legitimacj  of 
children,  including  children  emancipated  at  the  date  of  the  order,  and 
children  unborn  at  the  time.]  The  order  of  the  justices  in  this  case, 
unappealed  against,  is  tantamount  to  an  adjudication ;  and  the  ndjadi* 
cation  must  have  been  on  the  ground  on  which  the  removal  took  placet 
because,  in  1849,  the  evidence  on  appeal  could  not  have  raised  any 
ground  not  raised  by  the  examinations.  In  Overseers  of  Heston  v. 
Overseers  of  St.  Brides,  1  E.  &  B.  583  (E.  C.  L.  B.  vol.  72),  an  order, 
removing  a  married  woman  to  Heston,  the  ground  of  removal  being  ber 
husband's  settlement  in  Heston,  was  quashed:  and  on  a  subseqaent 
appeal,  between  the  same  parishes,  against  an  order  of  maintenaoce 
*7ftft1  ^^i^^S^^S  ^^®  '^husband,  a  lunatic,  to  be  settled  in  Heston,  the 
-'  discharge  of  the  first  order  was  held  to  be  conclusive  against  kii 
settlement  in  Heston. 

PoiKUy  and  SecHandj  contril. — ^The  rule  undoubtedly  is  that  tie 
receiving  by  a  parish  of  a  pauper,  removed  under  an  order,  admits  Ik 
settlement,  and  consequently  that  of  his  children.  But,  if  it  is  to  prore 
the  settlement  of  his  father,  it  is  not  easy  to  see  where  the  doctrine  is 
to  stop ;  why,  for  instance,  it  should  not  be  taken  as  proof  of  the  settle- 
ment of  any  remote  ancestor.  It  is  new  io  insist  upon  an  estoppel  a 
to  matters  only  prim&  facie  involved  in  the  order :  and,  if  the  roJe  ^ 
confined  to  matters  which  are  necessarily  so  involved,  it  will  not  sppi; 
here ;  because  the  order  might  have  been  made  upon  a  birth  settlemec: 
of  the  children,  settlement  by  estate,  by  apprenticeship,  settlement  is 
respect  of  the  mother's  maiden  settlement  if  the  father  had  oooe. 
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[CoLEBiBQE,  J. — The  statement  in  the  case,  if  we  can  act  upon  it,  goep 
farther.]  That  amounts  merely  to  a  finding  of  the  Sessions  upon  parol 
eridence.  [Coleridge,  J. — The  principle  is  that  an  order  not  appealed 
against,  or  an  adjudication,  is  conclusive  as  to  all  the  facts  which  it 
decides.  Now,  as  these  documents  are  generally  short,  and  seldom 
show  the  ground  of  decision,  is  not  evidence  admissible  for  the  purpose 
of  supplying  that  ?]  It  is  admissible  for  the  purpose  of  showing  what 
the  decision  was,  but  not  for  the  purpose  of  showing  the  ratio  decidendi. 
Orerseers  of  Heston  v.  Overseers  of  St.  Brides,  1  S.  &  B.  588  (E.  G. 
L.  R.  vol.  72),  illustrates  this.  The  quashing  of  the  order  of  removal 
there  would  not  show  what  was  decided :  but  the  grounds  of  removal 
showed  that  the  question  decided  was  that  the  husband  was  not  settled. 
The  point,  however,  for  *which  that  case  has  been  cited  on  the  r^i^oq 
other  side  really  was  not  discussed :  the  principle  as  to  orders  of  ^ 
removal  was  assumed ;  and  the  only  question  was  whether  the  estoppel 
applied  to  orders  of  maintenance  of  a  pauper  lunatic.  Now  here  the 
decision  was  only  as  to  the  settlement  of  the  children :  the  Sessions 
add  a  fact  which  shows  only  the  ratio  decidendi.  The  order,  therefore, 
is  as  if  the  words  <«  the  lawful  children  of  William  Gould  and  Esther 
Ooold,  absent,"  were  not  inserted:  had  the  words  been  "as  the  lawful 
children,''  &c.,  it  might  have  been  otherwise.  The  decision  in  Rex  v. 
Towcester,  Cald.  497,  cannot  be  supported.  Rex  v.  Hinxworth,  Cald. 
42,  was  correctly  decided :  the  estoppel  arose  upon  the  face  of  the 
order.  Rex  v.  Rndgely,  8  T.  R.  620,  was  decided  on  the  authority  of 
Sex  V,  Towcester.  The  rule  appears  to  be  correctly  laid  down  in  8 
Stark.  Ev.  1005  (8d  ed.) :  that  an  order  of  removal,  "  unappealed  from, 
is  conclusive,  not  only  as  to  the  settlement  of  the  parties  removed,  but 
also  as  to  all  facts  which  are  necessarily  involved  in  the  adjudication. 
Thus,  if  a  woman  be  described  in  the  removal  order  as  the  wife  of  A. 
B.,  the  order  unappealed  against  will  be  conclusive,  not  only  as  to  the 
settlement  of  the  woman,  but  also  as  to  the  fact  of  marriage  and  the 
settlement  of  the  husband,  for  they  are  involved  in  the  judgment  of  the 
justices."  For  this,  Rex  v.  Binegar,  7  East,  877,  is  referred  to.  In 
that  case  the  husband  and  wife  were  both  referred  to  in  the  order. 
[CoLBRiDGB,  J. — ^The  rule  is  thus  laid  down  in  2  Nol.  P.  L.  148  (4th 
ed.) :  « If  the  woman  be  described  in  the  order  as  the  wife  of  A.,  it  is 
conclusive  of  the  husband's  settlement,  although  it  has  not  given  her  the 
addition  of  wife,  provided  she  is  *oalled  in  it  by  her  supposed  r^i^gQ 
husband's  name.  Likewise  if  she  is  removed  as  £.  S.,  widow,  it  *- 
is  equally  conclusive  that  her  husband,  if  living,  is  settled  in  the  parish. 
Because  the  order  conveys  a  notice  on  the  face  of  it,  that  the  husband's 
settlement  might  come  in  question  under  it ;  for  being  removed  as  a 
widow,  the  presumption  is,  that  she  was  removed  to  the  place  where  her 
husband  was  settled."]  The  word  «<  might"  there  is  scarcely  consistent 
with  the  rule :  but,  in  other  respects,  the  language  is  not  adverse  to  the 
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ftppellanU*  The  role  laid  down  by  the  Jsdges  in  the  Dadiess  of 
Kingston's  Case,  20  How.  St.  Tr.  855, 588  (note),(a)  is  that  «<  neither  the 
judgment  of  a  concnrrent  or  ezclusive  jurisdiction  is  eridenoe,  of  tnj 
matter  which  came  collaterally  in  question,  though  within  their  jaru* 
diction ;  nor  of  any  matter  incidentally  cognisable ;  nor  of  any  natter 
to  be  inferred  by  argument  from  the  judgment."  That  appears  to  mike 
the  evidence  in  the  present  case,  not  only  not  conclosive,  but  not 
admissible.  And  Bex  v.  Knapieft,  2B.kC.  888  (B.  C.  L.  K.  toI.  9), 
agrees  with  this.  In  Barrs  v.  Jackson,  1  Y.  Jt  GdL  Cas.  Ch.  585^ 
Vice-Ghancellor  Knight  Brace  decided  that  the  grant  of  letters  of 
administration  is  not  oonclusire  evidence  as  to  who  ia  next  of  kin. 
That  decision  was  reversed  by  Lord  Cottenham,  C. ;  Banra  v.  Jacksoo, 
1  Phillips's  Bep.  582 :  but  the  principle  then  affirmed  was  that,  where 
the  precise  question  in  the  Ecclesiastical  Court  had  been  who  was  next 
of  kin,  the  grant  of  letters  of  administration  by  that  Court  was  eoa* 
elusive  between  the  same  parties :  and  this  stops  m«ch  short  of  the 
principle  for  which  the  respondents'must  contend.     In  Begina  v.  Sow, 

*7911  ^  ^'  ^*  ^^  ^^'  ^*  ^'  ^  ^^*  ^^'  ^^^  ^^^  refnaed  ^to  reeeire 
^  the  examinations  in  evidence  for  the  purpose  of  showing  on  wktt 

ground  the  order  of  removal  had  been  made :  and  there  Coleridge,  J^ 

said :  «<  The  order  is  conclusive  as  to  what  is  necessarily  involved  in  it; 

but  the  question  is  whether  you  can  prove  in  this  way  that  a  partienltf 

fact  was  so,  the  fact  not  appearing  on  the  face  of  the  order.'*    [Cou- 

RUDGR,  J. — But  here  the  fact  is  found.]    The  finding  must  have  been 

founded  on  extrinsic  evidence :  the  question,  therefore,  is  still  the  uae. 

The  language  of  the  Court  in  Begina  v.  Wye,  7  A.  &  E.  761  (B.  C.  L 

B.  vol.  34),  is  quite  consistent  with  the  rule  cited  from  Starkie.  An 
estoppel,  being  a  presumption  against  the  truth,  will  not  be  favoired; 
and  here  it  is  expressly  found  that  the  truth  is  the  other  way.  [Eklb, 
J. — Suppose  an  action  of  trespass  brought  by  an  heir  at  law  against  in 
alleged  devisee,  who  pleads  Not  possessed ;  that  the  jury  find  for  the 
heir  at  law :  and  that  afterwards  the  same  issue  is  raised  between  them 
as  to  other  land :  cannot  the  heir  at  law  show  that  the  will  under  whid 
such  other  land  is  claimed  was  the  will  which  was  in  question  in  the 
former  trial,  and  make  use  of  the  verdict  ?]  Not,  strictly,  as  estoppel: 
it  may  be  evidence  for  some  purposes :  in  Begina  v.  Bow,  4  Q.  B.  93  (& 

C.  L.  B.  vol.  45),  it  was  sought  to  use  the  examinations  as  admissions ; 
and,  so  far,  they  were  held  to  be  receivable.  Omr.  adv.  wtt. 

CoLBRiDOB,  J.,  now  delivered  the  judgment  of  the  Court. 

The  facts  of  this  case  may  be  shortly  stated. 
*7921      ^^  October,  1849,  two  justices  removed  two  children  *of  teadir 
^  age,  John  and  William  Qould,  from  the  now  respondent  town- 
ship of  Levenshttlme  to  the  now  appellant  township  of  Hartington 
Middle  Quarter.    In  the  order  they  were  described  as  the  lawful  duMrM 

(a)  6««  Mto  to  8.  €.  la  9  tailh'i  Lml  0«k  43S. 
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0f  William  and  Esther  Qoold.  They  were  at  the  tine  a&emaiicipated, 
ftod  were  adjudged  to  be  settled  in  the  appellant  township  in  right  of 
their  father's  settlement  therein.  They  were  reeeived ;  and  the  order 
was  never  appealed  against,  although  William  GK>uld|  the  father,  was  not 
ia  fact  settled  as  supposed,  and  the  officers  of  the  appellant  township 
were  aware  of  it,  and  they  made  a  communication  to  the  respondent?, 
in  which  tbey  attributed  the  order  to  a  mistdce  made  by  them  between 
Hartingten  Middle  Quarter  and  Harti&gtoa  Town  Quarter,  in  which 
last  the  father,  William,  was  in  truth  aettled. 

On  the  2d  March,  1854,  the  order  now  in  question  was  made  in 
respect  of  Esther  GfHild,  the  wife  of  William,  and  the  mother  of  the 
two  children,  a  lunatic.  Her  settlement  was  thereby  adjudged  to  be 
with  the  ^>pellants.  They  appealed ;  and  the  order  was  confirmed^ 
nbject  to  the  single  question,  whether  the  appellants  are  or  are  not 
oaacliided  by  the  order  of  October,  1849,  unappealed  against :  and  this 
is  the  point  we  have  now  to  decide. 

The  order  of  1849  was  a  judgment  in  rem,  conclusive  i^inst  all  the 
world,  as  to  the  then  settlement  of  the  two  children  eipressly  remoted 
bj  it.  This  will  not  be  disputed ;  and  it  is  unnecessary  to  cite  any 
anthority  for  what  stands  on  a  principle  so  sound  and  so  often  recog- 
nised.  And  tlie  same  rule  will  hold  in  respect  of  the  settlement  of  any 
one  derimg  from  either  of  them,  so  long  as  that  one  of  them  retains 
the  adjudged  ^ttlement.  If  John  or  William  should  marry,  r«i^Qn 
aad  have  issue,  and  die  without  having  acquired  a  settlement  '- 
elsewhere,  it  could  not  be  disputed,  immediately  after  the  death,  that 
the  settlement  of  his  widow  and  unemancipated  children,  after  proof 
of  her  marriage  and  their  legitimacy,  was  in  the  appellant  township ; 
for  that  on  which  their  settlement  would,  under  these  ciroumstanees, 
depend,  was  the  very  point  decided  by  the  competent  tribunal  in  1849. 
ladeed,  under  the  circumstaacee,  the  demsion  on  their  settlement  was 
legally  involved  in  the  judgment  of  1849 :  it  is  therefore  res  judicata ; 
a&d  reason  aad  policy  alike  forbid  its  being  again  drawn  into  contro* 
Teray.  The  mistake  of  fact  which  occasioned  a  wrong  judgment  makes 
no  difference :  if  the  matter  cannot  be  brought  into  controversy,  of 
coarse  the  mistake  cannot  be  got  at ;  and,  though  this  may  seem  to 
produce  injustice  in  the  particular  instance,  as  all  estoppels  are  liable  to 
do,  yet  in  the  long  rnn  the  ends  of  equity  and  strict  justice  both  are 
hest  served  by  holding  strictly  to  the  rule. 

The  present  case,  however,  is  not  precisely  in  its  facts  the  one  just 
supposed.  The  order  now  under  consideration  a^udicates  on  a  settle- 
ment not  derived  from  that  of  William  or  his  brother  John,  but  depend* 
ant  on  the  same  two  facts  on  which  theirs  depended,  and  which  must 
ha?e  been  decided  by  the  Court  when  it  adjudicated  on  theirs,  namely^ 
the  settlement  of  William  the  elder,  and  his  marriage  with  Esther  the 
preseat  pauper.    They  must  be  taken  to  be  settled  with  the  appellsnti 
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on  a  judicial  finding  that  the  father  was  settled  there,  and  was  married 
to  Esther  before  their  birth :  and  she  will  be  settled  there  also,  on  a 
finding  of  the  same  two  facts,  there  being  no  evidence  of  any  sabse- 
qaently  acquired  settlement. 

♦7QJ.1  *^^^  question  then  is,  whether  the  judgment  ooncludes,  not 
^  merely  as  to  the  point  actually  decided,  but  as  to  a  matter  whidi 
it  was  necessary  to  decide,  and  which  was  actually  decided,  as  tht 
groundwork  of  the  decision  itself,  though  not  then  directly  the  point 
at  issue.    And  we  think  it  does  conclude  to  that  extent. 

It  is  unnecessary  now  to  rely  on  the  judgment  having  been  in  rem; 
for  it  was  a  judgment  between  the  same  parties :  the  matters  which  are 
cardinal  in  the  present  litigation  cannot  now  be  disputed,  without  assert- 
ing that  the  decision  upon  them  in  the  former  case  was  erroneous.  But 
this  they  cannot  do  directly ;  they  have  passed  their  time,  and  neglected 
the  lawful  mode ;  they  cannot  now  show  by  adducing  new  evidence  that 
the  Court  was  misled  as  to  the  facts,  nor  by  new  argument  or  autboritj 
that  it  drew  a  wrong  conclusion  in  law.  In  the  case  of  Regina  v.  Wje, 
7  A.  &  E.  761  (E.  G.  L.  R.  vol.  84),  a  case  sometimes  misunderstood, 
this  principle  was  very  clearly  affirmed,  in  accordance  with  prior  deci- 
sions. If,  then,  the  former  decision  cannot  be  impeached,  and  these 
facts  are  so  cardinal  to  it  that  without  them  it  cannot  stand,  on  prin- 
ciple, when  these  facts  are  again  in  question  between  the  same  parties, 
they  must  be  considered  as  having  been  conclusively  determined. 

Now,  it  cannot  be  said  that  the  facts  we  are  considering  were  merely 
collateral  to  the  decision  in  the  former  case.  The  question  then  was, 
where  two  unemancipated  children  were  settled :  and  it  was  answered 
by  showing  that  they  were  the  legitimate  issue  of  William  and  Esther, 
that  is,  that  these  two  were  lawfully  married,  and  the  children  bom 
after,  and  that  William  was  settled  with  the  now  appellants.  Strike 
*7Q^1  ®^^^®^  ^^  these  facts  out,  and  *there  is  no  ground  for  the  deci- 
^  sion :  these  facts  therefore  were  necessarily  and  directly  matter 
of  inquiry.  The  question  now  is,  where  is  Esther  settled :  and  this  is 
answered  by  showing  the  same  two  facts,  the  marriage  of  Esther  and 
William,  and  the  settlement  of  William,  the  two  facts  already  decided. 

The  judgments  in  the  two  cases  therefore  rest  on  the  same  founda- 
tion ;  which,  having  been  settled  in  the  first,  cannot  be,  as  between  the 
same  parties,  unsettled  in  the  latter. 

Two  cases  were  mainly  relied  on  in  the  argument  for  the  appellants; 
Rex  V.  Knaptoft,  2  B.  &  G.  888  (E.  G.  L.  R.  vol.  9),  and  Regina  r. 
Sow,  4  Q.  B.  93  (E.  G.  L.  R.  vol.  45).  In  the  latter,  indeed,  the  poiot 
now  under  discussion  was  never  arrived  at ;  the  Gourt  deciding  that  an 
examination  could  not  be  received  in  evidence  to  show  the  groand  on 
which  the  order  was  made,  and  the  order  by  itself  showing  nothing  ss 
to  that.  The  former  was  the  case  of  an  order  quashed ;  it  bad  been 
made  for  the  remoral  of  the  pauper's  brother  to  the  appellant  parish; 
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the  case  did  not  state  on  what  ground  it  was  quashed :  and,  as  there  is 
no  necessary  connexion  between  the  settlement  of  two  brothers  at  any 
given  time,  the  adjadication  that  one  was  not  settled  with  the  appellants 
St  some  prior  date  could  per  se  prove  nothing  as  to  the  settlement  of 
the  other  at  the  same  date.  Many  supposable  grounds  might  exist  for 
the  decision  as  to  the  one,  which  might  not  be  applicable  as  to  the 
other.  So  far,  therefore,  as  the  mere  decision  goes,  there  is  no  ques- 
tion but  that  it  was  correct ;  and  it  raises  no  diflSculty  in  our  way  now. 
The  judgment  itself,  however,  certainly  proceeds  on  the  assumption 
^that  « the  point  then  tried,  and  upon  which  the  Sessions  actu-  r^d^q/* 
aUj  adjudicated,  was,  that  the  pauper  had  not  at  that  time  any  ■- 
derivative  settlement  in  Knaptoft,  because  his  father  was  not  then  set- 
tled there ;  that  in  fact  the  point  tried  was,  whether  the  father's  settle- 
ment was  then  in  Knaptoft."  The  rule  laid  down  in  The  Duchess  of 
Kingston's  Case,  20  How.  St.  Tr.  588  (note),  with  its  qualifications,  is 
then  cited ;  and  the  Court  determines  that  the  question  on  the  father's 
settlement  arose  only  collaterally,  and  therefore  that  the  judgment  was 
no  evidence  as  to  that  fact  in  another  case  between  the  same  parties. 
It  is  not  quite  clear,  whether  the  Court  relied  on  the  distinction  which 
it  notices  between  the  negative  nature  of  a  judgment  quashing  an 
order  and  the  aflSrmative  nature  of  one  confirming  it,  nor  whether  the 
same  concluBion  would  have  been  come  to  if  the  order  had  been  aflSrmed 
on  the  ground  of  the  father  having  been  settled  in  Knaptoft.  The 
language  of  the  judgment  is  somewhat  indistinct  upon  this  point.  But, 
if  it  was  intended  to  decide,  as  a  general  proposition,  that  the  fact  on 
which  a  judgment  is  based  is  only  collaterally  under  consideration  by 
the  Court  which  pronounces  the  judgment,  in  such  sense  that  the  judg- 
ment can  be  evidence  only  of  the  very  fact  decided,  we  feel  no  difficulty 
in  saying  that,  at  least  in  respect  of  orders  of  sessions,  this  is  a  con- 
struction of  the  language  of  the  celebrated  judgment  in  The  Duchess 
of  Kingston's  Case,  which  will  not  square  with  several  decisions,  and 
certainly  is  of  such  paramount  and  peculiar  importance  in  this  branch 
of  the  law  that  we  should  not  be  justified  in  throwing  any  doubt  upon 
the  cases  to  which  we  refer.  Nympsfield  v.  Woodchester,  2  Str.  1172, 
Rex  V.  *St.  Mary  Lambeth,  6  T.  R.  615,  Rex  v.  Rudgely,  8  T.  p^.g. 
R.  620,  and  Rex  v.  Catterall,  6  M.  &  S.  83,  have  long  been  con-  ^ 
sidered  authorities  showing  that  orders  of  removal,  unappealed  against 
or  confirmed  on  appeal,  are  conclusive  evidence,  not  merely  of  the  fact 
directly  decided,  but  of  those  facts  also  which  are  mentioned  in  them, 
and  necessary  steps  to  the  decision.  Unless  they  are  necessary  steps, 
the  rule  fails,  and  they  are  collateral  facts  only.  In  this  case,  the 
marriage  of  Esther  with  William,  and  his  settlement,  were  necessary 
steps  to  the  decision  in  1849 :  and  therefore  we  think  the  appellants 
concluded  by  it  now,  when  the  same  facts  eon\e  again  in  question  as 
the  basis  of  the  present  decision.  Order  of  Sessions  confirmed. 
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MEMORANDUM. 

In  this  tacation  Hamphrj  William  Woolrych,  Bsq.,  of  tbe  haat 
Tdmple,  barrister  at  law,  was  called  to  tbe  degree  of  the  coi^  and  gsfs 
rings  witb  tbe  motto,  Legei^  juraque. 
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The  Jqc^m  ir]io  usnall J  sat  in  bane  in  this  Tenn  were : 
Iio?d  Gampbjbli*,  0.  J.  Ebu,  J. 

WlOHTMANy  J.  CbOMFTOK,  J. 


FANNY  BOSTOCK  v.  The  NORTH  STAFFORDSHIRE  Railway 

Company. 

A  Coapwy  wit  InoQcpomted  bj  ttotnto  for  the  parpoie  of  making  an  inland  navigatioa. 
Poweif  were  ^Ten  to  aoqoiro  lands  oompnlforily,  whloh  by  the  Aot  were  to  reet  in  the  Com- 
ftiiy  li  foe  dnple  ''to  and  for  the  nae  of  the  said  naTigation,  hot  to  or  for  no  other  vse  or 
porpese  whataoeTev."  Bj  a  snbseqaent  Aot  the  Company  were  authorised  to  aoqnire  lands 
Mfclset  to  the  same  lestriotions,  for  the  purpose  of  oonstnicting  an  extension  of  the  naTig»- 
tioa  and  a  ivaenroir.  The  Acts  resenred  to  the  proprietors  of  the  purchased  lands  the 
niaerals,  and  the  right  of  fishing  in  the  waters  oTer  their  respeotlTe  lands,  and  a  right  to  nse 
plssnire  boats  over  the  whole  canal  and  resenroir.  The  Acte  forbade  the  NaTigation  Company 
eiscli^  baildlogs  on  the  lands,  and  exercising  some  other  specified  aoto  of  ownership,  bat 
oontatned  no  express  provision  against  the  Company  using  pleasure  boats. 

IMmt  thsM  Aeto  a  lake  was  formed,  as  a  reservoir,  on  land  conveyed  to  the  Navigation  Company 
in  Iw  tktflU*  By  sabseqment  Aeto,  their  property  and  righto  were  vested  in  the  defendanto,  a 
lUilw^  Company.  A  ease  was  sent  from  Chancery  to  this  Court,  in  which  the  questions  were, 
Whether  defendanto  eonld  lawfully  let  out  boate  for  hire  on  the  lake  or  reservoir  f  And, 
Whether  they  oonld  lawfully  use  the  lake  or  reservoir  for  any  other  purpose  than  supplying 
the  aavigatton  with  water  ?    The  Court  differed  in  opinion. 

Irisk  J.,  aacweted  both  questiona  in  the  affirmative,  holding  thai  the  creation  of  a  corporation 
1^  a  speeifie.  pmrpose  gave  lA  all  the  righto  incident  to  a  corporation,  with  a  superadded  duty 
to  foUU  that  specific  purpose,  but  without  restrictions,  other  than  those  expressly  or  by  neceesary 
implisatton  imposed  by  the  Legislature ;  and  that,  Uiere  being  nothing  in  the  use  of  pleasure 
hosts  iieonslstent  with  the  duty  of  keeping  up  the  navigation,  there  was  nothing  to  toke 
aii^  from  the  defendanto  the  right  to  use  them,  that  being  a  right  incident  at  common  law  to 
their  taaaney  in  foe  simple  of  the  land  covered  with  water. 

Coleridge,  J.,  and  Wightman,  J.,  answered  both  questions  in  the  negative,  on  the  ground  that' 
the  Qempanty  waa  ursatsd  foe  a  speeiflo  purpose  and  was  anthoriaed  to  take  and  use  lands  for 
thslpwposeonXy. 

I«d  CMVpheU,  C.  ^  witlboul  deoidiag  what  might  be  the  general  righto  of  a  company  inoofw 
9oi»le4  for  spaeifle  ynrposes^  held  that,  under  these  Aeto,  this  Company  had  no  right,  as 
■frinsi  the  vnpae^entatives  of  those  from  whom  the  lands  were  originally  purchased,  to  use 
tha  bMid*  la  aif  way  other  thaik  for  the  panoses  of  the  navigation,  if  such  nse  was  pr^udieial 
tQ^bw^imMb    All4^«Wfi«Mlh0qitoBtiom^witKtUsq««UflQatfpi^iathAnegaftiTe. 
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This  was  a  case  sent  by  Parker,  Y.  C,  for  the  opinion  of  this  Court 
*7QQ1  *^^^  ^^^  mentioned  the  various  Acts  relating  to  the  Trent 
^  and  Mersey  Navigation,  and  the  Acts  for  the  purchase  of  that 
Navigation  by  The  North  Staffordshire  Railway  Company ;  which  seve- 
ral Acts  it  was  agreed  should  be  taken  and  read  as  part  of  the  ca8e.(a) 
It  then  proceeded : 

(a)  Theae  Aets  are  nameitraf.  The  following  portions  of  them  are  all  thai  are  BBaterial  to  tht 
explanation  of  the  argnmentf  and  Judgments. 

Stat  6  G.  3y  e.  96.  "  For  making  a  naTigable  ent  or  eanal  firom  the  river  Trent,  at  or  Dnr 
Wilden  Ferry,  in  the  oonntj  of  Derbj,  to  the  river  Mereoy,  at  or  near  Rnneom  Oap." 

Sect.  I  incorporates  a  oompany  by  the  name  of  The  Company  of  Proprietors  of  the  Karigatioii 
from  the  Trent  to  the  Mersey,  **  for  the  better  carrying  on,  making,  completing,  and  maintaioieg 
the  said  navigable  eat  or  oanal  passable  for  boats,  barges^  aiyl  other  vessels,"  with  powers  to 
purchase  lands  "for  the  ase  of  the  said  navigation." 

Sect  4  authorises  all  owners  of  lands  on  the  proposed  line  to  sell  and  eonvey  them  to  tkt 
Company,  or  sach  person  as  they  should  nominate  and  appoint,  *'for  the  use  of  the  smd  navipi. 
Uon." 

Sect  6  appoints  eommissloners  to  determine  in  ease  of  dispute,  either  by  their  award  or  Iry 
the  verdict  of  a  Jury,  what  price  should  be  paid  "for  the  absolute  purehaee  of  the  Isnds  or 
grounds  which  shall  be  set  out  and  ascertained  as  aforesaid  for  making  the  said  eat  or  eusL* 

Sect  12  enaots  that,  on  payment  of  the  priee  agreed  upon  or  awarded,  soeh  lands,  "and  tbs 
fee  simple  and  inheritanoe  thereof,  shall  tnm  thenceforth  be  vested  in  and  beeooM  for  ever  th« 
sole  property  of  the  said  Company  of  Proprietors,  their  suooessors  and  assigns,  to  and  for  Um 
use  of  the  said  navigation,  but  to  or  for  no  other  use  or  purpose  whatsoever  ;  and  it  shsU  iid 
may  be  lawful  to  and  for  the  said  Company  of  Proprietors,  their  sueeessors  and  assigns,  tboir 
agents,  workmen,  and  servants,  immediately  to  enter  upon  the  same,  and  to  dig,  cut,"  ^  *'or 
do  any  works,  matters,  or  things,  for  the  effecting  and  carrying  on  the  said  navigatioa,  aad  for 
the  supporting  and  maintaining  the  same,  as  the  said  Company  of  Proprietors,  their  sueeefloon 
or  assigns,  shall  think  requisite,  and  to  have,  use,  and  ei^oy  the  same  to  and  for  their  own  bm 
and  benefit,  for  the  purposes  of  the  said  navigation." 

Sect  13 :  That,  on  the  enrolment  of  the  awards  of  the  commissioners  or  the  verdidt,  ssd 
such  payment  as  aforesaid,  the  lands  "  shall  vest  in  the  said  Company  of  Proprietors,  their  me* 
cessors  and  assigns,  and  they  shall  respectively  be  deemed  in  law  to  be  in  the  aetoal  seiiia  or 
possession  thereof,  to  all  intents  and  purposes  whatsoever,  as  fully  and  effeetnany  as  if  ofery 
person  having  any  estate  in  the  premises  had  actually  conveyed  the  same  to  them  by  lease  ssd 
release,  bargain  and  sale  enrolled,  feoffment  with  livery  of  seisin,  fine  and  recovery,  or  ssj 
other  legal  conveyance  whatsoever." 

Sect  19  reserved  to  the  proprietors  of  lands  taken  for  the  canal  all  minerals  therein. 

Sect  53  prohibited  the  erection,  by  the  Company,  of  mills  on  the  lands  so  parchased,  aad  tbt 
use  of  the  water  of  the  canal  for  any  mills  thereafter  to  be  erected  near  the  eanaL 

Sect  01  prohibited  the  Company  from  sinking  for,  raising,  or  getting  brine  in  or  oat  <tf  the 
lands,  and  the  erection  by  them  of  saltworks  thereon ;  and,  in  case  this  should  be  done,  authoriiod 
the  former  owners  to  obstruct,  Ac,  the  same,  and  remove  materials  used  for  sueh  puipeses. 

Sect  84  gave  to  the  Duke  of  Bridgewater  similar  powers  for  the  purpose  of  making  a  janetios 
between  his  eanal  and  that  of  the  Company. 

Section  85 :  That  nothing  in  this  Act  shall  be  construed  **  to  extend  to  anthorise  or  empevir 
the  said  Francis  Duke  of  Bridgewater,  his  heirs  or  assigns,  to  make  use  of,  eonvert,  or  employ 
any  of  the  lands  or  grounds  which  shall  be  set  out  or  ascertained  for  the  making  of  so  mach  of 
the  said  cut  or  canal  hereby  authorised  to  be  made  as  is  herein  directed  and  anthorised  to  bo 
made  by  the  said  Francis  Duke  of  Bridgewater,  his  heirs  and  assigns,  or  for  the  lowing  pstfai, 
wharfs,  quoys,  trenches,  sluices,  passages,  or  other  works  or  conveniences  hereby  aathorisod  to 
bo  made  by  the  said  Francis  Duke  of  Bridgewater,  his  heirs  or  assigns,  to  or  for  any  other  nao 
or  purpose  whatsoever,  save  only  to  or  for  the  uses  and  purposes  of  the  said  navigi^oa ;  SBy« 
thing  herein  contained  to  the  contrary  notwithstanding." 

Sect  92 :  "  That  nothing  in  this  Act  contained  shall  extend  or  be  oonstraed  to  extend  to  en- 
power  the  said  Company  of  Proprietors,  their  successors  or  assigns,  or  the  said  Francis  Dnks  of 
Bridgewater,  bis  heirs  or  assigns,  to  erect  any  houses  or  other  buildings,  except  sueh  wsr^ 
houses,  watchhouses,  or  other  works  as  shall  be  necessary  for  making,  osing^  preservings  ssd 
maintaining  the  said  navigation,  upon  any  of  the  lands  or  grounds  which  shall  be  set  oat  ssd 
ascertained  for  the  said  canal,  or  the  towing  paths,  wharfs,  quays,  or  other  eonvaaianees^  far  the 
«S6  of  the  said  navigation,  or  to  plant  any  trees  on  raeh  laada  or  grvoad^  milttt  th^  shall  M 
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*At  and  prior  to  the  passing  of  stat.  87  6.  8,  c.  86,  Sarah  [*800 
Haworth,  the  widow  of  Abel  Haworth,  deceased,  *wa8  seised  r^Qr^-i 
or  entitled  in  fee  simple  of  or  to  divers  freehold  lands  and  here-  ^ 
ditamentSy  situate  in  and  near  Radyerd  Vale,  *in  the  county  of  r^cono 
Stafford.    In  pursuance  of  the  powers  and  provisions  of  stat.  87  ^ 

tbuln  the  oonaeni  of  the  penon  or  ponons  who  waa  or  wore  owner  or  owners  of  each  lande  or 
groBDdi  at  the  time  of  the  aettiog  oat  the  samei  hia,  her,  or  their  heirs  or  asBigns,  under  hia,  her,  or 
their  hand  and  seal  or  handa  and  aeala  respeotirely ;  and  that  in  case  anj  house  or  other  huild- 
iog,  except  as  aforesaid,  shall  he  ereeted,  or  anj  tree  shall  he  planted,  upon  anj  such  Unds  or 
gruonds,  without  aneh  eonsent  aa  aforesaid,  it  shall  and  may  be  lawful  to  and  for  the  person  or 
p«noBs  who  was  or  were  owner  or  owners  of  suoh  land  or  grounds  at  the  time  of  the  setting  out 
tbe  sane  as  aforeaaid,  his,  her,  or  their  heirs  or  assigns,  to  take  or  pull  down  and  remove  suoh 
boiues  and  other  buildings,  and  to  out  down  and  oarrj  awaj  such  trees,  without  being  guilty  of 
saj  trespass,  or  liable  to  any  aetion  or  prosecution  for  so  doing." 

S«et  03 :  **  That  it  shaU  and  may  be  Uwful  to  and  for  the  owners  and  occupiers  of  any  lands 
sdjoining  to  the  said  eanal»  to  use  any  pleasure  boat  and  boats  upon  the  said  canal,  not  passing 
tbroagh  any  look  without  the  eonsent  of  the  said  Company  of  Proprietors,  their  sneeessors  or  assigns, 
snd  without  paying  any  rate  or  duty  for  the  same,  so  as  the  same  be  not  made  use  of  for  carrying 
toy  goods,  wares,  or  merchandise,  and  ao  as  the  same  shall  and  do  not  obstruct  or  prejudice  the 
DSTigation  of  the  said  intended  out  or  eanal,  or  the  towing  paths  on  the  sides  thereof." 

StaL  37  G.  3,  e.  36.  "  To  enable  The  Company  of  Proprietors  of  the  Navigation  from  the 
Treat  to  the  Mersey,  to  make  a  naTigable  eanal  from  and  out  of  a  eertain  branch  of  their  said 
urigation,  called  the  Caldon  Canal,  at  or  near  Endon,  to  or  near  the  town  of  Leek,  in  the 
coanty  of  Stafford ;  and  also  a  reservoir  for  supplying  the  several  canals  of  the  said  Company 
vUh  water." 

Thif  Act  recites  various  Trent  and  Mersey  Canal  Acts,  including  stat  A  G.  3,  o.  06,  and 
sathorises  the  taking  of  certain  lands  for  the  formaUon  of  an  additional  canal,  and  a  reservoir 
in  Rodyerd  Vale,  near  Leek. 

Sect  11.  "And  whereas  the  lord  of  the  manor  of  Leek  aforesaid,  and  his  predecessors,  have» 
at  a  considerable  expense,  erected  works  for  supplying  the  town  of  Leek  and  places  a<tjaeent 
with  water ;  be  it  therefore  farther  enacted,  that  Uie  said  Company,  and  their  successors,  shall 
not  make,  or  permit  or  suffer  to  be  made,  any  cut  or  cuts,  or  to  be  laid  any  pipe  or  pipes,  from 
the  laid  intended  reservoir,  or  other  works  hereby  authorised  to  be  made,  in  order  to  supply  the 
mid  town  of  Leek,  or  the  places  aiyaoent,  with  water,  without  the  eonsent  in  writing,  under  the 
hand  of  the  lord  of  the  manor  for  the  time  being,  first  had  and  obtained." 

SecL  13:  "  That  for  the  more  easy  and  effectual  making,  completing,  repairing,  maintaining, 
and  asing^  of  the  said  proposed  out  or  canal,  and  other  works,  the  said  Company,  their  agents, 
lerraota,  workmen,  and  labourers,  and  all  and  every  other  person  or  persons,  commissioner  and 
commissioners,  bodies  politic,  corporate,  or  collegiate  whatsoever,  shall  have  and  be  seised  and 
posieaied  of,  and  is  and  are  hereby  invested  with  snch  and  the  like  estates,  authorities,  powers, 
abilttien,  interests,  privileges,  and  advantages,  and  shall  be,  and  is  and  are  hereby  made  subject 
aod  liable  to  anch  and  the  like  rules,  conditions,  directions,  regulations,  limitations,  restrictions, 
controlf,  payments,  penalties,  forfeitures,  punishments,  and  benefit  of  appeal,  as  are  mentioned, 
directed,  given,  granted,  prescribed,  established,  and  inflicted,  in  and  by  the  said  Acts  made  in 
the  6th,  10th,  15th,  16th,  and  23d  years  of  the  reign  of  Ilis  present  Majesty,  to  every  intent  and 
parpoie  whatsoever ;  and  that  the  said  Acts,  and  all  the  clauses,  provisoes,  powers,  authorities^ 
orden,  rules,  reguliUions,  limitations,  restrictions,  prohibitions,  directions,  exemptions,  indem- 
Bities,  penalties,  forfeitures,  punishments,  matters,  and  things,  therein  respectively  contained 
(except  such  parte  of  the  said  Acts  as  relate  to  exemptions  from  stamp  duties,  and  also  except 
foeh  parts  of  the  said  Acts  as  are  by  any  other  of  the  said  Acts,  or  by  this  Act,  repealed,  altered, 
or  varied),  shall  extend,  and  are  hereby  extended  to,  and  shall  take  effect,  operate,  and  be  put  in 
execution,  in,  for,  and  in  respect  of  the  making,  completing,  repairing,  maintaining,  and  using 
of  the  said  proposed  cut  or  canal,  and  the  several  works,  matters,  and  things,  by  this  Act 
sathorised  to  be  made,  done,  and  performed,  and  for  the  punishment  of  offences  in  relation 
thereto,  and  for  the  selling  and  conveying  of  lands,  tenements,  and  hereditaments,  and  ascertain- 
ing the  value  thereof,  and  for  determining  and  assessing  of  damages,  and  all  other  matters  and 
tbiogi  which  shaU  relate  to,  or  happen  to  arise  by  or  in  eonsequenee  of  the  ezeeation  of  all  or 
•ay  of  the  powers  of  this  Act,  in  such  and  the  same  manner,  and  as  fully  and  effectually,  to  all 
intents  and  purposes  whatsoever,  as  the  same  can  or  may  operate  and  be  ezeeutod  to,  upon,  for, 
or  in  respect  of  the  euts  or  canals,  and  the  several  worlu,  matters,  and  things,  in  the  said  former 
Acts  rsspeelively  mentioned  or  aathorisod  to  be  mM&it,  doot.  and  ptttoumtd,  and  as  if  all  tha 
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*ftn^i  O.  8,  0.  86^  the  ^est  and  ^Mersey  Oamil  NavigatioB  Companj 
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purchased  and  took,  from  the  proprietors  of  land  sitnate  in  Rud- 


*S041  y^'^  ^^^  ^aforesaid,  ISO  acres  of  tand,  or  thereabouts,  for  the 
^  purpose  of  making  the  reservoir  authorised  to  be  made  by  the 
said  last-mentioned  Act  of  Parliament,  of  which  180  acres,  64  acres, 
or  thereabouts,  formed  a  small  part  of  the  Unda  and  hereditaments  w 
belonging  to  the  said  Sarah  Haworth  aforesaid.    Bjr  indeatiires  of  lesse 

•aid  olftOMfl^  proTiiioBSy  pow«n,  ftutlMritiM,  orders  rIm,  Teg«la|{oii%  Umitadsiis,  mtrietku^ 
pvohibitioofy  diieotions,  az6mptioD%  tndemnttiMy  penaltiety  ibrfeilnrM,  poBisbaeBts,  matter*^ 
Md  tbingly  wore  herein  repeated,  re-eaaoted,  and  applied  to  the  said  eat  or  eaaal,  and  Ibe  lerenl 
other  matters  and  things  bj  this  Ael  aathoriied  to  be  made,  done,  and  performed,  or  as  the  nais 
wonld  hare  been  done  if  the  said  eni  or  eanal,  woriu,  maltefe,  and  things,  hereby  anthorised  to  bt 
made  and  done,  had  been  anthorised  to  be  nlade^  doae^  and  perfbnaed,  by  the  said  former  Acti^ 
or  anj  of  them.** 

Stat  1  W.  i,  0.  1t.»  loeal  and  persoul,  pnbHo:  "To  oensDlidato  and  extend  the  powennd 
provisions  of  the  soTeral  Aeta  rekfting  to  the  NaTigatioa  fkom  the  Trent  to  the  Mersey.* 

Soot  1  recites  tweWe  prerions  Aeta,  Inoloding  staL  S  O.  3,  e.  96,  and  ataL  87  G.  3,  e.  S<,  sad 
repeals  so  much  of  stat  6  0.  3,  e.  96,  as  relates  to  the  part  of  the  eanal  aothoraed  to  be  mods 
by  the  Company  of  Proprietors  thereby  inoorporated,  and  repeals  also  the  other  Aets  redted. 

Soot  3  reineorporates  The  Company  of  Proprietors  of  the  Navigation  from  the  Trent  to  th« 
Mersey,  by  the  same  title,  aa  ^a  eompany  for  maintoining  and  sopporting  all  and  evciytlw 
eanals,"  Aa,  made  by  virtae  of  the  repealed  Aets. 

Sect  8  enaeto  thai  att  the  oaaals,  reeervolrs,  works,  Ac,  made  under  theoe  repealed  Acts,  "tad 
all  and  every  other  the  lands  and  hereditaments,  easements,  rights,  and  privileges^  which  iw- 
mediately  previons  to  the  passing  of  tiiis  Act  were  vested  in  the  said  Company  ineorponted  by 
the  first  hereinbefore  reoited  Aet"  (6  G.  3,  o.  96),  ''or  in  any  person  or  persona  in  trast  for  tkeo, 
for  the  purposes  of  the  said  recited  Acts  so  repealed  aa  aforesaid,  or  any  of  theflSy  diaH  be  sad 
eontinne  abeolntely  vested  in  the  said  Company  hereby  established,  their  anoeeaaon  and  sssgoi* 
in  such  and  the  like  manner  aa  if  the  said  recited  Acts,  or  any  of  them,  had  not  been  repealed." 

Soot  73  re-enaeted  atat  37  G.  3,  o.  37,  a.  11,  applying  the  provioiona  to  worka  to  be  nads  bj 
•By  of  the  repealed  Aeto  or  the  present  Act 

Sect  145  authorised  the  Company  to  aell  any  surplus  lands  of  which  they  might  be  posiewi 

Sect  146  gave  the  owners  of  the  adjoining  lands  a  right  of  pre-emption. 

Sect  181  prohibited  the  erection  of  miUa  by  the  Company. 

Sect  183:  That  "the  owner  or  owners  of  all*  *< grounds  in  or  through  which*  uaj  of  tki 
Company's  canals  or  reseiroirs  have  been  made  shall  have  the  sole  right  of  fishing  "in  so  srack 
of  such  canals  or  reservoirs  aa  are  made  in,  over,  or  through  any  of  hia,  htr,  or  Aoir  landi  or 
grounds  respectively." 

Sect  184  prohibited  the  erootion  of  buildings  not  required  for  the  works. 

Soot  203  gave  power  to  reduce  and  again  raise  the  tolls. 

Boot  207  gave  the  owners  of  lands  adjoining  to  the  eaaals  or  reservoirs  a  right  to  use  pleainn 
hoate  thereon  free  from  toll ;  so  as  they  did  not  carry  goods  or  persons  therein  for  hire. 

Soot  232  gave  power  to  accumulate  a  reserve  fand  not  to  exceed  10e,000iL 

Sect  234  authorised  the  granting  of  pensions  of  a  limited  amount  to  the  aarvaatt  of  tkt 
Company. 

Stat  9  A  10  Vict  c  Izxzv.,  local  and  peraonal^  public:  "For  making  a  raflwaj  tnm  lbs 
Manchester  and  Birmingham  Bailway  at  Maodesfleld  to  The  Trent  Valley  Bailwaj  at  Coliiirid^ 
with  branches." 

Sect  53  vested,  from  the  15th  January,  1847,  all  the  Trent  and  Mersey  Navigatioa,  aad  aU  tkt 
property  and  rights  of  The  Compauy  of  Proprietors  of  the  Navigation  from  the  Treat  to  tba 
Mersey  in  The  North  Staffordshire  Bailway  Company,  to  be  "  held,  used,  ezereised,  and  oojoyed* 
"  in  the  same  manner  and  to  the  same  extent  aa  the  said  Company  of  Ftopriatort  of  the  Karigip 
tion  from  the  Tceiit  to  the  Mersey  oould  have  held*  uaedi  exercised,  and  ei^oyad  the  sam^'  bit 
for  that  Act 


Stot  10  M  n  Vtei  e.  evUl,  loeal  and  personal,  publie,  "To  eonaolidato  aad  amend  foe  Aett 
■elating  to  The  Nnrth  Staffordahire  Bailway  Company,  and  to  anthoriie  certain  aleeratiomef 
and  the  fonnatlon  of  certain  branches  and  additional  woriu  in  connexion  with  their  undertakiafr' 
vaa  alao  meationed»  but  oontaina  no  proviaiona  matsriaUy  varying  the  alfoet  ef  thoia  beieit 
^•tttlaiiad    8a»pai4kPk88S. 
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ind  release,  bearing  date  respectively  the  19th  and  20th  days  of  No- 
Tefflber,  1799,  the  release  being  made  between  the  said  Sarah  Haworth 
of  the  first  part,  Isaac  Worthington  of  the  second  part,  the  Reverend 
Robert  Harrop,  Clerk,  of  the  third  part,  John  Sparrow  of  the  fourth 
part,  and  William  Robinson  of  the  fifth  part :  for  the  considerations 
therein  expressed,  the  said  Isaac  Worthington,  at  the  ^request  of  r^Q/^i; 
the  said  Sarah  Haworth,  bargained,  sold,  aliened,  and  released,  ^ 
and  the  said  Sarah  Haworth  granted,  bargained,  sold,  aliened,  released, 
and  confirmed  unto  the  said  John  Sparrow  and  his  heirs  the  several 
closes  or  parcels  of  land,  therein  mentioned  and  described,  with  their 
appartenances,  being  the  said  64  acres  of  land,  and  all  tithes  arising, 
growing,  or  accruing  in  or  out  of  the  same,  and  all  the  estate,  right, 
title,  interest,  property,  profit,  claim,  and  demand  whatsoever  of  the 
said  Sarah  Haworth  and  Isaac  Worthington,  and  each  of  them,  of,  in, 
to,  or  oat  of  the  same  premises :  to  hold  the  said  pieces  or  parcels  of 
land,  hereditaments,  and  premises,  with  their  appurtenances,  unto  and 
to  the  use  of  the  said  John  Sparrow,  his  heirs  and  assigns,  for  ever. 
The  said  John  Sparrow  was  a  trustee  for  the  said  Canal  Company :  and 
all  the  estate  and  interest  of  the  said  John  Sparrow  of  and  in  the  lands 
and  hereditaments  conveyed  by  the  said  indentures  of  the  19th  and 
20th  November,  1799,  afterwards  became  vested  in  the  said  Canal  Com* 
pany,  and  are  now  vested  in  The  North  Staffordshire  Railway  Company. 
The  Canal  Company  having  so  purchased  or  become  entitled  to  the  said 
lands,  they  formed  and  established  a  lake  or  reservoir  containing  180 
acres. 

The  said  Sarah  Haworth  died  in  or  about  the  year  1815 :  and  upon 
her  decease  John  Haworth  became  seised  of,  or  entitled  in  fee  to,  her 
estate  and  hereditaments  at  Rudyerd  Yale  aforesaid :  and  the  said 
John  Haworth  continued  so  seised  or  entitled  down  to  the  time  of  his 
death.  The  said  John  Haworth  duly  made  and  published  his  last  will 
tnd  testament  bearing  date  the  22d  April,  1824 ;  which  was  so  executed 
and  attested  as  by  law  was  then  required  for  the  devise  of  freehold 
estates :  and  thereby  gave,  devised,  *and  bequeathed  unto  his  r«a/%/» 
cousin,  the  plaintiff,  Fanny  Bostock,  her  heirs  and  assigns,  abso-  *- 
lately  for  ever,  all  his  real  and  personal  property  and  effects  whatso- 
ever and  wheresoever,  whether  in  possession,  reversion,  remainder,  or 
otherwise.  The  said  Fanny  Bostock  is  now  in  possession  of  the  said 
freehold  estate,  which  is  called  Cliffe  Park. 

Of  the  aforesaid  180  acres,  16  acres  or  thereabouts  were  the  property 
of  Edward  Grove,  and  were  purchased  or  taken  by  the  said  Canal  Com- 
pany under  the  provisions  of  the  aforesaid  Acts  or  some  of  them,  at  a 
perpetual  rent  of  282. :  and  the  said  rent  was  subsequently  purchased 
of  the  said  Edward  Grove  by  the  said  Sarah  Haworth,  to  whom  it  waa 
paid  by  the  said  Canal  Company :  and  it  is  now  paid  by  The  North 
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Staffordshire  Railway  Oompany  to  the  plaintiff  as  claiming  under  the 
said  Sarah  Haworth. 

The  railways  authorized  by  the  hereinbefore  recited  Acts  haTe  been 
made-  in  accordance  with  the  provisions  thereof.  The  North  Stafford- 
shire Railway  passes  in  part  over  land  adjoining  the  said  reservoir:  and 
the  lands  so  occupied  by  the  railway,  amounting  to  6  acres,  together 
with  portions  of  land  intervening  between  the  railway  and  the  reser 
voir,  amounting  to  2  acres,  were  at  different  times  respectively  pur- 
chased and  taken  from  the  proprietors  thereof  by  the  Trent  and  Mersey 
Canal  Company,  and  by  the  North  Staffordshire  Railway  Companj, 
under  the  provisions  of  the  Acts  of  parliament  hereinbefore  mentioned 
and  the  said  lands,  and  all  the  estate  and  interest  therein  of  the  pro 
prietors,  were  respectively  conveyed  to  the  said  Canal  Company  and 
Railway  Company  respectively. 

A  piece  of  land,  amounting  to  16  acres,  together  with  a  hoose  built 
thereon,  adjoins  the  said  reservoir,  and  was  purchased  and  taken  by  the 
*A071  ^^^^^  ^^^  Mersey  '*'Canal  Company  from  the  proprietors  thereof: 
^  and  the  said  house  and  land,  and  all  the  estate  and  interest  there- 
in of  the  said  proprietors  were,  by  indentures  of  lease  and  release, 
bearing  date  the  24th  and  25th  days  of  March,  1799,  the  release  being 
made  between  Thomas  Jackson  of  thcf  first  part,  Edward  Nicklin  of  the 
second  part,  Obadiah  Biandreth  of  the  third  part,  William  Robinson  of 
the  fourth  part,  and  Henry  Webb  of  the  fifth  part,  conveyed  and  as- 
sured unto  and  to  the  use  of  the  said  William  Robinson,  his  heirs  and 
assigns  for  ever.  The  said  William  Robinson  was  a  trustee  for  the  said 
Canal  Company :  and  all  the  estate  and  interest  of  the  sud  William 
Robinson  of  and  in  the  lands  and  hereditaments  conveyed  by  the  said 
indentures  of  the  24th  and  25th  days  of  March,  1799,  afterwards  be- 
came vested  in  the  said  Canal  Company,  and  are  now  vested  in  The 
North  Staffordshire  Railway  Company.  The  house  standing  on  the 
last-mentioned  land,  whilst  in  the  possession  of  the  said  Canal  Compa&j, 
was  occupied  by  a  servant  of  such  Company,  with  the  exception  of  one 
room,  which  was  reserved  for  the  use  of  the  directors  and  their  fiiends: 
and  the  said  house,  since  it  came  into  the  possession  of  The  North  Staf- 
fordshire Railway  Company,  has  been  altered  and  enlarged  by  the  said 
Company,  and  has  been  and  is  now  occupied  by  a  tenant  of  the  Com- 
pany, and  used  as  an  Inn. 

By  an  order  of  the  Court  of  Chancery  made  in  the  above-mentione<I 
.cause,  bearing  date  the  25th  day  of  May,  1852,  it  was  (amongst  other 
things)  ordered  that  a  case  should  be  made  for  the  opinion  of  the  Judges 
.of  Her  Majesty's  Court  of  Queen's  Bench :  and  it  was  ordered  that  the 
questions  in  such  case  should  be  the  questions  which  are  hereinafter  men- 
tioned and  submitted  for  the  opinion  of  the  Court. 
**8081      ^'^^^  questions  for  the  opinion  of  the  Court  are : 

-'      1st.  Whether  the  North  Staffordshire  Railway  Company  can 
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lawfully  let  out  boats  on  the  lake  or  reservoir,  called  or  known  by  the 
name  of  the  Badyerd  Beservoir,  situate  in  Budyerd  Vale  near  Leek  in 
the  connty  of  Stafford,  for  hire. 

2d.  Whether  the  North  Staffordshire  Bailway  Company  can  lawfully 
use  the  said  lake  or  reservoir  for  any  other  purpose  than  for  supplying 
with  water  the  Canals  and  branches  formerly  vested  in  The  Company  of 
Proprietors  of  The  Navigation  from  the  Trent  to  the  Mersey  and  now 
vested  in  The  North  Staffordshire  Bailway  Company. 

The  case  was  argued  in  last  Michaelmas  Term.(a) 

Sir  F.  Thuiger^  for  the  plaintiff. — The  land  now  forming  the  reser- 
Toir  is  vested  in  The  North  Staffordshire  Bailway  Company,  the  defend- 
ants, as  pmrohasers  of  the  canal.  It  was  originally  acquired  by  the 
Canal  Company  under  stat.  87  6.  8,  c.  86,  which,  by  sect.  12,  provides 
that  the  lands  purchased  under  that  Act  shall  be  held  on  the  same  terms 
as  those  purchased  under  stat.  6  O.  8,  c.  96 ;  and  by  sect.  12  of  that 
Act  they  are  to  be  held  ^^  to  and  for  the  use  of  the  said  navigation,  but 
to  and  for  no  other  use  or  purpose  whatsoever."  The  intention  of  the 
Legislature  therefore  appears  not  to  have  been  to  enable  the  Navigation 
Company  to  exercise  all  the  privileges  of  owners  of  the  soil.  It  appears 
indeed  that  the  lands  were  conveyed  by  lease  and  release  in  terms  which 
wonld  convey  the  fee  simple ;  but  still  it  was  conveyed  only  for  the  pur- 
poses of  the  Act.  By  sect.  207  of  stat  1  W.  4,  *c.  Iv.,  the  r^oAQ 
owners  of  lands  adjoining  the  reservoir  and  canal  may  use  plea-  ^ 
sure  boats.  But  the  Canal  Company,  and  the  Bailway  Company  whc 
now  represent  them,  cannot  be  entitled  to  use  pleasure  boats.  As  a 
corporation  they  cannot  have  any  enjoyment  of  such  a  right,  which  is 
one  which  they  cannot  personally  use,  and  which,  by  the  terms  of  sect. 
207,  must  not  be  used  as  a  means  of  making  profit.  If  they  divert  the 
funds  of  the  Company  to  such  purposes  it  is  contrary  to  the  intention 
of  the  incorporation.  [Lord  Campbell,  C.  J. — As  the  Company  are 
owners  in  fee  simple  of  the  lands  formug  the  reservoir  and  its  banks, 
yon  must  show  that  expressly  or  impliedly  they  are  restricted  from  exer- 
cising the  rights  of  a  proprietor  in  fee  simple  in  these  lands.]  They  are 
so  restricted,  both  by  the  provision  pointed  out  in  the  special  Act  6  G. 
3,  c.  96, 8. 12,  and  by  the  general  law  relating  to  companies  incorporated 
for  special  purposes.  They  may  not  use  their  lands  or  powers  for  other 
purposes.  [Lord  Campbbll,  C.  J. — It  may,  in  considering  that  branch 
of  the  case,  be  material  to  see  between  whom  the  question  is  raised.  The 
plaintiff  Miss  Bostock  is  not  a  shareholder  claiming  as  such  to  prevent 
the  misapplication  of  the  funds  of  the  Company  by  their  setting  up  a 
new  trade.]  She  has  the  estate  of  those  from  whom  the  land  was 
originally  bought;  and,  as  such,  she  has  a  right  to  object  to  the  land 
being  used,  to  her  prejudice,  for  any  other  purposes  than  those  of  the 
navigation  for  which  it  was  purchased  under  the  special  Acts.     Such 

(•)  Korember  14, 185i.    Before  Lerd  Cuipbel],  0.  J.,  Oolirijdge,  WlghtiUB^  and  Brlf,  Ji; 
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Acts  are  in  the  nature  of  bargains  between  the  Company  and  the  rest 
of  the  public ;  and  the  Company  are  entitled  to  nothing  beyond  what  is 
clearly  given  to  them  by  the  Act ;  Broom's  Selection  of  L<^1  Maxims, 
*A1 01  ^^^'     ^^^^  ^  ^Company  is  limited  in  its  purposes ;  Coleman  v. 

^  Eastern  Counties  Railway  Company,  10  Bear.  1.  In  York  k 
North  Midland  Railway  Company  i;.  The  Queen,  1  E.  ft  B.  858,  871,(ii)it 
is  said  in  the  judgment :  ^'  But  it  is  said  that  a  Railway  Company  are 
not  in  the  situation  of  purchasers  of  land  with  liberty  to  convert  it  to 
any  purpose,  or  allow  it  to  lie  waste ;  that  they  are  allowed  lo  purchase 
it  only  for  a  railway ;  and  having  acquired  it  under  the  compulsory 
powers  of  the  Act,  there  must  be  an  obligation  on  the  Company  to  applj 
the  land  to  that  and  to  no  other  purpose.  Subject  to  the  qualification 
in  the  Act,  this  is  undoubtedly  true."  And  this  is  just ;  for  it  may  well 
be  that  the  landowner  would  consent  to  part  with  bis  land  to  form  a 
reservoir,  though  he  would  object  to  part  with  it  for  other  purposes,  and 
might  successfully  oppose  an  Act  authorising  the  Company  to  take  it  for 
other  purposes.  [Erlb,  J. — ^The  land  is  conveyed  in  fee  simple.  Several 
rights  of  ownership  are  specifically  taken  away,  as,  for  example,  the 
right  to  erect  mills ;  stat.  6  G.  8,  c.  96,  s.  53.  But  there  are  ether 
rights  of  ownership,  amongst  which  is  the  present,  not  taken  away  ia 
express  terms.  Are  these  prohibited  by  implication?]  They  are;  the 
sdbeme  of  such  Acts  is  to  authorise  the  Company  to  use  the  lands  for 
certain  purposes  only,  and  to  provide  safeguards  to  the  indindaals 
against  damage  from  such  other  uses  as  are  probable ;  but  there  may  be 
other  purposes,  for  which  it  is  not  contemplated  that  they  will  use  the 
lands ;  and  accordingly  no  safeguards  are  provided  against  suek  unf<ire- 
seen  abuses.  [Wightmak,  J. — Stat.  87  O.  8,  c.  86,  s.  11,  re-eaaetd 
^c^^^-i  by  Stat.  1  W.  4,  o.  Iv.  s.  78,  prohibits  the  Company  firon  *sapplj- 

-^  ing  water  to  the  town  of  Leek  without  the  license  of  the  lord  of  the 
manor.  Does  not  that  look  as  if  the  Legislature  contemplated  that  tlie 
Navigation  Company  might  with  that  license  lawfully  supply  that  town 
with  water,  and  any  other  town  without  license  ?]  At  most  that  would 
only  extend  the  objects  for  which  the  Company  is  incorporated,  so  si  to 
make  those  objects  include  the  supply  of  water  to  towns.  [Lord  CAUh 
BSLL,  C.  J. — It  may  be,  on  your  construction,  that  the  specifio  reltri^ 
tions  in  the  Act  are  merely  inserted  pro  majors  cautelfi.] 

Sir  A,  J.  E.  Ooekbum^  Attomey-Oeneral,  oontrIL — The  gmeril 
question  is,  Whether  a  Company  constituted  by  Act  of  Parliament  for 
a  specific  purpose  is  prohibited  from  using  lands  acquired  under  tke 
powers  of  its  Acts  for  purposes  collateral  to  those  for  which  the  Ood- 
pany  is  incorporated  T  And  it  is  one  of  importance.  A  corporation 
acquiring  lands  in  fee  simple  acquires  every  right  incident  to  the  ht 
simple,  subject  only  to  any  reservations  in  the  conveyance,  or  rmttk- 

(a)  In  Bzeh.  Oh.,  revflning  the  jadgment  of  Q.  B.  in  Beglna  •.  Toik  and  Forth 
JUOmwif  Qomfm^f  I  X.  a  B»  at S  (S.  a  L.  a.  vvL  Tt). 
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tions  impesed  by  ttatttie.  The  conveyMice  here  is  absolute  in  fee 
ample ;  so  that  the  qoeetion  is  whether  the  special  Acts  in  this  case 
restriet  the  eBJoyment  of  the  laad  so  eonveyed.  Stat  6  O.  8,  c.  96,  s. 
13,  declares  that  lands  purchased  by  the  navigation  Company  shall  vest 
in  then  in  fee  simple.  That  at  least  throws  on  the  other  side  the  onus 
of  ahowiag  that  their  rights  are  restricted.  Sect*  12,  which  is  relied  on 
by  the  other  side,  only  prohibits  the  using  of  the  lands  for  purposes 
inconaietent  with  the  navigation.  [Colbbidgb,  J. — ^It  is  a  point  made 
on  the  other  side,  that  the  Navigation  Company  are  a  corporation  not 
having  a  capacity  to  use  the  lands  ^except  as  a  canaL]  Unless  r^a^a 
expressly  restrained  they  may.  In  1  Eyd  On  Corporations,  p.  '- 
108^  it  is  said :  *^  All  civil  corporations,  such  as  the  corporations  of 
Bayar  and  commonalty,  bailiflb  and  burgesses  of  a  town,  or  the  corpo- 
rate companies  of  trades  in  cities  and  towns,  and  all  corporations  estab- 
lished by  Act  of  Parliament  for  some  specific  purpose,  unless  expressly 
restrained  by  the  Act  which  establishes  them,  or  by  some  subsequent 
Aet,  have,  and  always  have  had  an  unlimited  control  over  their  respec- 
tire  properties,  and  may  alienate  in  fee,  or  make  what  estates  they 
please  for  years,  for  life,  or  in  tail,  as  fully  as  any  individual  may  do 
with  respect  to  his  own  property."  There  is  no  clause  here  forbidding 
the  Company  from  hiring  out  pleasure  boats  on  the  water  covering  their 
fee  simple  land.  If  they  sell  their  surplus  land,  as  they  are  authoriied 
to  do  (stat.  1  W.  4,  c  Iv.,  s.  145),  the  purchaser  must  hold  absolutely 
in  fee  simple ;  but,  even  when  in  the  hands  of  the  Company,  the  land 
may  be  used  for  any  purpose  not  inconsistent  with  the  objects  for  which 
they  were  incorporated.  A  Railway  Company  may  surely  lawfully  cul- 
tivate the  slopes  at  the  side  of  the  railway,  or  let  out  the  buildings  or 
any  superfluous  land  at  their  stations,  or  take  hire  from  an  electric 
tekgraph  Company  for  the  use  of  their  land  as  a  support  for  the  wires. 
All  these  are  things  done  every  day :  yet,  if  the  plaintiff  is  right,  they 
are  all  illegal. 

Sir  F.  Themgetj  in  reply  .^—Though  these  things  may  be  illegal,  there 
is  no  damage  to  any  one ;  and  consequently  no  one  who  has  a  locus 
standi  to  complain  of  them.  But,  if  any  one  sustained  special  damage, 
he  might  sue  at  law  or  obtain  an  injunction  in  equity  ^against  r^o^^ 
such  things.  The  passage  in  Eyd  refers  to  Smith  e«  Barrett,  1  *- 
Sid.  161, 162,  which  is  not  an  authority  for  so  extensive  a  propoMtion  as 
is  laid  down  in  the  text.  Our*  adv.  vuU. 

There  being  a  difference  of  opinion  on  the  Beneh,  the  Judges,  in  this 
term  (May  8th),  delivered  separate  judgments. 

EuB,  J.— The  questions.  Whether  the  defendants,  The  North  Su£> 
fordshire  Bailway  Company,  can  lawfully  let  out  pleasure  boats  on  the 
reservoir  ?  and  Whether  that  Company,  can  lawfully  use  the  reservoir 
for  any  other  purpose  than  applying  water  to  their  navigation  ?  are  ia 
my  view  to  the  same  effect :  and  the  answer  to  each  is  in  the  aflkmative^ 
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on  the  grounds  that  the  defendants,  being  tenants  in  fee  simple  of  tbe 
land  called  the  reservoir,  have  a  right  to  exercise  all  acts  of  ownership 
thereon,  not  prohibited  by  law,  and  that  the  nse  of  pleasure  boats  thereon 
is  not  prohibited  by  law. 

The  title  of  the  Railway  Company  as  tenant  in  fee  simple  is  derived 
from  the  following  statutes.  By  stat.  9  ft  10  Vict.  e.  Ixuv.,  they  hold 
the  lands  as  the  Canal  Company  held  them.  By  stat.  1  W.  4,  e.  Ir^ 
the  Canal  Company  held  the  lands  as  they  were  held  under  stat.  6  6.  8, 
c.  96,  and  stat.  87  G.  8,  c.  86.  By  stat.  87  G.  8,  c.  86,  the  land  of 
the  reservoir  in  question  was  held  as  lands  taken  under  stat.  6  G.  3,  e. 
96,  were  held ;  and  by  stat.  6  G.  8,  c.  96,  s.  12,  lands  taken  thereunder 
are  vested  in  the  Canal  Company  in  fee  simple.  The  Railway  Company 
♦ftld1  ^^^  being  shown  to  be  tenant  in  fee  ^simple,  the  real  question 
^  is,  whether  there  is  any  law  prohibiting  the  owner  of  the  fee 
from  the  exercise  of  all  rights  of  ownership  over  the  reservoir,  except 
that  of  supplying  water  therefrom  to  the  canal. 

As  the  case  is  sent  from  a  Court  of  equity  for  the  opinion  of  a  Gonrt 
of  law,  I  assume  that  all  considerations  arising  from  the  relatiim  of 
directors  to  shareholders,  in  the  nature  of  trust  for  the  applieation  of 
the  funds  according  to  the  statute  of  incorporation,  according  to  the 
doctrine  of  Lord  Justice  Turner  in  Simpson  v.  Denison,  10  Hare,  51,(a) 
are  irrelevant,  such  considerations  being  appropriate  to  Courts  of 
equity,  and  extrajudicial  in  suits  in  Courts  of  law  by  or  against  the 
corporations  themselves ;  see  per  Parke,  B.,  in  Macgregor  v.  Dover  and 
Deal  Railway  Company,  18  Q.  B.,  and  per  Erie,  J.,  in  Mayor  of  Nor- 
wich V.  Norfolk  Railway  Company,  ante,  p.  897,  417.  Also,  as  neither 
in  the  statutes  nor  in  the  deeds  of  conveyance  was  any  right  relating 
to  this  land  granted  to,  or  reserved  by,  those  under  whom  the  plaintif 
claims,  all  considerations  personal  to  the  plaintiff,  either  as  claiming 
under  a  former  owner  of  land  taken  for  the  reservoir,  or  as  a  ripariis 
proprietor  now,  are  irrelevant :  the  practical  question  is,  whether  there 
is  an  absolute  prohibition  which  all  may  enforce  against  any  use  of  tbe 
land  except  for  supplying  water  to  the  canal. 

Also,  the  question  being  whether  there  b  such  an  absolute  prohibittos, 
all  considerations  of  the  number  of  pleasure  boats  used,  and  of  the  letting 
of  them  for  hire,  and  of  similar  incidents  not  illegal  in  themselves,  are 
*A1  ^1  ^^'^^^^^^^  *  ^^  ^^^  alleged  prohibition  exists,  the  use  of  a  ^single 
^  boat,  or  the  cutting  of  a  single  nsh,  would  violate  it,  in  prin- 
ciple, as  much  as  any  number  of  boats,  or  any  amount  of  profit ;  and 
every  stranger  would  have  as  good  a  right  to  sue  for  the  violation  of  it 
in  a  single  instance  as  the  present  plaintiff  has  in  respect  of  sevenl 
incidents. 

Then  does  the  supposed  prohibition  exist  T    The  plaintil^  for  the 
affirmative,  relies  on  6  G.  8,  c.  96,  s.  12,  enacting  that,  on  compliance 

(a)  Lord  JnaUoe  Turner  was  then  Tid^OhAiiMUor. 
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with  the  conditions  as  to  price,  the  lands  and  the  fee  simple,  and  in- 
heritance thereof,  shall  be  Tested  in  and  become  the  sole  property  of 
the  Company  to  and  for  the  nse  of  the  navigation,  ^^but  to  or  for  no 
ciher  u$$  or  purpo$e  what9oever"  and  that  the  Company  may  enter 
open  the  lands  and  do  any  works  for  effecting  the  navigation  thereon, 
and  <thave,  use,  and  enjoy  the  same  to  and  for  their  own  nse  and  bene- 
fit, for  the  purposes  of  the  said  navigation."  And  she  contends  that, 
as  the  lands  are  vested  in  the  Company  for  the  use  of  the  navigation, 
hot  to  or  for  no  other  nse  or  purpose  whatsoever,  therefore  any  nse  for 
iDj  other  purpose  is  prohibited ;  and  she  contends  also  that,  as  the 
sale  18  compulsory,  this  prohibition  may  have  been  thought  important 
for  the  owners  of  adjoining  lands,  and  introduced  on  their  account, 
and  also  that  such  prohibition  in  respect  of  the  use  of  land  is  analogous 
to  the  supposed  prohibition  against  making  certain  contracts  which  is 
airmed  in  The  East  Anglian  Railways  Company  v.  The  Eastern  Coun« 
ties  Railway  Company,  11  Com.  B.  775  (E.  C.  L.  R.  vol.  78),  and  Mac- 
gregor  v.  Dover  and  Deal  Railway  Company,  18  Q.  B. 

Bat  it  appears  to  me  that  the  Legislature,  by  the  words  in  question, 
did  not  create  the  absolute  prohibition  so  contended  for.  I  apprehend 
that,  by  creating  a  ^corporation  for  a  given  purpose,  all  the  r^o^r, 
rights  and  liabilities  universally  incident  to  corporate  existence  '- 
attach,  with  the  special  duty  superadded  of  pursuing  the  given  purpose ; 
and  that,  by  granting  land  in  fee  simple  to  a  corporation  for  a  given 
porpose  and  no  other,  all  the  incidents  to  an  estate  in  fee  simple  pass, 
with  the  special  duty  superadded  of  using  the  land  for  the  given  pur- 
pose, and  not  using  it  so  as  to  defeat  that  purpose.  If  this  bo  true,  it 
follows  that  the  Company  took  the  fee  with  all  usual  incidents,  and  also 
the  saperadded  duty  both  of  using  it  for  the  purpose  of  the  navigation, 
and  of  not  using  it  for  any  other  purpose,  inconsistent  with  or  tending 
to  defeat  that  pupose ;  and  that,  as  long  as  the  Company  performs  this 
superadded  duty,  they  may  exercise  all  rights  of  ownership  consistent 
with  such  performance,  and  so  may  use  pleasure  boats  therein  which  do 
not  impede  the  performance  of  that  duty.  The  remedy  for  non-per- 
formance of  a  duty  so  created  is,  not  by  altering  the  principles  either 
of  corporate  existence  or  of  an  estate  in  fee,  but  by  mandamus,  or  bill 
in  equity,  or  indictment,  or  action  on  the  case,  according  as  the  duty 
may  be  public  or  private,  and  according  to  the  consequences  arising 
from  the  breach  of  duty. 

This  construction  gives  effect  to  all  the  words  of  sect.  12 ;  it  also 
accords  with  the  other  sections  of  stat.  6  6.  8,  c.  96,  and  with  the  prin- 
ciples on  which  corporate  existence  is  founded,  and  with  expediency ; 
whereas  the  plaintiff's  construction  has  the  contrary  result  in  each  of 
these  respects.  By  sect.  12  the  fee  simple  and  inheritance  is  vested  in 
and  becomes  the  sole  property  of  the  Company,  and  they  are  empowered 
to  do  all  things  on  the  land  requisite  for  maintaining  the  navigatioiii 
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^^^  .^  and  also  to  «« have»  use,  and  enjoy  the  same  to  ^and  for  their  own 
^  use  and  benefit,  for  the  parposea  of  the  said  navigation/'  By 
the  defendant's  conatructton,  as  above  explained,  all  these  words  ope- 
rate :  the  Company  has  the  fee  simple,  to  and  for  their  own  nse  and 
benefit,  together  with  the  duty  of  using  it  for  the  purpose  of  the  navi- 
gation. By  the  plaintiff's  oonstruction,  the  effect  of  many  of  these 
words  is  annulled,  as  the  Company  would  have  in  effect  only  the  ease- 
ment of  storing  water  on  the  land  used  for  a  reservoir,  aU  the  other 
rights  belonging  to  the  fee  being  supposed  to  be  taken  away,  and  aD 
other  uses  and  enjoyments  being  supposed  to  be  prohibited,  althoogk 
oonsistent  with  the  purposes  of  the  navigation* 

If  we  consider  the  other  sections,  the  defendants'  oonatruetioii  accords 
with  all,  the  plaintiff's  eonstruction  contravenes  many.  According  to 
the  defendants,  the  Legislature  empowered  the  Company  to  take  and 
keep  the  land  that  should  be  required  for  the  purpose  of  the  navigalioo, 
and  to  use  and  enjoy  all  rights  of  ownership  consistent  with  that  pur- 
pose except  such  as  are  expressly  excepted  in  the  statute.  According 
to  the  plaintiff's  construction,  the  Company  took  the  rights  required 
for  that  purpose  and  none  other,  and  were  prohibited  from  the  use  of 
all  others :  and,  if  this  be  true,  exceptions  of  rights  not  required  for 
the  purpose  of  the  navigation  would  be  illogical. 

Now  scot.  19  excepts  the  property  in  all  coal  and  other  minerals  deg 
up  in  digging  the  canal,  and  takes  it  from  the  Company  for  the  former 
owners  of  the  land:  sect.  58  prohibits  the  Company  from  building 
mills  or  using  the  water  for  mills:  sect.  61  prohibits  taking  salt  or 
draining  brine ;  and,  if  such  works  are  made  by  the  Company,  owners 
*rilft1  ^"^^  enter  and  abate  the  works.    By  *8eot.  84  the  Duke  of 
-'  Bridgewater  has  similar  powers  for  taking  land  for  making  a 
eontinuation  of  the  canal  of  the  Company.     Sect.  85  enacts  that  this 
Act  shall  not  empower  the  Duke  to  make  use  of,  convert,  or  employ 
any  of  the  land  so  taken  «« to  or  for  any  other  use  or  purpose  whatso- 
ever, save  only  to  and  for  the  uses  and  purposes  of  the  said  navigation." 
If  the  Canal  Company  is  prohibited  by  sect.  12  from  all  uses  except 
those  for  the  purposes  of  the  navigation,  still  more  would  the  Duke  of 
Bridgewater  be  prohibited  by  sect.  85,  as  the  words  are  more  ample; 
but  the  Legislature  intended  only  to  prohibit  the  keeping  of  land  taken 
for  the  purpose  of  the  navigation  after  it  had  ceased  to  be  used  for  that 
purpose,  and  had  been  applied  for  some  other  purpose,  and  did  not  pro- 
hibit such  other  acts  of  ownership,  on  the  lands  so  taken,  as  were  con- 
sistent with  the  purposes  of  the  navigation.    For  sect.  92  prohibits 
the  Canal  Company  and  the  Duke  from  erecting  buildings,  other  than 
buildings  necessary  for  the  navigation,  and  from  planting  trees  on  the 
Und  taken  for  the  navigation,  without  the  consult  of  the  former  owner 
under  seal.    It  ia  clear  from  this  that  the  Canal  Company  and  the 
Suke  might  exercise  other  acts  of  ownership  beyond  those  Qeeesssi; 
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for  the  navigaiioQ,  provided  they  obtained  a  conawt  under  seal  from 
the  former  owner,  his  heirs  or  assigns. 

The  considerations  arising  from  the  principles  of  law  on  which  cor- 
porstioQs  exist  appear  to  me  to  conflict  with  the  plaintiff's  view  and  so 
to  support  the  defendants'.  According  to  th6  plaintiff,  the  Canal  Com- 
paDj  had  an  existence  and  rights  of  property  in  land  limited  absolutely 
to  the  pnrposes  of  the  navigation ;  and  the  rights  and  liabilities  of  the 
Company  in  reapect  of  sning  *and  being  sued  are,  by  conse-  r^^A^o 
qaeaoe,  to  be  limited  in  like  manner ;  it  is  to  be  supposed  to  be  a  '- 
corporation  created  for  the  purpose  of  the  navigation,  and  having  the 
legal  incidents  of  its  existence  limited  for  that  purpose.  But  it  appears 
to  me  thaty  by  common  law,  the  creation  of  a  corporation  conferred  on 
it  all  the  rights  and  liabilities  in  respect  of  property,  contracts,  and 
litigation,  which  existence  confers  on  a  natural  subject,  modified  only 
by  the  formalities  required  for  expressing  the  will  of  a  numerous  body. 
These  common  law  rights  and  liabilities  are  varied  by  statutes,  containing 
prohibition,  or  restriction,  or  enabling  provisions ;  of  which  the  statutes 
relating  to  mortmain  and  to  ecclesiastical  leases,  and  to  municipal  cor- 
porations, may  be  taken  aa  examples.  But,  unless  a  statute  interferes, 
the  creation  of  a  corporation,  and  the  vesting  of  an  estate  in  a  corpo- 
ration, operates  at  common  law,  and  those  of  its  rights  and  liabilities 
vhich  are  unaffected  by  statute  exist  as  at  common  law.  A  few  autho* 
rities  suffice  where  there  can  scarcely  be  said  to  be  a  conflict.  In  Com. 
Dig.  Franehiies  (F  1),  a  corporation  is  said  to  be  <«  a  body  constituted 
bj  policy,  with  a  capaoity  to  take,  or  to  do."  By  incorporation  it 
becomes  persona  politica,  and  is  capable  of  all  civil  rights  habendi  et 
agendi ;  and  in  10  Co.  SO  b,(a)  it  is  said  that  a  corporation  being  created 
has  incident,  without  words  of  charter,  power  to  purchase  and  alien, 
implead  and  be  impleaded.  The  principles  here  stated  in  very  general 
language  appear  to  me  to  have  prevailed  in  the  decisions  relating  to 
corporations.  And«  though  in  1  Rol.  Ab«  Corpcratwm  (F),  p.  518,  it 
is  said  that  a  King  may,  by  special  words,  make  a  corporation  for  a 
special  purpose,  as  if  he  grants  *lands  to  the  men  of  Islington  r^e^^^ 
SQd  their  successors  rendering  rrat,  this  is  a  corporation  only  ^ 
for  the  special  purpose  of  rendering  rent,  it  seems  the  point  was  that 
a  grant  might  incorporate  if  it  could  not  otherwise  take  effect.(6) 

No  case  has  been  cited,  nor  have  I  found  any,  where  the  legal  inoi- 
deats  to  the  act  of  incoi^oration,  and  to  the  vesting  of  an  estate  in 
land,  have  been  judicially  held  to  be  altered  by  the  purpose  for  which 
the  corporation  was  created  or  the  land  conveyed.  With  respect  to 
the  power  of  contracting,  there  is  an  expression  of  the  Court  in  the 

(a)  Tb«  OMt  of  Bailon'i  Hofpltel,  10  Rop.  IS  «. 

(&)  8m  Tlie  CoDienraton  of  the  Rirtr  Tono  v.  Ash,  10  B.  k  0.  849,  886-7  (B.  0.  L.  R. 
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East  Anglian  case  above  cited,(a)  page  792,  indicating  that  aach  power 
may  be  affected,  if  the  purpose  of  the  incorporation  is  found  in  the 
viscera  of  the  incorporating  clause ;  but  the  decision  is  not  rested  on 
this  distinction,  and  appears  ultimately  to  result  in  implying  a  con- 
structive prohibition  of  certain  contracts,  on  account  of  the  purpose 
of  incorporation.  But,  whatever  be  the  doctrine  relating  to  contraeti 
supposed  to  be  ultra  vires,  I  may  be  permitted  to  observe  that  the  con- 
sequences in  respect  of  contracts  seem  (see  Mayor  of  Norwich  v.  Nor- 
folk Railway  Company,  ante,  p.  897)  to  afford  strong  ground  against 
extending  the  same  doctrine  to  estates  in  land. 

Considerations  of  expediency  appear  to  me  also  to  support  the 
defendants'  construction.  If  the  plaintiff  succeeds,  an  evil  to  a  very 
limited  class  of  proprietors  situated  as  the  plaintiff  is,  with  tmS^u 
tastes  and  feelings,  would  be  removed ;  which  evil  arises  only  from  the 
*A21 1  *^^°^^®^  ^^  ^^^  pleasure  boats  and  the  extent  of  the  resort  thereto. 
^  For  the  sake  of  the  removal  of  an  evil  so  limited  in  its  nature 
and  extent,  it  is  proposed  to  take  ^way  all  rights  of  profit  and  enjoy- 
ment from  all  lands  of  all  companies,  incorporated  by  statutes  similtr 
to  Stat.  6  G.  8,  c.  96,  except  those  rights  that  are  required  for  the 
purpose  of  the  incorporation  of  each  Company.  The  Company  who 
purchased  these  lands  paid  for  them  at  the  full  value,  together  with 
compensation  for  all  damage  residential  or  other,  and  have  hitherto 
used  them  in  any  manner  they  chose  consistent  with  the  purpose  of 
incorporation.  If  the  plaintiff  succeeds,  all  these  rights  are  confiscated 
or  held  by  sufferance,  only  till  some  person  enforces  the  remedy  which 
will  have  been  discovered  to  enforce  the  plaintiff's  claim.  Besides  the 
evil  of  inflicting  this  loss  on  companies,  there  would  be  also  the  evil  of 
confusion  in  the  law.  For,  if  rights  are  restricted  to  those  required 
for  a  given  purpose,  and  all  others  are  prohibited,  the  line  is  undefined, 
and  would  vary  according  to  each  Judge's  knowledge  of  cause  and 
effect,  relating  to  the  given  purpose.  Also,  if  the  exercise  of  some  of 
the  rights  of  a  tenant  in  fee  simple  are  prohibited  at  law,  the  remedy 
for  a  violation  of  the  prohibition  has  not  yet  been  shown. 

Lastly,  with  respect  to  the  objection  that  the  land  may  have  been 
conveyed  under  the  expectation  that  it  would  be  used  only  as  a  tenet- 
voir,  one  answer  is,  that,  for  a  large  proportion  of  land  taken,  the  heir 
of  the  former  proprietor  is  indifferent  to  the^  use  that  is  made  of  the 
land,  and  in  the  case  of  an  estate  such  as  the  plaintiff's,  where  the  use 
of  the  land  taken  is  material,  a  stipulation  against  any  other  use  of 
the  land  than  that  consented  to  might  be  introduced  in  the  conveyance, 
ii,t,c%e)-\  ^^  *'^^  the  Act,  as  was  done  in  stat.  6  O.  8,  c.  96,  s.  92,  abore 


^822] 


cited,  where  the  proprietors  of  land  near  the  reservoir,  by  pro- 


(a)  The  iMt  AngliAii  RaUwsxi  CompAiiy  v.  The  Saftorn  Countief  RaUwfty  Compaay,  11  Cob. 
B.  775  (B.  C.  L.  R.  roL  73). 
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rision  in  the  Act,  stipulated  against  building  or  planting  without  their 
consent. 

For  these  reasons  I  am  of  opinion  that  both  the  questions  must  be 
answered  in  the  affirmative. 

WiGHTMAN,  J. — This  was  a  case  sent  by  the  Court  of  Chancery  for 
our  opinion  upon  the  following  questions. 

1st.  Whether  the  Railway  Company  can  lawfully  let  out  boats  for 
hire  on  a  reservoir  called  the  Rudyerd  reservoir  ? 

2dly.  Whether  the  Railway  Company  can  lawfully  use  the  reservoir 
for  any  other  purpose  than  for  supplying  with  water  the  canals  and 
branches  formerly  belonging  to  The  Trent  and  Mersey  Navigation  and 
DOW  belonging  to  the  Railway  Company  ? 

Tiie  reservoir  was  constructed  by  the  Proprietors  of  the  Trent  and 
Mersey  Navigation,  under  the  powers  and  authorities  given  to  them  by 
Stat.  37  G.  8,  c.  36,  which  recited  that  a  canal  might  be  made  with 
public  utility  from  another  canal  belonging  to  the  proprietors  of  the 
navigation  to  the  town  of  Leek,  and  that  a  reservoir  might  be  made  in 
Radyerd  Yale  with  a  branch  or  feeder  from  such  reservoir  to  the 
intended  canal  near  Leek,  which  would  afford  a  supply  of  water  for  the 
several  canals  of  the  proprietors  mentioned  in  the  Act,  and  then  gave 
power  to  the  proprietors  to  make  the  intended  canal  and  reservoir, 
extending  all  the  powers,  restrictions,  regulations,  and  provisions  of 
tbeir  former  Acts  to  the  making  the  new  canal  and  the  reservoir. 

The  intended  canal  to  Leek  and  the  reservoir  were  made  by  the  Pro- 
prietors of  the  Trent  and  Mersey  ^Navigation  under  the  powers  r^^oo 
given  by  the  Act ;  and  was  vested  in  them,  until  the  15th  '- 
January,  1847,  when  it  became  vested  in  The  North  Staffordshire  Rail- 
way Company  under  and  by  virtue  of  stat.  9  &  10  Vict.  c.  Izzzv.  By 
the  53d  and  54th  sections  of  that  Act  the  Trent  and  Mersey  navigation, 
with  all  its  buildings,  wharfs,  reservoirs,  and  other  property,  is  vested 
in  the  Railway  Company,  with  all  the  powers,  rights,  privileges,  and 
authorities  which  the  Proprietors  of  the  Trent  and  Mersey  Navigation 
were  entitled  to,  as  fully  as  if  the  name  of  The  North  Staffordshire 
Railway  Company  had  been  inserted  in  stat.  1  W.  4,  c.  Iv.,  instead  of 
the  name  of  the  Proprietors  of  the  Trent  and  Mersey  Navigation. 
Stat.  1  W.  4,  c.  Iv.  is  entitled  <<  An  Act  to  consolidate  and  extend  the 
powers  and  provisions  of  the  several  Acts  relating  to  the  navigation 
from  the  Trent  to  the  Mersey."  And  the  first  point  to  be  considered 
18,  Whether  the  Proprietors  of  the  Trent  and  Mersey  Navigation  could, 
if  there  had  been  no  transfer  of  their  navigation  with  its  incidents  to 
the  defendants,  have  themselves  let  out  boats  for  hire  upon  the  reservoir, 
or  used  it  for  any  other  purpose  than  that  of  supplying  the  canal  and 
branches  with  water. 

.    The  Consolidation  Act  (1  W.  4,  c.  Iv.)  recites  the  several  Acts  of  . 
Parliament  which  had  been  previously  passed  relating  to  the  Trent  fuid 
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Mersey  narigatieti,  twelve  in  number,  and  nnder  vUch  it  was  made  aad 
regulated,  commencing  with  stat.  6  6.  3,  c.  96,  which  it  repeals  lo  &r 
aa  it  relates  to  aueh  part  of  the  Trent  and  Mersey  navigation  as  was 
authorized  to  be  made  under  and  by  virtue  of  the  provisions  of  that 
Act ;  and  ending  with  stat.  7  &  8  G.  4,  c.  Ixxxi.,  which  it  repeals,  u 
^aQA-\  ^^^^  ^  ^  ^^®  Other  intermediate  recited  statutes  ^relating  to  the 
^  navigation,  and  by  sect.  6  re-establishes  the  Company  by  the 
same  name  as  before,  and  by  sect.  8  vests  the  whole  navigation,  reser- 
voirs, and  works  of  the  old  Company,  and  the  ground  and  aoil  thereof^ 
and  their  lands  and  hereditaments,  in  the  new,  in  soch  and  the  Uke 
manner  as  if  the  recited  Acts  had  not  been  repealed. 

The  lands  and  grounds  of  the  old  Company  were,  by  sect.  12  of  stat* 
6  G.  8,  c.  96,  vested  in  the  Company  <<  to  and  for  the  use  of  the  said 
navigation,  bat  to  or  for  no  other  use  or  purpose  whatsoever ;"  and  the 
powers,  limitations,  and  restrictions  of  that  Act  are,  by  stat.  87  6.  S,  e. 
86,  s.  12,  extended  to  the  works,  including  the  reservoir,  ooostmoted  oader 
the  last-mentioned  Act.  The  new  Company  of  the  Trent  and  Mersey 
navigation  would,  according  to  these  provisions  of  the  Acta  referred  to, 
hold  their  lands  and  works,  including  the  reservoirs, «( for  the  use  of 
the  said  navigation,  but  to  or  for  no  other  ise  or  purpose  wbataoever ;" 
and  we  do  not  find  in  these,  or  in  the  Consolidation  Act,  1  W.  4,  c  Iv., 
any  more  extensive  powers  given  to  them.  The  owners  and  occquert 
of  land  adjoining  to  the  reservoir  are,  by  sect.  207  of  stat.  1  W.  4,  e. 
Iv.,  authorized  to  use  pleasure  boats  upon  the  reservoir;  and  by  sect 
183  the  owners  of  the  ground  through  or  over  which  the  reservoir  btt 
been  made  are  entitled  to  the  exclusive  right  of  fishery  in  so  much  of 
the  reservoir  as  has  been  made  through  or  over  ground  belonging  ts 
them  respectively. 

Taking  into  consideration  the  objects  for  which  the  Trent  and  Menej 
Navigation  Company  were  incorporated,  and  for  which  the  lands 
which  they  had  power  to  purchase  and  the  works  which  they  were 
authorized  to  make  were  vested  in  them,  I  am  of  opinion  that  they 
*8251  *^^^^  ^"^  lawfully  have  let  out  pleasure  boats  for  hire  npon  the 
-■  reservoir. 

Independently  of  the  express  restriction  to  which  I  have  referred, 
that  the  lands  and  grounds  of  the  Company  are  vested  in  them  » for 
the  use  of  the  said  navigation,  but  to  or  for  no  other  use  or  purpose 
whatsoever,'*  they  would  not  be  justified  in  devoting  the  fiuids  of  the 
Company  to  other  purposes  than  those  for  which  they  were  incorporated, 
and  to  which,  by  the  constitution  of  the  Company,  they  onght  to  be 
applied.  It  was  contended  for  the  ds£endants  that,  provided  the  Treat 
and  Mersey  Navigation  Company  fulfilled  all  the  objects  of  their  ineor 
poration,  and  duly  maintained  the  navigation,  and  used  the  reservoir  fiv 
the  pnrposA  for  which  it  was  construetedt  they  were  entitled  to  exsfdse 
any  other  acta  of  ew«inhi|^  wrer  their  property  that  otbct  owstts  w^ 
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czereiae,  and  use  the  reservoir,  or  any  of  their  lands  or  works,  for  any 
purpose  they  pleased,  not  incompatible  with  the  due  maintenance  of  the 
navigation  and  the  other  objects  of  their  incorporation.  I  cannot  agree 
in  this  view  of  the  case.  The  Navigation  Company  are  not  only  incor- 
porated for  a  particular  purpose,  but  they  obtain  extraordinary  powers 
from  the  Legislature  for  the  alleged  purpose  of  carrying  the  objects  of 
their  inoorporatton  into  effect.  If  the  Navigation  Company  at  the  timi 
they  applied  for  and  obtained  the  Act,  87  0«  8,  c.  86,  enabling  them  to 
take  land  eoMpuharUy  for  making  a  reservoir,  for  the  purpose  of  sup- 
plying their  canal  with  water,  had  stated  that  they  had  a  further  use 
for  the  reservoir  in  view,  namely  the  employment  of  pleasure  boats  for 
hire  upon  it,  would  the  Legislature  have  given  such  powers  for  such  an 
object  so  much  beyond  the  purpose  for  which  they  were  incorporated  ? 
Probably  not ;  at  least  not  without  *the  consent  of  the  owners  r^Qo/; 
of  the  land  proposed  to  be  taken.  But  any  objection  on  that  '- 
ground,  however  reasonable,  is  prevented  by  the  Company  proposing  a 
totally  different  object. 

There  is  a  special  enactment  authorizing  the  owners  and  occupiers 
of  lands  adjoining  to  the  reservoir  to  keep  pleasure  boats  upon  it :  and 
it  was  not  contended  that  this  clause  would  authorize  the  Navigation 
Company  to  keep  pleasure  boats  for  hire :  and  there  is  another  clause 
giving  the  exclusive  right  of  fishing  to  the  owners  of  the  land,  through 
or  over  which  the  reservoir  was  made.  The  right  contended  for  by  the 
defendants  would,  if  exercised  to  the  fullest  extent,  greatly  interfere 
with  the  quiet  and  privacy  of  the  adjoining  landowners,  and  in  some 
degree  derogate  from  their  right  to  fish  and  keep  pleasure  boats  them- 
selves. The  Company,  if  entitled  to  it,  might  exercise  the  right  to  any 
extent  short  of  amounting  to  a  public  nuisance.  They  might  let  out 
boats  to  hire,  of  all  sorts,  sizes,  and  descriptions,  so  as  seriously  to 
leduce  the  advantages  reserved  to  the  owners  of  the  adjoining  lands. 
Besides  the  objections  to  which  I  have  referred,  it  was  contended,  for 
the  plaintiff,  that  the  letting  out  pleasure  boats  to  hire  would  necessarily 
involve  the  disposition  of  a  part  of  the  corporate  funds  to  an  object 
foreign  to  that  of  their  incorporation.  By  sect.  208  of  stat.  1  W.  4,  . 
e.  Iv.,  the  Navigation  Company  were  authorized  to  reduce  their  tolls ; 
and  by  sect.  232  they  are  authorized  to  create  a  reserved  fund  out  of 
surplus  moneys  for  repairs  and  keeping  up  of  dividends :  and,  by  sect. 
284,  are  authorized  to  give  to  a  certain  amount  per  aifnum  in  charity. 
These  objects  specially  provided  for  by  the  Act  might  be  frustrated,  if 
the  Navigation  Company  was  at  liberty  to  devote  so  much  of  their  funds 
ss  remained  after  paying  the  expense  of  ^keeping  up  the  naviga- 
tion to  buying  pleasure  boats,  and  letting  them  out  to  hire  upon 
the  reservoir,  or  earrying  on  any  other  business  foreign  to  the  purpose 
fer  wUeh  they  were  incorporated,  and  for  which  they  were  intrusted 
vith  extraordinary  poweca.    It  is  directly  against  Ike  publio  kiterest 
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that  the  powers  to  reduce  the  tolls  shoald  be  abridged,  as  they  mast  be, 
if  any  part  of  the  funds  of  the  Company  are  diverted  to  other  objects 
than  these  for  which  they  were  incorporated.  The  East  Anglian  Rail- 
ways Company  v.  The  Eastern  Connties  Railway  Company,  11  Com* 
B.  775,  811  (E.  C.  L.  R.  vol.  78),  is  a  direct  authority  against  the 
power  of  the  Navigation  Company  to  devote  any  portion  of  their  funds 
to  such  a  purpose  as  that  proposed,  as  they  had  a  limited  authority 
only,  and  were  a  corporation  only  for  the  purpose  of  making  and  main- 
taining the  navigation,  and  can  only  apply  their  funds  for  the  purposes 
directed  and  provided  for  by  the  statute.  In  that  case  it  is  said,  in  the 
judgment,  that  <•  every  proprietor,  when  he  takes  shares,  has  a  right  to 
expect  that  the  conditions  upon  which  the  Act  was  obtained  will  be  per- 
formed ;  and  it  is  no  sufficient  answer  to  a  shareholder,  expecting  his 
dividend,  that  the  money  has  been  expended  npon  an  nndertakiog" 
which  may  be  beneficial,  but  was  not  contemplated  by  their  Act.  In 
Colman  v.  The  Eastern  Counties  Railway  Company,  10  Bear.  1, 15, 
and  Salomons  v.  Laing,  12  Beav.  889,  852,  Lord  Langdale  says,  that  a 
company  incorporated  by  Act  of  Parliament  for  a  particular  purpose 
is  bound  to  apply  all  the  money  of  the  Company  for  the  purposes 
directed  by  the  Act,  and  for  no  other  purpose  whatever ;  and  an  opinion 
to  the  same  effect  in  principle  was  expressed  by  the  Lord  Chancellor  in 
Bagshaw  v.  The  Eastern  Union  Railway  Company,  2  Macn.  &  6.  389. 

*Mfn  *^^  ^^^  ^^^^  ^^^  ^^^  defendants  that,  if  the  surplus  land  of  the 
^  Company  was  sold,  the  purchaser  would  have  full  dominion  over 
it,  and  might  convert  it  to  any  use  he  pleased,  not  thereby  injuring  the 
public  or  his  neighbour ;  and  that,  if  their  vendee  would  have  snch 
right,  there  is  no  good  reason  that  the  ''Jompany,  whilst  they  were  the 
owners,  should  not  have  all  the  rights  of  owners  also.  The  answer,  in 
which  I  agree,  was  that,  although  the  Company  were  fully  and  com- 
pletely owners  in  titky  and  might  convey  the  complete  ownership  to  a 
third  person  (in  cases  where  they  had  authority  to  sell),  with  all  the 
incidental  rights  of  ownership,  they  were  themselves,  whilst  owners, 
subject  to  a  disability  from  exercising  any  acts  of  ownership  other  than 
such  as  were  in  furtherance  of  the  purposes  for  which  they  were  incor- 
porated, and  for  which  they  were  enabled  to  take  lands  compulsorily 
from  the  owners. 

I  have  considered  the  question  as  if  it  had  arisen  with  respect  to  the 
Trent  and  Mersey  Navigation  Company  before  that  navigation  and  all 
the  powers  of  that  Company  had  been  vested  in  the  present  defend- 
ants. Stat.  9  &  10  Vict.  c.  Ixxxv.,  which  vests  the  navigation  in  The 
North  Staffordshire  Railway  Company,  and  stat.  10  k  11  Vict  c  eviii., 
which  consolidates  and  amends  the  Acts  relating  to  The  North  Stafford- 
shire Railway  Company,  give  no  greater  power  or  authority  to  the  Rail* 
way  Company  as  to  the  purposes  to  which  the  reservoir  might  be  appHed 
than  was  possessed  by  the  Navigation  Company. 
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An  argument  arising  from  the  terms  of  the  78d  section  of  stat.  1  W. 
4,  c.  Ir.,  was  much  pressed  on  the  part  of  the  defendants.  That  sec- 
tion recites  that  the  lord  of  the  manor  of  Leek  had  erected  works  for 
supplying  that  town  with  water,  and  enacted  that  the  Navigation  rn^f^nq 
^Company  should  not  make,  or  permit  to  be  made,  any  cut  or  ^ 
pipe  from  the  reservoir  or  other  works  authorized  to  be  made  by  their 
Acts  in  order  to  supply  the  town  of  Leek  with  water  without  the  con- 
sent of  the  lord  of  the  manor  of  Leek.  It  was  said  that  this  amounted 
to  a  legislative  recognition  of  the  right  of  the  Navigation  Company  to 
Qse  the  water  of  the  reservoir,  and  any  of  their  works,  for  the  purpose 
of  supplying  water  to  the  inhabitants  of  a  town ;  and,  if  the  water 
might  be  so  used,  the  Company  might,  as  owners,  use  the  reservoir  for 
any  other  purpose  not  inconsistent  with,  though  not  in  furtherance  of, 
the  objects  of  their  incorporation. 

I  do  not  draw  any  such  inference  from  the  terms  of  that  section,  which 
do  not  appear  to  me  either  to  give  or  to  recognise  a  right,  but  specially 
provide  that  a  cut  shall  not  be  made,  nor  a  pipe  laid,  from  the  reservoir 
to  Leek,  without  the  consent  of  the  Lord  of  the  manor,  whether  the 
Company  had  a  general  power  to  make  any  cut  or  lay  any  pipe  from 
the  reservoir  that  they  pleased  or  not. 

Upon  the  whole  I  am  of  opinion  that  The  North  Staffordshire  Rail- 
way Company  cannot  lawfully  let  out  boats  for  hire  on  the  reservoir, 
Ist,  Because  the  lands  taken  for  the  reservoir  are  vested  in  them  for 
the  use  of  the  navigation,  and  for  no  other  me  or  purpoee  whatsoever  ; 
2dly,  Because  such  an  use  of  the  reservoir  would  derogate  from  the 
rights  of  the  adjacent  landowners ;  and,  8dly,  Because  it  involves  a 
disposition  of  their  funds  to  purposes  foreign  to  those  for  which  they 
were  incorporated,  and  which  may  be  prejudicial  to  the  interests  of  the 
public  and  of  the  individual  shareholders  of  the  Company. 

The  answer  to  the  second  question  proposed  for  our  opinion  is  prac- 
tically involved  in  the  answer  to  the  first.  *I  do  not  think  that  r«oo/v 
the  defendants  could  lawfully  use  the  reservoir  for  purposes  of  ^ 
profit  other  than  those  contemplated  by  the  statutes,  under  the  authority 
of  which  the  land  on  which  the  reservoir  is  formed  was  taken ;  and, 
most  especially,  if  such  use  of  the  reservoir  involved  any  expenditure 
of  the  corporate  funds. 

I  do  not  mean  that  it  should  be  understood  that  the  prohibition 
is  80  strict  that  the  gratuitous  use  of  a  pleasure  boat  might  not  be  per- 
mitted or  exercised  by  the  Company ;  but  that  the  Company  cannot 
lawfully  use  the  reservoir  or  their  funds  for  other  undertakings  or  spe- 
culations than  those  for  which  the  lands  were  originally  taken,  and  the 
purposes  for  which  they  were  incorporated. 

I  therefore  answer  both  of  the  questions  proposed  t.o  us  in  the  nega- 
tive. And  I  am  authorized  by  my  brother  Coleridge,  who  heard  the 
case  argued,  to  say  that  he  concurs  in  this  opinion. 


830  BOSTOCK  «.  N.  STAFFORDSHIRE  BAILWAT.    E.  T.  1855. 

Lord  Campbell,  0.  J. — 1  consider  tbe  questions  submitted  to  us  to 
be.  Whether,  to  the  pr^udiee  of  the,  plaintiff  or  other  penonM  eireum' 
itaneed  a$  $he  m,  the  defendants  can  lawfally  let  ont  boats  for  hire  on 
the  Rudyerd  reservoir  ?  Or  lawfally  nse  the  reservoir  for  any  other 
purpose  than  for  the  use  of  the  navigation  T  Not,  whether  there  is  i 
universal  prohibition  of  such  acts  as  to  all  the  world,  which  any  stranger 
who  has  sustained,  and  can  sustain,  no  damage  by  such  acts  may  enforce. 
With  this  understanding,  I  answer  both  the  questions  submitted  to  ni 
in  the  negative. 

The  case  shows  the  plaintiff  to  be  seised  and  possessed  of  the  freehold 
estate  called  Gliffe  Park,  of  which  a  part  was  purchased  from  Ssrah 
Haworth,  under  the  compulsory  powers  of  the  Act  of  Parliament  for 
*MM  ^^^^^S  ^^^  ^reservoir,  and  to  be  now  entitled  to  the  reservations 
-'  and  easements  which  belonged  to  Sarah  Haworth  when  the  deed 
of  conveyance  was  executed. 

Looking  merely  to  the  deed,  the  fee  simple  passed  with  all  the  inch 
dents  of  a  fee  simple  estate :  but,  looking  to  the  Act  of  Parliament 
which  empowered  the  Company  to  purchase  and  to  hold  the  land  <«for 
the  use  of  the  said  navigation,  but  to  or  for  no  other  use  or  porpose 
whatsoever,''  I  think  that  the  Company  could  not  lawfully  apply  it  to 
any  other  use  or  purpose  so  as  to  prejudice  the  grantor,  her  heirs  or 
assigns,  seised  of  the  lands  to  which  a  quasi  servitude  was  attached. 
That  such  was  the  intention  of  the  Legislature  in  conferring  on  the 
Company  the  compulsory  power  of  purchasing  the  land,  I  cannot  donbt; 
for  nothing  so  unjust  could  have  been  contemplated  as  that,  when  the 
land  had  been  purchased  professedly  to  enable  the  Company  to  make  a 
lake,  they  might  have  erected  upon  it  a  soap  manufactory,  or  alkali 
works,  utterly  destroying  the  amenity  of  the  residence  of  the  grantor, 
although  not  amounting  to  an  indictable  or  actionable  nuisance.  The 
counsel  for  the  Company  assumed  that  the  full  price  was  received  for 
the  land,  as  if  sold  without  any  restriction ;  but  I  think  that  this 
restriction  may  well  have  been  considered  in  reduction  of  the  price,  not 
less  than  the  reservation  of  the  minerals,  together  with  the  fishery,  the 
right  of  sporting,  and  the  easement  of  using  a  boat  upon  the  piece  of 
water  which  was  to  be  formed.  Again,  the  consequential  damage, 
arising  to  the  unsold  portion  of  the  land  on  the  severance,  must  hare 
been  calculated  upon  the  supposition  that  the  portion  sold  was  to  be 
used  as  a  reservoir  to  feed  the  canal,  and  for  no  other  purpose  what- 
soever. 

0Q9O1  *Much  stress  was  laid  upon  prohibitions  to  do  specifie  acts, 
^  which  would  amount  to  the  use  of  the  land  for  a  different  pur- 
pose from  that  of  feeding  the  canal.  But  I  do  not  think  that  the 
express  prohibition  to  do  these  acts  amounts  to  a  cancelling  of  the 
restriction,  or  has  the  effect  of  confining  it  to  the  acts  expressly  pro- 
hibited.   The  express  prohibition  may  be  ex  alnMidaiiti  cauleH.    The 
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prohibited  sets  being  snch  as  were  thoaght  most  likely  to  be  attempted 

against  them,  a  clear  and  certain  remedy  is  provided,  while  each  an 
improbable  contingency  as  that  a  Company,  established  to  make  a  navi- 
gable canal,  should  set  up  the  trade  of  builders  of  boats  to  be  let  out 
for  regattas  on  the  reservoir  of  the  canal  is  left  to  be  dealt  with  as 
eomiDg  within  the  general  prohibition  against  any  use  of  the  land  except 
for  the  purposes  of  the  navigation.  In  construing  instruments  so 
loosely  drawn  as  these  local  Acts,  we  can  hardly  apply  such  maxims  as 
that « the  expression  of  one  thing  is  the  exclusion  of  another,"  or  that 
"the  exception  proves  the  rule." 

I  think  it  quite  clear  that  it  would  have  been  ultra  vire$  for  the 
directors  of  the  Trent  and  Mersey  Company  to  have  abandoned  the 
purpose  of  keeping  up  the  canal,  and  to  have  applied  the  reservoir  or 
lake,  when  formed,  exclusively  to  the  use  of  pleasure  boats  let  for  hire ; 
and  it  seems  to  me  equally  tMra  viret  for  the  defendants  to  apply  it  to 
this  purpose,  although  it  still  feeds  the  canal,  and  the  navigation  is  kept 
open  for  the  public  benefit.  But  I  do  not  think  that  the  improper 
application  of  the  funds  of  the  Company  would  constitute  a  grievance 
of  which  the  plaintiiT  can  complain,  as  she  ia  not  a  shareholder. 
Although  I  adhere  to  the  opinion  I  expressed  in  Mayor  of  Norwich  v. 
Norfolk  ^Railway  Company,  ante,  p.  897,  that  an  action  can-  r^^ooo 
fiot  be  maintained  against  a  Railway  Company  on  a  contract  ^ 
oltra  vires  of  the  directors,  and  known  at  the  time  of  the  contract  to 
be  80  by  the  other  contracting  party,  that  doctrine,  if  sound,  would  not, 
ooght  not  I  think,  to  influence  our  decision  between  these  parties  ;  as 
the  plaintiff,  to  be  entitled  to  complain  of  any  improper  use  of  the 
reservoir,  must  show  that  she  is  herself  thereby  prejudiced.  That  the 
using  of  this  reservoir  for  crowded  regattas  would  be  prejudicial  to  the 
rights  of  the  plaintiff  in  connexion  with  the  reservoir,  is  quite  manifest; 
for,  if  these  regattas  did  not  disturb  her  in  the  enjoyment  of  her  house 
and  grounds,  they  must  inevitably  be  injurious  to  her  right  of  fishery. 
Sach  are  my  reasons  for  answering  the  first  question  in  the  negative. 

The  second  question  I  cannot  answer  in  its  terms  by  a  simple  nega- 
tive. I  cannot  say  that  there  is  a  universal  prohibition  against  the 
defendants  using  the  water  in  the  reservoir  for  any  other  purpose  than 
for  feeding  the  canal.  There  may  be  purposes  to  which  they  might 
innocently  apply  it,  the  canal  being  properly  fed,  and  neither  the  plain- 
tiff, nor  any  person  circumstanced  as  she  is,  being  thereby  prejudiced. 
Bnt  all  uses  of  the  reservoir,  other  than  for  the  purposes  of  the  navi- 
gation, if  the  plaintiff,  or  any  person  circumstanced  as  she  is,  is  thereby 
prejudiced,  are,  in  my  opinion,  equally  unlawful  as  using  it  for  regattas 
with  a  view  to  profit.  The  words  «  for  the  use  of  the  said  navigation, 
bat  to  or  for  no  other  use  or  purpose  whatsoever,"  remain  in  the  Act 
of  Parliament  for  the  protection  of  the  vendors  of  the  land  and  those 
who  claim  under  them ;  the  land  having  been  compulsorily  sold  for  • 
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particular  purpose,  the  minerals  being  reserred,  and  valiiable  rights  and 
^RUl  ^^^^^^^^  being  ^vested  in  the  owners  after  the  sale.  The 
-^  authority  of  the  Legislature  obviates  the  difficulty  which  other* 
wise  would  have  been  experienced  had  the  words  relied  upon  been  merely 
inserted  in  the  deed  of  conveyance,  as  such  restrictions  might  have  beea 
considered  in  derogation  of  the  conreyanoe  in  fee  simple,  and  unlike 
covenants  which  may  run  with  the  land.  But  the  statute  suffieie&tlj 
shows  under  what  qualifications  a  compulsory  sale  of  the  land  vas 
enacted,  and  testifies  what  was  the  real  contract  between  the  parties, 
which  Courts  of  justice  will  find  means  to  enforce. 

I  wish  it  to  be  understood  that  I  do  not  now  express  any  opinioD  as 
to  the  general  rights  of  a  railway  company,  or  any  other  company,  over 
land  which  they  purchase  under  the  authority  of  an  Act  of  Parlisniettt. 
My  opinion  is  confined  to  the  construction  of  the  peculiar  Acts  of  Par- 
liament which  were  binding  on  the  Trent  and  Mersey  Navigation  Com- 
pany, and  are  now  binding  on  the  defendants. 

We  shall  certify  our  respective  opinions  to  the  Court  of  Chaaooy, 
this  being  the  last  instance  of  such  a  certificate  by  common  law  Jodgci. 

The  following  certificate  was  afterwards  sent : 

«« The  Judges  who  heard  this  case  argued  are  Lord  Campbell,  Mr. 
Justice  Coleridge,  Mr.  Justice  Wightman,  and  Mr.  Justice  Erie. 

<(  The  three  first  Judges  answer  the  two  questions  in  the  negative, 
and  the  last  in  the  affirmative,  for  the  reasons  by  them  assigned  id 
their  judgments.  <<  Campbell. 

<c  J.  T.  CoLBunei. 
««Wm.  WiomcAV. 
«  W.  Erlb." 
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Where  an  iniolrent  trader,  owing  leu  than  3002.,  has  obtained  a  final  order  of  proteetioB  imdo 
flats.  5  A  e  Viet  o.  lie,  and  7  A  8  Vici  e.  96,  it  ie  not  eompeteot  to  a  eredilor,  whoM  dekt  l« 
achedaled,  to  enforee  bis  debt  by  action,  on  the  groand  that  the  amount  of  the  debt  is  utiv^ 
described  in  the  sohednle,  unless  it  clearly  appears  that  the  error  is  eansed  by  enlpahle  seg* 
ligenee,  or  firaud,  or  evil  intention :  he  cannot  sue  for  fhe  alleged  excess :  die  proper  eoariB  it 
to  apply  to  have  the  amount  oorreeted,  under  sect  80  of  stat  7  A  8  Vict  c  98. 

Sect  21  of  stat  7  A  8  Vict  e.  98,  preTcnts  the  issuiDg  a  fl.  fa.  upon  a  Judgment  entered  op  on  s 
warrant  of  attorney  gi^en  before  the  petition ;  and  the  Crart  will  set  aside  such  ezseati<B, 
although  it  be  alleged  that  the  consideration  for  the  warrar.t  of  attoimc^  Is  miiiasnribiil  in  ^ 

.   schedule* 

LusHy  in  last  Term,  obtained  a  rule  calling  upon  the  plaintiff  to  sbov 
cause  why  the  writ  of  fi.  fa.  issued  in  this  cause  on  12th  Oetober,  1854, 
should  not  be  set  aside  with  costs. 

The  following  facts  were  stated  in  the  affidavits  made  upon  the  819- 
mens  at  Chambers,  after  mentioned,  and  in  support  of  Uie  rule.  Id 
February,  1846,  ddendant  executed  a  warrant  of  attomej  to 
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jodgment  for  2002.,  and  deliTered  it  to  plaintiff:  and  bj  the  memoran* 
dam  annexed  thereto  it  appeared  that  it  was  given  to  secure  the  sum 
of  1002.  with  interest  at  6  per  cent.  On  2d  September,  1846,  judgment 
was  entered  up  by  plaintiff.  On  2l8t  June,  1847,  defendant  signed  a 
petition  for  protection  from  process,  and  schedule,  which  were  filed  in 
the  Court  of  Bankruptcy,  according  to  the  provisions  of  stats.  5  &  6 
Vict.  c.  116,  and  7  ft  8  Vict.  c.  96:  and,  on  6th  August,  1847,  Edward 
Holroyd,  Esq.,  the  Commissioner  acting  in  the  matter  of  the  petition, 
made  a  final  order  for  protection  in  the  form  given  in  the  Schedule  to 
Btat.  7  ft  8  Vict.  c.  96.  Defendant  deposed  that  the  debt  owing  from 
him  to  plaintiff,  in  respect  of  the  warrant  of  attorney,  was  inserted  in 
the  schedule  as  follows:  «< Brook,  Miller,  Combs  near  Stowmarket, 
Suffolk :  20{.,  1843, 1844, 1846,  and  1846.  In  *the  month  of  Fe-  ^^^^ 
bnisry,  1845,  the  said  William  Brook  becatne  responsible  for  me  '- 
to  Messrs.  Prentice  ft  Hewitt,  creditors  No.  89,  in  the  sum  of  401. ;  and 
in  Febroary,  1846,  for  the  farther  sum  of  102. :  I  was  also  about  this 
time  indebted  to  said  William  Brook  in  the  sum  of  about  172.  1«.  6ci. 
for  goods  sold  and  delivered:  making  together  671. 1«.  6d.  And,  in 
the  ssid  month  of  February,  I  gave  the  said  William  Brook  a  warrant 
of  attorney  for  the  amount,  and  expenses  of  the  preparation  tiiereof, 
amoantiug  together  to  about  70{.  In  September  following,  the  said 
William  Brook  entered  up  judgment  thereon,  and  took  possession  of 
my  effects,  which  were  afterwards  sold  by  public  auction :  and,  after 
dedacting  expenses  of  levy,  ftc.,  from  amount  of  said  sale,  left  a  ba- 
hnoe  of  aboat  602. ;  which,  I  believe,  was  paid  over  to  said  William 
Brook  in  part  satisfaction  of  his  debt,  leaving  about  201.  now  due  in 
respect  thereof.  'Nie  said  William  Brook  the  further  sum  of  about  SL, 
1846 :  for  goods  had  since  February,  1846.  I  have  a  demand  on  said 
William  Brook  of  21.  18«.  lid.  The  said  William  Brook  and  Nelson 
fiatton,  Farmer,  of  Buxhall,  near  Stowmarket,  Suffolk :  20Z.,  1842, 
for  money  lent  by  the  said  Ndson  Hatton ;  for  the  due  payment  thereof 
the  said  William  Brook  joined  me  in  a  promissory  note  dated  in  April, 
1842,  payable  on  demand,  with  interest ;  which  interest  was  paid  up  to 
April,  1846.''  The  defendant  deposed  to  the  truth  of  the  above  state- 
ments, and  that  the  sums  of  402.,  lOL,  and  111  1«.  6(2.  formed  part  of 
the  consideration  for  which  the  warrant  of  attorney  was  given.  That 
the  plaintiff  had  suggested  that  the  warrant  of  attorney  should  be  given 
for  lOOL,  to  cover  any  further  sums  for  which  plaintiff  might  become 
responsible  for  defendant :  and  that  defendant  never  ^received  r*ogi^ 
ny  consideration  for  the  warrant  of  attorney  except  as  above  '- 
stated.  The  defendant  deposed  that  the  date  of  the  note  given  to 
Hatton  was,  by  mistake,  misstated  in  the  schedule ;  and  that  plaintiff 
^  not  become  surety  to  Hatton  till  after  the  warrant  of  attorney  was 
given.  The  warrant  of  attorney  appeared  in  fact  to  be  dated  9th 
Mu^  1846.    On  12th  October,  1864^  plaintiff  sued  o«t  of  ibo  Oourt 
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of  Qaeen's  Bench  a  writ  of  fi.  fa.  on  the  jadgment  entered  up,  direeted 
to  the  sheriff  of  Suffolk,  endorsed  to  levj  692.  8«.  lid.,  with  interest 
at  4  per  cent.,  from  September  2,  1846,  to  the  day  of  payment ;  and 
on  14th  October,  1854,  the  effects  of  defendant  were  seised  by  tiie 
sheriff,  and  sold  by  him  on  28th  October,  1854,  and  realized  892. 8t.  3d 
At  the  time  of  the  sale,  both  the  sheriff  and  plaintiff  had  notice  of  the 
insolvency,  and  that  defendant  objected  to  the  execution  as  illegal 
Defendant  deposed  that  the  greater  part  of  the  effects  seised  and  sold 
were  acquired  by  him  after  the  final  order  was  obtained,  and  that  bis 
assignee,  if  any,  had  not  filed  a  copy  of  his  claim  to  the  effects,  nor 
served  any  such  claim  on  defendant.  He  further  deposed  that,  at  ths 
time  of  suing  out  thb  writ,  202.,  with  the  interest  thereon,  was,  to  the 
best  of  his  information  and  belief,  the  whole  of  the  debt  due  upon  the 
warrant  of  attorney  and  judgment  which  remained  unpaid ;  and  the 
writ  was  to  levy  692.  8s.  Ilc2.,  with  interest  from  September  2, 1846^ 
to  the  day  of  payment ;  and  that  this  was  a  much  larger  sum  than  wu 
due.  The  estate  and  effects  of  defendant  had  been,  by  order,  vested 
in  the  official  assignee  of  the  Court  of  Bankruptcy ;  but  no  creditors' 
assignee  had  been  appointed.  It  appeared,  from  an  affidavit  filed,  by 
the  assistant  to  the  messenger  of  that  Court,  with  the  proceedingy 
*^^81  ^^®'®'  ^^^^  notices  *of  the  filing  of  the  petition  and  of  the  pid>- 
^  lie  sitting  for  the  first  examination  had  been  sent  by  him,  bj 
post,  to  the  creditors  named  in  a  list  annexed  to  the  affidavit,  whid 
list  included  plaintiff's  name  and  address  (as  in  the  defendant's  sche 
dttle).  Notice  had  also  appeared  in  the  Gasette,  and  in  a  new8pq>er 
circulating  in  Suffolk,  in  which  county  plaintiff  resided.  A  summoDS 
had  been  taken  out  at  Chambers,  to  set  aside  the  fi.  fa. :  but  W^ht- 
man,  J.,  after  time  taken  for  consideration,  declined  to  make  suy  order. 
In  answer,  it  was  deposed  that  the  warrant  of  attorney  was  to  secure 
1002.  with  interest,  due  from  defendant  to  plaintiff.  That,  by  the  iL 
fa.  of  September,  1846,  the  sheriff  was  commanded  to  levy  1002.,  with 
22.  8e.  bd.  for  interest,  and  82.  lOe.  for  costs  of  judgment,  making  1052. 
18e.  5i.,  together  with  12.  6s.  for  the  costs  of  the  writ,  levymg,  and 
incidental  expenses.  That  under  the  levy  852.  8e.  6c2.  was  paid,  as  the 
net  proceeds,  to  plaintiff,  leaving  a  balance  of  702.  14s.  lid.  due  to 
plaintiff  on  the  judgment.  That  the  amount  due  from  defendant  to 
plaintiff  for  goods  sold  and  delivered  was  852.  8t.  Id.,  and  not  172.  Is. 
6d.  That  plaintiff  had  no  recollection  of  receiving  notice  of  defend- 
ant's intention  to  apply  to  the  Court  of  Bankruptcy.  That  two  iBte^ 
views  had  taken  place  between  plaintiff  and  defendant,  in  Septembff, 
1858,  at  which  terms  for  satisfying  the  judgment  were  diaenssed ;  but 
defendant  never  alluded  to  the  proceedings  in  the  Court  of  Bankruptcy; 
and  that  it  was  not  till  after  plaintiff's  receipt  of  notice  of  defendanfs 
disputing  the  legality  of  the  last  fi.  fa.  that  plaintiff  diseovered  that 
defendant  had  received  the  final  order  for  protaetim.  .  That^  en  7tk 


4  BLUS  &  BLACKBUBN.    Q.  B.  888 

November,  1854,  plaintiff,  on  the  second  execution,  received  from  the 
^sheriff  (after  deducting  fees,  &c.)  291.  9$.  lid.  That  in  defend-  r^i^ aq 
tDt's  general  balance  sheet  in  the  Court  of  Bankruptcy  <(  the  '- 
UDOunt  due  bj  defendant  to  plaintiff  is  stated  to  be  20{.  instead  of  the 
nid  sum  of  702.  14«.  lid"  That  plaintiff's  attorney,  on  obtaining 
the  office  copy  of  the  general  balance  sheet,  and  before  the  sale  by  the 
iheriff,  instructed  the  sheriff's  officer  to  levy  201.  and  interest  less  than 
the  amount  endorsed  on  the  writ.  That,  at  the  time  of  the  execution 
rf  the  warrant  of  attorney,  defendant  was  a  trader  subject  to  the 
Bankrupt  laws. 

In  a  later  affidavit,  defendant  deposed  that  he  had,  in  the  interviews 
in  September,  1858,  distinctly  referred  to  the  final  order  for  protection ; 
ud  that  plaintiff  did  not,  at  any  of  the  interviews,  pretend  that  he  had 
not  before  heard  of  it. 

It  was  admitted  that  the  debts  inserted  in  the  defendant's  schedule 
amoonted  together  to  less  than  8002. ;  but  that,  if  the  plaintiff's  debt 
and  the  sum  realised  under  the  first  fi.  fa.  were  taken  at  the  amounts 
alleged  by  the  plaintiff,  the  whole  amount  would  exceed  8002. 

Warlike  now  showed  cause. — ^The  ground  upon  which  it  is  sought 
to  Bet  aside  this  fi.  fa.  is  that,  by  stats.  5  &  6  Vict.  c.  116,  and  7  &  8 
Vict.  e.  96,  the  defendant,  being  a  trader  indebted  in  less  than  3002.,  is 
protected  by  the  order  of  protection.  But  sect.  1  of  stat.  5  &  6  Vict. 
e.  116,  requires  <«  a  full  and  true  schedule  of  his  debts ;"  and  the  pro- 
tection can  apply  only  to  such  debts  as  are  scheduled ;  and,  if  any  debt 
be  not  scheduled  to  the  full  amount,  then  to  such  amount  only  as  is 
stated.  Here  the  debt  is  stated  untruly ;  and,  had  it  been  stated  truly, 
the  whole  debts  would  have  appeared  *to  be  more  than  8002.,  and  w-h^oaq 
the  statutes  would  have  been  inapplicable.  The  plea  in  bar,  given  ^ 
by  sect.  10  of  stat.  5  &  6  Vict.  c.  116,  is  inapplicable  since  stat.  7  k8 
Vict.  e.  96 :  the  plea  must  now  show,  not  only  that  the  debt  occurred 
before  the  petition,  but  that  it  was  scheduled ;  Phillips  v.  Pickford,  9 
Com.  B.  459  (E.  0.  L.  R.  vol.  67) :  and  it  follows  that  the  debt  must 
be  truly  scheduled.  Taylor  v.  Buchanan,  4  B.  &  0.  419  (E.  C.  L.  B. 
▼ol.  10),  was  a  decision  establishing  the  same  principle  under  stat.  1  6. 
4, 0. 119.  ILush  referred  to  sect.  80  of  sUt.  7  &  8  Vict.  c.  96.]  That 
gives  the  Commissioner  power  to  amend  inaccuracies  which  may  occur 
in  the  schedule,  as  to  the  amount  of  a  debt,  <^  without  any  culpable 
negligence  or  fraud  or  evil  intention  on  the  part  of  such  petitioner." 
Here  the  facts  show  fraud.  [Erle,  J. — There  may  be  cases  where  a 
petitioner  owes  the  same  party  several  debts,  as  for  a  continual  supply 
of  medicines :  there  it  should  seem  that,  if  only  a  part  be  entered  in 
the  schedule,  the  Commissioner  cannot  amend  by  inserting  what  is  in 
l^w  a  separate  debt :  but,  if  there  be  a  single  debt,  as  upon  a  bill  of 
exchange,  the  amount  may  be  amended,  if  inaccurately  stated.]  The 
lugnage  of  the  Court  in  Tyers  v.  Stunt,  7  Scott,  849,  to  a  certain 
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extent  sapports  that  view :  bat  it  is  difficult,  on  prineiple,  to  difttiDgnli 
between  the  omission  of  one  of  several  debts  and  the  omission  of  part 
of  a  debt.  At  any  rate  sect.  SO  is  inapplicable  in  the  case  of  fnod. 
Upon  whom  does  it  lie  to  have  the  amendment  made  ?  Reliance  may 
perhaps  be  placed  on  sect.  21  of  stat.  7  &  8  Yict.  e.  96,  which  eoacto 
that,  where  the  petitioner  has  executed  a  warrant  of  attorney,  or  cognovit 
♦R411  ^^  ^^'^  ^^^'  ^^  person  shall,  after  the  petition  is  filed,  «« avail 
•J  ^himself  of  any  execution  issued  or  to  be  issued"  on  a  judgment 
nnder  the  warrant  of  attorney  or  cognovit,  or  of  the  bill  of  sale.  Bit 
that  section  cannot  be  understood  as  avoiding  the  execution  in  a  ease 
where  the  debt  is  not  truly  scheduled ;  for  in  such  a  case,  according  to 
Phillips  V.  Pickford,  the  schedule  is  in  general  no  bar ;  and  it  cannot  be 
supposed  that  the  Legislature  intended  that  it  should  be  a  bar  in  the 
single  instance  of  a  warrant  of  attorney,  or  cognovit  or  bill  of  sale.  In 
that  case  the  debt  would  be  wholly  lost ;  for  the  judgment  would  be  set 
up  in  answer  to  an  action  for  the  consideration.  [Erlb,  J. — ^You  might 
prove,  under  sect.  21.]  The  creditor  may  have  no  notice,  if  the  debl 
be  not  in  the  schedule. 

LiLth  and  Wrathj  contrft. — ^It  is  not  expressly  alleged  thai  there  is  a 
fraud ;  and  no  such  inference  arises  upon  the  facts  sworn  to :  indeed  it 
does  not  appear  satisfactorily  that  the  debt  is  untruly  stated  in  fact 
This  Court  will  not  interfere  with  the  order  of  protection :  if  it  has  been 
improperly  made,  the  creditor  should  petition  the  commisaioner,  tnd 
have  it  rescinded,  under  sect.  12  of  stat.  5  &  6  Yict.  c.  116.  Had  that 
been  done,  the  Commissioner  would  no  doubt  have  amended  the  achedale, 
supposing  it  to  have  been  inaccurate.  The  notice  of  the  proceedings  i9 
to  be  given,  not  by  the  insolvent,  but  by  the  Court :  stat.  1  kS  Ykt.  c. 
98,  s.  8.  Further,  sect.  21  of  stat.  7  ft  8  Yict.  c.  96,  is  quite  general : 
the  holder  of  a  warrant  of  attorney,  though  not  named  in  the  sehedule, 
MAn-i  ^V  ^'oo^o  in  as  a  creditor.  *And  that  this  is  his  only  remedy 
^  appears  from  Parrott  v.  Congreve,  16  Sim.  679,  and  Keleey  v. 
Minter,  1  New  Ca.  721.  The  Legislature  appears  to  look  on  such 
instruments  as  tainted  with  suspicion. 

Lord  Campbbll,  C.  J. — ^I  am  of  opinion  that  thia  rule  ought  to  be 
made  absolute.  It  clearly  appears  to  have  been  the  intenti^m  of  the 
Legislature  that  a  party  holding  a  warrant  of  attorney  should  not  avail 
himself  of  it  against  a  petitioner  under  these  statutes,  but  should  take 
hb  dividend  with  the  other  creditors.  Mr.  Warlledge  argues  that  in  no 
case  is  the  order  of  protection  of  any  effect  where  there  is  a  franduleDt 
misrepresentation  of  the  debt  in  the  schedule :  and  he  suggests  that 
such  is  the  case  here.  I  think  we  could  not  act  upon  that  suggestion 
if  it  were  true ;  but  that  the  schedule  should  be  impeached  before  the 
commissioner.  But  I  cannot  find  that  the  fact  is  so.  I  thought  there 
had  been  an  express  allegation  to  that  effect  in  the  affidavits ;  but  we 
have  no  more  than  the  argument  of  counsel.    Nor  is  there  evi4snce  te 
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inpport  sach  an  allegation.  If  the  warrant  of  attorney  had  been  given 
for  a  debt  omitted  in  the  schedule,  and  70/.  remained  due,  there  might 
haye  been  some  groand  for  suggesting  a  fraudulent  motive  for  the  state- 
ment :  but  the  defendant  states  the  facts,  and  impeaches  the  considera- 
tion. On  the  other  side,  there  is  only  a  general  allegation  that  more 
money  is  due  in  respect  of  goods  sold :  but  how  much  is  due,  or  when  it 
became  due,  is  not  said.  There  is  therefore  not  enough  to  support  an 
allegation  of  fraud  or  culpable  negligence,  *even  had  such  been  ri^t^Ao 
made ;  and  the  correction,  if  necessary,  may  be  introduced  into  ^ 
the  schedule.  And,  further,  under  sect.  21  of  stat.  7  &  8  Vict.  c.  96, 
no  advantage  can  be  taken,  by  means  of  a  fi.  fa.,  of  a  warrant  of  attorney 
executed  before  the  petition  is  filed. 

Erlib,  J. — ^I  also  am  of  opinion  that  this  rnle  should  be  made  abso- 
lute. The  debt  is  mentioned  in  the  schedule:  unless  therefore  the 
amount  be  wrongly  stated  by  fraud  or  culpable  negligence,  the  commis- 
sioner may  correct  any  error.  Here,  even  if  the  amount  be  wrong, 
which  is  very  doubtful,  there  is  no  appearance  of  fraud  or  culpabU 
negligence.  And,  also,  I  am  of  opinion,  as  at  present  advised,  that  the 
plaintiff  is  prevented,  by  sect.  21,  from  enforcing  the  warrant  of  attorney 
bj  fi.  fa.,  and  that  he  must  prove  the  amount  of  his  olaim  before  the 
eommissioner. 

Ckompton,  J. — The  case  seems  to  me  directly  within  sect.  21.  I 
have  great  difficulty,  also,  in  saying  thaf  there  is  anything  suggesting 
the  fact  of  dishonesty.  We  find  that  the  defendant  expressly  states 
the  consideration,  and  offers  an  explanation,  which  the  plaintiff  does  not 
meet.  The  defendant  might  well  suppose  that  enough  had  been  taken 
to  reduce  the  actual  debt  to  the  sum  which  he  names ;  and  then  every- 
thing would  be  perfectly  honest. 

(No  fourth  Judge  was  present.)  Rule  absolute. 


♦WILLUM   SMITH  MELVILLE  v.  JOHN   STURR   DE  ^^^^ 

WOLF.    Apra  19.  L  ^^ 

Aetioa  bj  a  aMimiB  for  wsgM.  PImi  :  Kerer  indebted,  and  Pnyment  into  Court 
It  appeared  thnt  pUintiif  had  signed  articlei  to  senre  at  7/.  a  month,  on  a  leeking  Toyage  to 
the  Paeifie  Ocean  and  back,  tlU  the  ship's  retnrn  to  the  United  Kingdom  or  for  a  term  of  three 
yean.  The  eaptaio  was  sent  home  from  Monte  Video  by  a  Naval  Court  eonstitnted  under 
The  MereantUe  Marine  Aet*  1850,  to  be  tried  for  shooting  one  of  the  orew.  Plaintiff  was  sent 
home,  by  the  eoart,  from  the  same  place,  as  witness  against  him,  and  attended  the  trial  in  this 
ocimtiy.  When  the  trial  was  over,  the  ship  was  in  the  Paoifle,  and  plaintiff  eonld  not  practi- 
cally retnm.  The  payment  into  Court  oovered  the  wages  up  to  the  time  when  the  plaintiff  lefjt 
the  ihip  in  obedienoe  to  the  order  of  the  Naval  Court  The  plaintiff  clumed  further  wages  up 
to  the  time  when  the  trial  terminated. 
IbU :  that  he  WM  not  wtttUd  to  tny  waget  »Aer  he  left  the  ehip. 

Action  «<  for  money  payable  by  the  defendant  to  the  plaintiff  for 
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wages  due  and  payable  by  tbe  defendaDt  to  tbe  plaintiff  as  a  hired 
mariner  and  ship's  carpenter  of  and  belonging  to  a  certain  ship  or  Tessd 
of  the  defendant,  under  and  by  virtue  of  a  certain  hiring  by  the  defend* 
ant  of  the  plaintiff  as  such  mariner  and  ship's  carpenter/'  for  work  and 
labour,  and  on  accounts  stated. 

Pleas  (except  as  to  1S{.  5«.,  which  was  paid  into  Conrt) :  1.  Nerer 
indebted.  2.  Payment.  8.  Set-off.  4.  That  plaintiff's  claim  (except 
as  aforesaid)  is  made  in  respect  of  a  hiring  of  the  plaintiff,  and  the 
wages  claimed  in  respect  of  such  hiring,  as  mariner  and  carpenter  on  a 
voyage  on  board  a  certain  foreign-going  ship ;  that  in  the  course  of  tbe 
said  voyage  complaint  was  made  to  one  of  Her  Majesty's  consuls  at  a 
foreign  port  of  an  offence  alleged  to  have  been  committed  by  the  master 
of  the  ship ;  and  the  said  consul,  in  pursuance  of  the  statute  in  that 
behalf,  and  having  power  and  jurisdiction  so  to  do,  cansed  the  said 
master  to  be  conveyed  to  England  under  restraint,  to  be  there  proceeded 
against  in  respect  of  the  matter  aforesaid  according  to  law ;  and  the 
*84M  ^^^^  consul,  then  having  jurisdiction  and  power  so  to  do,  caused 
^  ^plaintiff  to  leave  the  said  ship  and  cease  from  the  said  voy^, 
and  proceed  to  England  as  a  witness  in  the  matter  aforeaaid ;  or  tbe 
plaintiff  voluntarily  left  the  said  ship  and  ceased  from  the  said  voyage, 
and  the  defendant  did  not  discharge  the  plaintiff;  and  that  no  part  of 
the  said  claim  (except  as  in  the  introductory  part  of  this  plea  is 
excepted)  ever  was  earned  by  or  became  payable  to  plaintiff;  and  the 
plaintiff,  after  quitting  the  said  ship  and  ceasing  from  the  said  voyage, 
did  not  return  to  the  said  ship  or  voyage,  or  render  any  further  services 
to  defendant ;  and  defendant  never  assented  or  agreed  that  any  wages 
or  sum  part  of  the  said  claim  (except  as  aforesaid)  should  become  dse 
or  be  paid  to  the  plaintiff  after  quitting  the  said  ship  as  aforesaid. 

Issue  was  taken  on  these  pleas. 

On  the  trial,  before  Cresswell,  J.,  at  the  last  Liverpool  Assises,  the  only 
witness  called  was  the  plaintiff.  By  his  evidence  it  appeared  that  the 
defendant  was  owner  of  the  ship  Lady  Elma  Bruce,  and  that  plaintiff 
signed  articles,  in  the  ordinary  form,  to  serve  as  carpenter  on  board  her, 
at  7/.  per  month,  on  a  voyage  "  from  Liverpool  to  St.  John,  thence  to 
Valparaiso  and  places  on  the  west  coast  of  America,  Pacific  Ocean,  or 
wherever  freight  may  offer,  with  liberty  to  call  at  a  port  for  orders,  and 
until  her  return  to  a  final  port  of  discharge  in  the  United  Kingdom,  or 
for  a  term  not  to  exceed  three  years."  The  ship  sailed  on  her  voyage 
in  November,  1858.  On  the  4th  April,  1854,  on  the  High  Seas,  the 
captain  shot  one  of  the  crew.  At  the  next  port  which  they  made,  being 
Monte  Video,  the  captain  went  ashore,  and  was  detained.  Shortlj 
afterwards  the  plaintiff  and  others  of  the  crew  were  taken  ashore,  vA 
i^oACTi  f<>^Qci  a  court  ^sitting,  composed  of  the  British  consul,  a  nanl 
-*  captain,  and  a  merchant  captain.  The  captain  of  the  Lady  Ehos 
Bruce  was  in  charge  before  this  court.    The  plaintiff,  amongst  otbei% 
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¥88  ezunmed  upon  oaUi  by  the  consul ;  his  deposition  was  written  down 
by  the  oonsal  and  signed  bj  himself;  and  he  was  told  by  the  consal  that 
hd  mast  go  to  England  as  a  witness.  A  new  captain  was  appointed  to 
ODmmand  the  Lady  Elma  Bruce.  The  former  captain,  the  plaintiff  and  the 
other  witnesses  came  home  to  Southampton  in  a  steamer ;  the  captain 
was  tried  at  the  Winchester  Summer  Assises  in  July,  1854,  and  was 
acquitted,  the  plaintiff  being  one  of  the  witnesses  against  him.  The 
plaintiff  then  applied  at  the  defendant's  o£Bce  for  his  wages,  and  was  told 
he  ahoold  be  paid  up  to  the  day  he  left  the  ship  at  Monte  Video,  but  that 
he  most  apply  to  the  Gk>vemment  for  anything  after  that  day.  The 
plaintiff  wrote  to  Lord  Palmerston,  then  Home  Secretary,  and  received 
an  answer  to  the  effect  that  the  dispute  between  him  and  bis  owners 
must  be  settled  at  law,  and  that  Qovemment  would  do  nothing.  The 
plaintiff  took  this  letter  to  the  defendant's  office,  at  Liverpool,  and  gave 
it  to  the  defendant,  who  threw  it  on  the  ground  and  ordered  the  plaintiff 
out  of  his  office,  without  saying  anything  more.  The  plaintiff  then  com- 
menced this  action  on  the  22d  August,  1854.  The  money  paid  into 
Court,  together  with  some  undisputed  payments  and  set-off,  discharged 
the  wages  at  the  rate  of  72.  a  month  up  to  the  day  the  plaintiff  left 
Monte  Video. 

The  learned  Judge  directed  a  nonsuit,  but  reserved  leave  to  move  to 
enter  a  verdict  for  16L,  if  the  plaintiff  was  entitled  to  wages  from  the 
day  of  the  plaintiff's  ^leaving  Monte  Video  till  the  issuing  of  the  r^e » ji^ 
writ.  The  defendant's  counsel  added  to  the  facts  above  stated  ^ 
that  the  ship  had  not  yet  returned  from  her  voyage,  and  that  he  had 
been  obliged  to  hire  other  seamen  to  supply^the  places  of  the  plain- 
tiff and  the  other  witnesses ;  which  facts  were  admitted  on  the  part  of 
the  plaintiff. 

Blackburn  now  moved  for  a  rule  Nisi  according  to  the  leave  reserved. 
—The  4th  plea  is  framed  on  the  supposition  that  the  plaintiff  was  sent 
home  as  a  witness  by  the  consul  acting  under  stat.  7  &  8  Vict.  c.  112,  ss. 
59,  60 :  but  the  proof  was  that  he  was  sent  home  by  a  naval  court  con- 
stituted under  sect  82  of  The  Mercantile  Marine  Act,  1850  (18  k  14 
Vict  c  93),  and  exerobing  this  power  by  virtue  of  sect.  24  of  The  Mer* 
cantile  Marine  Act  Amendment  Act,  1851  (14  &;  15  Vict.  c.  96).  But 
the  substantial  question  whether  the  plaintiff  is  entitled  to  recover  is  no 
doubt  raised  by  the  plea  of  Never  indebted.  It  is  quite  true  that  the 
defendant  has  lost  the  benefit  of  the  plaintiff's  services  during  the  time 
he  was  in  attendance  as  a  witness;  but  that  is  not  the  plaintiff's  fault. 
The  case  is  analogous  to  that  of  Beale  v.  Thompson,  4  East,  546,  where 
the  seamen  recovered  wages  during  the  period  they  were  kept  in  a  Rus- 
sian prison  in  the  interior  of  the  Russian  territory.  [Cbompton,  J. — 
In  that  case  the  seamen  returned  to  the  ship  and  actually  served  out  the 
voyage>  Lord  Campbell,  C.  J. — It  was  only  an  embargo,  a  temporary 
suspension  of  the  contract  of  service.    Here  there  was,  without  any  fault 

VOL.  lY.— «6  2x2 
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on  either  sidey  a  complete  dissolution  of  that  contract.]    The  question 
seema  to  be  whether  it  is  a  complete  dissolution  of  the  contract.    In  the 

^^ASKl  ^'^^^^^''J  ^^^^  ^'  ^  serrant  attending  as  a  witness  at  *tbe  assises 
^  in  obedience  to  a  subpoena,  it  is  never  supposed  that  he  forfeits 
his  wages.  It  is  like  sickness  disabling  the  seaman,  who  may  nererthd' 
less  recover  his  wages ;  Chandler  v.  6rieves.(a)  [Lord  Campbell,  G. 
J. — These  are  but  temporary  interruptions.  The  servant  may  and  does 
return  to  his  work  after  giving  evidence ;  but  in  this  case  the  seaman 
could  not  return  to  hb  ship.]  Practically  in  this  case  he  could  not,  u 
it  was  in  the  Padfic  Ocean  at  the  time :  and,  were  the  plaintiff  smng  for 
being  discharged  at  Liverpool,  that  would  reduce  the  damages  to  a 
farthing;  but  the  law  must  be  the  same  with  regard  to  a  distant  voyage 
and  to  a  near  one.  The  greater  or  less  physical  difficult  of  a  return  to 
serve  can  hardly  make  a  difference  on  legal  principle. 

Even  if  the  plaintiff  cannot  return  and  serve,  that  is  no  reason  why 
he  should  not  be  paid  his  wages.  The  case  resembles  that  of  use  and 
occupation  for  premises  which  have  been  burned  down ;  lion  v.  Gorton, 
6  New  Ca.  501. 

Nothing  turns  on  the  voyage  not  being  yet  completed ;  for  what  took 
place  in  the  defendant's  office,  just  before  the  action,  was  a  com{dete 
renunciation  of  the  contract  by  the  defendant,  and,  on  the  suppontion 
that  the  plaintiff  ought  to  be  paid,  entitled  him  to  sue  at  once. 

Our.  adv.  vtA. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (April  28), 
delivered  judgment. 

We  are  of  opinion  in  this  case  that  the  nonsuit  was  right,  and  that  do 
rule  should  be  granted.  The  money  paid  into  Court  covered  the  phin- 
tiff's  demand  for  wages  during  the  whole  time  that  he  had  served  oi 
^n  4 Q-|  board  the  ^'ship :  and  we  think  that,  upon  the  facts  proved,  the 
-'  shipowners  were  not  liable  to  pay  him  wages  for  a  longer  period. 
By  authority  of  the  British  Legislature  he  was  then  separated  from  tin 
sUp  at  a  foreign  port,  and  sent  to  Bngland,  without  any  reasonable  pos- 
sibility of  his  ever  being  able  to  rejoin  the  ship  during  the  voyage  la 
which  she  was  engaged.  No  blame  is  to  be  imputed  to  him ;  and  tlieie 
has  been  no  forfeiture  of  wages ;  but  he  cannot  be  considered  as  baiiog 
earned  the  wages  in  dispute.  After  he  was  sent  home  from  Monte  Video 
to  England,  he  neither  served  under  the  articles  actually  nor  constmetirely : 
and,  as  from  that  time  the  relation  of  employer  and  employed  could  noi 
be  renewed  within  the  scope  of  the  original  hiring,  we  think  that  tbe 
contract  must  then  be  considered  as  dissolved  by  the  supreme  aotboritj 
of  die  state,  which  is  binding  on  both  parties.  - 

It  is  worthy  of  remark  that,  if  the  plaintiff  had  remained  on  board  tke 
ship,  he  could  not  have  maintained  the  action ;  for  when  it  was  oooh 
mraoed  the  ship  had  not  completed  her  voyage.    Nothing  that  paoed 

(•)  Koto  (a)  to  Gtoiuur «.  M«7«r,  S  H.  BL  SOSL 
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when  he  demanded  his  wages  at  Liverpool  can  be  considered  as  a  dismis- 
sal from  the  service,  or  as  giving  him  any  right  to  wages  pro  ratft. 

We  are  certainly  bonnd  by  the  case  of  Beale  v.  Thompson,  4  East, 
546,  which  was  so  mnch  relied  upon  by  the  plaintiff's  counsel ;  and, 
indeed,  we  entirely  approve  of  that  decision;  for  there  nothing  had 
occurred  to  dissolve  the  contract;  and  the  relation  constituted  between 
the  parties  when  the  ship's  articles  were  signed  might  well  be  considered 
as  enduring  till  the  return  of  the  ship  to  "^England.  The  ship  r^eoe/v 
was  only  detained  under  an  embargo,  which  in  its  nature  is  only  ^ 
a  temporary  act ;  and  it  might  have  been  removed  at  any  time  from  day 
to  day.  When  an  embargoed  ship  is  released,  the  adventure  is  to  be 
prosecuted  as  if  the  delay  had  arisen  from  some  mere  physical  impedi* 
meat  In  point  of  fact,  the  embargo  being  removed  on  the  death  of  the 
Emperor  Paul,  the  voyage  was  resumed ;  and,  by  the  agency  of  the 
plaintiff  serving  on  board  the  ship  according  to  the  articles  he  had  signed, 
the  adventure  was  completed  and  freight  was  earned.  There  had  been 
DO  dissolution  of  the  contract ;  and  there  was  no  diflBculty  in  supposing 
that  the  seaman  continued  in  the  service  of  the  owners  of  the  ship  during 
the  whole  period  for  which  the  wages  were  claimed. 

Then,  an  act  being  done  by  public  authority  which  rendered  any 
further  performance  of  the  contract  impossible,  we  think  that  the  con- 
tract was  dissolved.  It  then  became  necessary  for  the  master  of  the 
ship  to  hire  in  the  plaintiff's  place  another  seaman  to  whom  wages  must 
be  payable. 

It  is  possible  that  some  hardship  may  be  thrown  upon  the  plaintiff  by 
this  forcible  dissolution  of  the  contract :  but,  where  a  seaman  is  woX 
home  or  detained  under  the  Act  of  Parliament  referred  to,  it  must  be 
snpposed  that  he  will  either  be  recompensed  by  the  individual  who  seeks 
to  obtain  his  attendance  as  a  witness,  or  that  the  Government  will  direct 
his  expensee  to  be  defrayed,  and  a  reasonable  sum  to  be  paid  to  him  for 
his  loss  of  time,  while  prevented  from  following  his  tradle  that  he  may 
assist  as  a  witness  in  the  administration  of  criminal  justice. 

Bnle  refused. 


♦THOMAS  GREAVES  v.  JOHN  HUMPRIES  and  GEORGE  p^^.- 

MAJOR  HUMPRIES.    April  19.  •-  ^^ 

In  in  MtSon  of  eootnct  igainBt  two  dBfendants,  A.  And  B.,  A.  laffered  Judgment  bj  d«faall)  B. 
pleaded  NoTer  Indebted,  on  wbieb  bene  wu  Joined.  On  tbe  trial  it  appeared  by  the  evidenet 
that  B.y  the  defendant  who  pleaded  Nerer  indebted,  was  lolely  liable,  A.,  the  defendant  whe 
hid  allowed  jadgment  to  go  bj  default,  not  being  a  contracting  party.  B.'i  conniel  daimed 
a  Donrait  The  Judge  ordered  tbe  record  to  be  amended,  by  striking  out  the  name  of  tbe 
deftndant  A.,  and  directed  a  Terdiot  against  B.,  subject  to  leare  to  more  to  enter  a  nonsuit^ 
if  the  Court  should  think  that  the  amendment  ought  not  to  hare  been  made. 

Bald :  that  the  amendment  was  properly  made ;  and  the  Court  reflued  a  nlf . 

SumiBzioa  on  the  record  that  the  writ  had  been  isaaed  against  both 
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defendaDta ;  that  the  defendant  George  Major  Uamfriea  did  not  appear; 
and  that  judgment  by  default  had  been  signed  against  him  for  79L  17f. 
l\d.<t  the  amount  endorsed  on  the  writ.  Declaration  against  the  other 
defendant  John  Humfries  for  work  and  labour. 

Plea  by  John  Humfries :  That  the  defendants  never  were  indebted 
modo  et  form&.    Issue  thereon. 

On  the  trial,  before  Cresswell,  J.,  at  the  last  Spring  Assises  for 
York,  it  appeared  that  the  action  was  brought  to  recover  the  anoant 
of  an  attorney's  bill  of  costs  in  an  action  brought  in  the  name  of  George 
Major  Humfries  for  a  libel  on  him.  It  appeared,  however,  that  the 
retainer  of  the  plaintiff  to  conduct  the  suit  was  from  the  defendant 
John  Humfries  only,  George  Major  Humfries,  the  plaintiff  in  that 
action,  not  being  a  person  on  whose  credit  the  attorney  chose  to  pro* 
ceed.  On  thb  being  proved,  the  defendant's  counsel  claimed  a  non- 
suit. The  Judge  directed  the  record  to  be  amended  by  striking  out 
the  name  of  the  defendant  Geoi^  Major  Humfries,  and  directed  a  ver- 
dict for  the  plaintiff,  with  leave  to  move  to  enter  a  nonsuit  if  the  Court 
should  be  of  opinion  that  the  amendment  ought  not  to  have  been  made. 
^^._  ^Aihertan  now  moved  for  a  rule  to  show  cause  why  a  nonsuit 
-'  should  not  be  entered  pursuant  to  the  leave  reserved. — ^Tbe 
enactment  which  was  supposed  to  give  the  Judge  power  to  strike  out 
the  name  of  George  Major  Humfries  is  sect.  87  of  the  Common  Lsw 
Procedure  Act,  1852  (15  k  16  Vict.  c.  76).  That  section  enacts  thtt, 
« in  case  it  shall  appear  at  the  trial  of  any  action  on  contract  that 
there  has  been  a  misjoinder  of  defendants,  such  misjoinder  may  be 
amended,  as  a  variance,  at  the  trial,  in  like  manner  as  the  misjoinder 
of  plaintifb  has  been  hereinbefore  directed  to  be  amended."  That 
refers  to  sect.  85,  in  which  it  is  provided  that  a  misjoinder  of  plaintift 
may  be  amended,  as  nearly  as  may  be,  in  the  same  manner  as  varianoee 
are  amendable  under  stat.  8  &  4  W.  4,  a  42.  But  here  the  judgment 
has  been  signed  against  the  defendant  Gkorge  Major  Humfries ;  a&d 
the  amendment  will  make  the  record  inconsistent.  [Lord  Campbill, 
C.  J. — If  the  name  of  George  Major  Humfries  is  struck  out,  the  judg- 
ment against  him  is  struck  out  also.]  That  would  in  effect  be,  not 
amending  a  variance,  but  putting  an  end  to  a  step  in  the  cause.  There 
is  no  power  to  get  rid  of  the  judgment.  [Crompton,  J. — ^The  objection 
on  which  you  claimed  a  nonsuit  was  that  there  was  a  variance  between 
the  description  of  the  contract,  which  was  laid  to  be  with  two,  and  that 
proved,  which  was  with  one.  Why  should  there  not  be  an  amendment 
of  any  variance  after  a  judgment  by  default,  or  a  judgment  on  demorrer 
on  the  same  plea  ?  Ton  assume  that  it  is  impossible  to  do  this,  becaose 
it  gets  rid  of  the  effect  of  the  judgment :  but  why  should  not  the  effect 
of  the  judgment  be  got  rid  of?] 

i^agrn-i      ^^ ^  Campbbll,  C.  J. — I  sm  of  opinion  that  there  ^'should  he 
J  no  rule  in  this  case.    The  statutes  giving  the  power  of  amend- 
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ment  are  most  sftlutary  remedial  statutes,  and  ought  to  receive  a  liberal 
or,  at  all  events,  a  fair  constroction.  I  think  that  the  name  of  this 
defendant  was  properly  struck  out ;  and  when  the  name  was  struck  out, 
the  judgment  and  everything  dependent  on  that  name  became  as  if  it 
nerer  had  existed. 

(WiQHTMAN,  J.,  had  left  the  Court.) 

Ebli,  J. — But  for  the  judgment  by  default  it  is  not  disputed  that 
the  name  of  George  Major  Humfries  ought  to  have  been  struck  out ; 
and  the  judgment  by  default  may  be  got  rid  of  for  any  reason  making 
itjost  to  do  so. 

CROMPTONy  J. — ^There  can  be  no  doubt  that  this  case  is  within  the 
enacting  part  of  sect.  87,  by  which  a  misjoinder  may  be  amended,  as  a 
variance,  at  the  trial.  I  find  no  words  expressing  a  restriction  in  cases 
where  there  has  been  a  judgment  by  default.  We  should  not  introduce 
into  the  statute  a  restriction  which  the  Legislature  have  not  expressed^ 
and  which,  I  believe,  they  never  contemplated. 

AtherUm  took  nothing  by  his  motion. 


•WILLUM  KITSON  v.  EDWARD  BANKS  JULIAN  and  ^^^^ 

JOHN  COWELL  STAEK.    April  20.  L  ^^ 

JMntdaaiM,  J.  aad  8.»  gaT«  »  Joint  And  Mvenl  boDd  to  plaintiff;  tho  oonditloa  whoreof  recited 
UuU  J.  had  beon  appointed  eleiii  to  plaintiil^  and  that,  upon  raoh  appointment  being  made,  it 
wu  agreed  that  J.,  and  8.  as  lurety  for  J.,  ehoald  enter  into  the  bond  for  the  doe  ezeontion 
of  htf  laid  offtee;  and  tho  condition  was  declared  to  be  that*  if  J.  sbonld,  ''from  time  to  time 
lad  it  all  timeSy  so  long  o  be  tball  eontlaae  to  bold  the  said  office  or  employment^"  dnlj 
•eeotmt  for  and  pay  to  plaintiff  all  inmi  of  money  reoeived  by  him  "by  7irtoe  or  in  execution 
of  his  said  offloe,"  and  account  for  and  delirer  to  plaintiff  all  books  and  things  **  which  shall, 
ftiaoy  time  or  times,  be  reoeiTcd  by  or  come  to  his  hands  by  Tirtne  or  in  ezecntion  of  his  said 
ofioe  or  employment,"  and  should  **  at  all  times"  regularly  keep  a<  )ounts  of  such  sums,  books, 
Ae.,  and  should  "  faithfully  and  diligently,  in  all  respects,  demean  and  conduct  himself  in  the 
nid  ottce  or  omployment,  aad  in  all  matters  and  things  relating  to  or  concerning  the  same," 
tho  bond  should  be  void. 

PlaiDtiff  declared  on  the  bond  against  defendants  J.  and  S.  Plea  (after  setting  out  the  condi- 
tion) :  That  tho  appointment  of  J.  to  the  said  office  and  employment  was  for  one  year,  from,  Ac, 
to,  Ae^  and  no  longer ;  aad  that  J.  did  well  and  truly  observe,  perform,  Ac,  all  the  articles, 
Ac,  in  the  condition  specified.  Replication :  That  J.,  with  the  assent  of  defendants  and 
plaintiff,  remained  in  the  said  office  and  employment  after  the  expiration  of  the  year  for  a  long 
period,  and,  during  siieh  last-moationed  period,  and  before  the  commencement  of  the  sui^ 
omitted  to  account^  Ac,  for  sums  received  by  him  "  under  and  by  virtue  and  ia  execution  of 
Ml  said  office  during  such  period."    On  demurrer  to  the  replication,  Held : 

Tlist  the  allegation  ia  tho  plea,  as  to  the  time  for  which  J.  was  in  fact  appointed,  had  the  same 
offset  as  if  the  period  of  the  appoiatmeat  were  recited  ia  the  coaditioa. 

That  the  plea  showed  a  good  defeace,  the  liability  of  defeadaats  oa  the  boad  act  exteadiag  bo« 
yond  the  specified  year. 

Alt  the  rsplieatioB  did  not  aaswtr  the  plea,  for  that  it  did  aot  show  more  thaa  a  firtth  appoiat^ 
Boat  by  parol,  which  would  act  be  oompreheaded  ia  the  ooaditioa  of  the  boad. 

Ibi  deelaration  alleged  that  defendants  and  Robert  Stark,  sinoe 
daceasedy  on  12th  Aprili  1850,  by  writing  obligatory,  sealed,  Ac, 
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acknowledged  themselves  to  be  jointly  and  seyerally  bovnd  to  plaintiff 
in  the  penal  sum  of  4002.     Breach :  Non-payment. 

The  plea  set  out  the  bond  and  condition :  the  latter  was  as  followB. 
<(  Whereas  the  said  Edward  Banks  Julian  has  been  appointed  clerk  to 
The  Torquay  Gas  Company,  and  superintendent  and  inspeetor  of  the 
works  and  property  of  the  said  Company,  and,  upon  such  appointment 
being  made,  it  was  stipulated  and  agreed  that  he  the  said  B.  B.  Jnliao, 
and  his  said  co-obligors  as  sureties  for  him,  should  enter  into  sodi  bond 
«A^^1  *^  obligation  for  the  due  execution  of  his  said  office  as  is  abore 
^  written ;  and  it  has  been  agreed  that  the  said  bond  or  obligation 
shall  be  made  and  given  to  the  said  William  Kitson  in  trust  for  the 
said  Company :  Now  the  condition  of  the  above  written  bond  or  obliga^ 
taon  is  such  that,  if  the  said  E.  B.  Julian  do  and  shall,  from  time  te 
time  and  at  all  times,  so  long  as  he  shall  continue  to  held  the  said  oiEce 
or  employment,  duly,  faithfully,  and  punctually  account  for  and  ptj 
over  to  the  said  W.  Kitson  all  and  every  sum  and  sums  of  money 
whidi  shall  be  received  or  collected  by  him,  the  said  E.  B.  Julian,  hj 
virtue  or  in  execution  of  his  said  office  or  employment,  and  do  and 
shall  account  for  and  deliver  over  to  the  said  William  Kitson  all  and 
every  the  books,  papers,  accounts,  goods,  chattels,  matters,  and  things 
which  shall,  at  any  time  or  times,  be  received  by  or  come  to  his  hands 
by  virtue  or  in  execution  of  his  said  office  or  employment,  and  do  and 
shall,  at  all  times,  regularly  and  fairly  keep,  and,  when  thereunto 
required,  transcribe  and  deliver  to  the  said  William  Eatson,  a  juat  and 
true  account  in  writing  of  all  such  sum  and  sums  of  money,  books, 
papers,  accounts,  goods,  chattels,  matters,  and  things,  and  do  and 
shall  faithfully  and  diligently,  in  all  respects,  demean  and  condaet 
himself  in  the  said  office  or  employment,  and  in  all  matters  and  things 
relating  to  or  concerning  the  same,  then  this  obligation  shall  be  void, 
or  otherwise  shall  remain  in  full  force  and  virtue."  Averment :  that 
the  appointment  of  the  defendant  E.  B  Julian  to  the  office  and  employ- 
ment in  the  said  condition  mentioned  was  an  appointment  of  him  to 
the  said  office  and  employment  for  one  year  from  Lady  Day  in  the  yesir 
of  our  Lord  1850,  and  no  longer ;  and  that  he,  the  defendant  E.  B. 
^oron  Julian,  did  *well  and  truly  observe,  perform,  fulfil,  and  keep  all 
-^  and  singular  the  articles,  clauses,  payments,  conditions,  and 
agreements  in  the  said  condition  of  the  said  writing  obligatory  speci- 
fied, comprised,  and  contained,  in  all  things  therein  contained  on  his 
part  and  behalf  to  be  observed,  performed,  fulfilled,  and  kept,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  condition. 

Replication.  That  he,  the  said  E.  B.  Julian,  by  and  with  the  assent 
of  the  defendants  and  the  said  Company,  continued  and  remained  ia 
the  said  office  and  employment  after  the  expiration  of  the  year  in  the 
said  plea  mentioned,  for  a  long  period  of  time ;  and,  during  aaoh  last- 
Bsentiooad  period^  Mid  before  the  oommeBoement  of  tUa  aniti  wattid 
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and  neglected  to  account  for  and  pay  over  to  the  said  W.  Kitson  divers 
sums  of  money  which  had  been  received  and  collected  bj  him,  the  said 
£.  B.  Julian,  under  and  bj  virtue  and  in  execution  of  his  said  office 
daring  such  period. 

Demurrer.    Joinder. 

Kemplajfj  for  the  defendants. — The  question  is  whether,  on  this  bond, 
the  liability  continues  after  the  expiration  of  the  year  for  which  the 
defendant  Julian  was  appointed.  [Lord  Campbell,  G.  J. — It  does  not 
appear  from  the  bond  or  condition  that  the  appointment  was  for  a  year 
only.]  That  appears  afterwards  on  the  record,  as  in  The  Wardens  of 
St.  Saviour's,  Southwark,  v.  Bostock,  2  New  R.  175,  and  Hassell  v. 
Long,  2  M.  &;  S.  863  (£.  0.  L.  R.  vol.  28),  after  mentioned.  A  condi- 
tion for  the  performance  of  his  duty  by  a  deputy  postmaster  so  long  as 
he  shall  continue  deputy  postmaster  was  held  to  be  restrained  by  a 
recital,  in  the  condition,  that  the  party  was  ^appointed  for  the  r^af-m 
term  of  six  months ;  and  the  obligor  was  held  not  liable  for  a  ^ 
breach  committed  after  the  expiration  of  the  six  months ;  Lord  Arling- 
ton V.  Merricke,  2  Saund.  411.  To  the  same  effect  are  Liverpool 
Waterworks  Company  v.  Atkinson,  6  East,  607,  The  Wardens  of  St. 
Saviour's,  Southwark,  v.  Bostock,  2  New  R.  175,  Hassell  v.  Long,  2  M. 
k  S.  368  (E.  C.  L.  R.  vol.  28),  which  last  case  seems  to  be  identical  with 
the  present.    The  principle  was  also  acted  upon  in  Peppin  v.  Cooper, 

2  B.  &  Aid.  431,  and  Bamford  v.  lies,  8  Exch.  880.t  "  The  said 
office,"  in  the  condition  here,  is  confined  to  the  office  as  constituted  by 
the  original  appointment ;  that  is,  for  a  year.  That  is  the  interpreta* 
tioQ  adopted  by  Lord  EUlenborough  in  Liverpool  Waterworks  Company 
V.  Atkinson.    [Lord  Campbell,  C.  J. — ^In  Mayor  of  Berwick  v.  Oswald, 

3  S.  &  B.  653  (E.  C.  L.  R.  vol.  77),(a)  the  question  turned  much  upon 
the  identity  of  the  office.]  It  did  so :  but  it  will  be  found  that  the  prin- 
ciple for  which  the  defendant  now  contends  was  not  impugned :  the 
condition  there  provided  for  future  elections ;  and  the  only  question 
was  whether  the  office  had  been  so  altered  in  its  nature  by  a  change  of 
the  statute  law  as  to  destroy  the  identity.  In  Augero  v.  Keen,  1  M. 
&  W.  390,t  also,  the  condition  provided  for  the  case  of  reappointment. 

W.  S.  Oro€8f  contri. — In  several  of  the  cases  cited  it  appeared,  either 
bj  the  condition  of  the  bond,  or  by  the  document  set  out,  that  the 
appointment  was  only  for  a  limited  time :  here  that  fact  is  only  intro- 
duced by  the  ^defendant's  plea.  Thus  in  Lord  Arlington  v.  Mer-  r«oro 
ricke  and  Liverpool  Waterworks  Company  v.  Atkinson  the  con-  ^ 
dition  recited  the  time  for  which  the  appointment  was  made.  It  seems 
to  have  been  taken  for  granted,  in  Bamford  v.  lies,  that  if  the  nature 
of  the  appointment  had  not  been  altered  the  liability  would  have  con- 
tinued after  the  expiration  of  the  year.    But,  further,  the  replication 

(a)  In  Sxoh.  Ch. ;  afBrming  the  Judgment  of  Q.  B.,  ia  lUyor  of  Berwiok  v.  Oiwald,  1  B.  A  B. 
»5  (B.  CL  L.  B.  ToL  72). 
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here  shows  that  Julian  remained  in  the  office,  for  a  time  posterior  to 
the  expiration  of  the  year  and  including  the  time  of  the  breach,  with 
the  assent  of  both  defendants.  [Crompton,  J. — That  might  have  been 
an  answer,  if  it  amoanted  to  a  traverse  of  the  plea :  bat,  as  the  replica- 
tion is  framed,  we  can  take  it  only  as  showing  a  reappointment.]  The 
replication  brings  the  case  within  the  words  of  the  condition :  it  alleges 
a  continuance  in  the  said  office.  [Erlb,  J.,  referred  to  Curling  v. 
Chalklen,  8  M.  &  S.  502  (E.  C.  L.  B.  vol.  80).] 

Kemplatff  in  reply. — There  the  plea  stated  only  that  the  office  « is  an 
annual  office,"  not  that  it  was  so  at  the  time  of  making  the  bond. 

Lord  Oampbbll,  0.  J. — The  liability  continues  after  the  expiration 
of  the  year,  if  that  was  the  intention  of  the  parties.  In  Lord  Arlington 
V,  Merricke  the  Court  seems  to  have  considered  that  the  parties  intended 
otherwise.  Many  decisions  show  that,  when  the  principal  is  made  liable 
for  a  given  time  only,  the  liability  of  the  surety  is  confined  to  that  time. 
We  have  here  a  positive  averment  that  the  appointment  was  for  one 
^Rf^cn  *7®^^  ^^^  ^^  more.  The  condition  recites  the  appointment,  the 
^  extent  of  which  is  shown  by  the  plea :  and  we  must  assume  that 
it  was  known  to  both  parties  what  that  extent  was. 

WiGHTMAN,  J. — ^Although  the  terms  in  which  the  surety  binds  him* 
self  be  general,  they  may  be  restrained.  If  here  the  condition  had  recited 
that  the  appointment  was  for  a  year  only,  that,  according  to  the  antho- 
rities,  would  have  had  the  effect  of  so  restraining  the  obligation.  Bat 
that  fact  is  supplied  by  the  plea,  which  makes  the  case  the  same  as  if 
the  fact  appeared  in  the  condition. 

Erm,  J. — I  feel  obliged  to  concur.  1  have  not  much  doubt  as  to 
the  intention  of  the  parties ;  if  they  had  contemplated  a  liability  for 
one  year  only,  they  would  have  executed  a  separate  bond  every  year. 
But  parties  who  take  such  bonds  must  use  the  precaution  of  inserting 
the  extent  of  liability  intended,  whether  for  a  single  year  or  for  any 
subsequent  employment. 

Crompton,  J. — I  think  the  principle  shown  by  the  cases  is  a  soond 
one.  The  obligors  say,  here  is  an  agreement  for  a  year,  and  we  will  be 
bound  for  its  proper  fulfilment.  The  replication  indeed  sets  up  a  con- 
tinuance of  the  liability  with  the  assent  of  the  defendants :  but  that  is 
only  a  parol  agreement.  Judgment  for  defendants. 
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*T&«  QUBEN  V.  THOMAS  PRATT.    AprU  21.       [*86(l 

P.  WAB  in  tbe  d»7  time  on  a  publ'to  road,  eairying  a  gun  and  accompanied  by  a  dog.  The  land 
on  both  lidef  of  the  road  wo  the  proporty  of  B.,  who  wit  alio  lord  of  the  manor ;  and  on  one 
lide  of  the  road  wae  a  rover  in  Ibe  a«laal  oeenpation  of  B.  P.  waved  hie  hand  to  the  dogi  which 
entered  the  cover;  a  pheasant  flew  ont  ocrose  the  road;  and  P.  being  on  the  road,  fired  at 
it,  ud  miiied  it  P.  was  convicted  by  two  jostieeB,  under  eUt  1  A  S  W.  4,  o.  32,  §.  30,  of 
eommiUiDg  a  treepaa,  by  betngf  la  the  dagr  time,  on  land  in  the  oocnpation  of  B.  in  eeareh  of 
fune.  On  appeal,  a  oate  was  reserved  in  whieh  the  question  for  this  Court  was^  Whether  the 
evidence  sapported  the  conrietion. 

Held,  by  the  whole  Court,  that  the  road  was  kad  in  the  oeenpation  of  B.,  snbjeol-to  the  right  of 
vaj  in  the  public ;  and  that  there  was  evidence  that  P.  was  not  on  the  road  in  exercise  of  the 
right  of  way.  but  for  another  purpose,  namely  in  search  of  game,  and  so  was  a  trespasser; 
vhieb  wu  snflloient  to  support  the  conviction. 

Held  slso,  by  Iiord  CtenpbeU,  C.  J.f  and  Crompton,  J.,  thai  the  sending'  i»  the -dog  into  thf 
corer,  though  a  trespass  by  P.,  would  not  by  itself  justify  a  conviction,  the  statute  requiring  a 
personal  trespass. 

On  appeal  against  a  conviction  under  stat.  1  &  2  W..4,  c.  82,.  s.  80| 
the  Sessions  stated  a  case  for  the  opinion  of  this  court.     The  case  sel 
oot  the  conviction,  of  which  the  xnAterial  part  was  as  follows. 
Berkshire,  )  Be  it  remembered  that,  on,.  &c*,  at,  &g.,.  Thomas  Pratt,  ol^ 

to  wit.  j  &c.,  is  convicted  before  the  undersigned,  two  of  Her  Muk- 
jestj's  Justices  of  the  peace  in  and  for  the  said  ooun^,  for  that  Ihf 
said  Thomas  Pratt  did,  on  11th  October,  a.d«  1854,  at,  &c;,  unlaw£i»llj 
commit  a  certain  trespass  by  being  in  the  day  time  of  the  same  darf  ufoii 
a  certain  piece  of  land  in  the  possession  and  oceupation  of  Oeorga  Bow* 
jer,  there^  then  and  there  in  search  of  game,  contrary  to  the  statute  in 
such  case  made  and  provided.  And  we  do  adjudge  that  the  said  Thomas 
Pratt  shall  for  the  said  offence  forfeit  the  sum  of  1^  &c«. 

The  appeal  came  on  for  hearing  before  the  Justices  assembled  at  tha 
General  Quarter  Sessions  of  the  peace,  in  and  for  the  county  of  Berks, 
on  the  2d  of  January,  1855 ;  when,  in  support  of  the  said  comriction,  it 
was  proved  by  the  said  respondents  that  the  appellant  ^Thomas  r^o^^ 
Pratt,  on  the  11th  of  October,  1854,  about  four  o'clock  ia  the  '- 
afterDooD,  was  on  a  public  highway  in  the  parish  of  Eadley^  carrying 
a  gem,  and  accompanied  by  a  dog;  that  the  appellant  waved  bis  hand 
to  the  dog,  and  the  dog  entered  the  cover  or  plantation,  on  one  side  of 
the  highway  (which  cover  or  plantation,  is  in  actual  possession  and  occu«; 
pation  of  George  Bowyer,  Esquire) ;  after  whicb  a  pheasant  rose  and 
flew  across  the  said  highway ;  and  the  defendant,  then  being  on  the  said 
highway,  fired  at  the  said  pheasant  so  crossing  the  said  highway 
twice,  but  did  not  kill  it.  The  said  highway  is  a  common  public  road 
leading  from  Radley  to  Sunningw^Il,  ir.  the  county  of  Berks ;  and 
George  Bowyer,  Esquire,  is  the  owner  of.  the  land  on  each  side  of  tha 
highway,  and  also  the  lord  of  the  manor.  The  land  on  one  aide  of  the 
^hway  is  let  by  the  said  George  Bowyer  to  one  Stephen  Mundy,  who 
occupies  it  as  a  yearly  tenant;  but  the  said  George  Bowyer  has  reserved 
to  hhnself  the  right  of  entering  thereon,  at  all  times  for  the  purpose  o^ 
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killing  game.  Upon  hearing  of  the  appeal,  it  was  contended,  bj  the 
appellant's  counsel,  that  the  evidence  did  not  support  the  conTiction, 
inasmuch  as  the  appellant  was  on  the  highway  at  the  time  of  the  alleged 
trespass. 

By  consent  of  the  parties,  and  under  the  order  of  Mr.  Justice  Col^ 
lidge  (the  farther  hearing  of  the  appeal  haying  been  adjourned  by  tie 
laid  Justices),  this  case  is  now  stated :  and  the  question  on  which  tie 
9pinion  of  the  Court  is  requested  is.  Whether  the  said  conTiction  is 
supported  in  law  by  the  evidence  adduced  on  the  part  of  the  respoad- 
ents  as  above  set  out. 

CarringUmf  in  support  of  the  conviction. — The  evidence  shows  that 
*R(iT\  ^^^^^^  being  in  person  on  land  the  property  of  ^Bowyer,  though 
^  subject  to  the  public  right  of  way,  fired  at  a  pheasant  which  hid 
been  driven  by  his  dog  out  of  the  adjoining  cover,  also  the  property  of 
Bowyer.  It  can  hardly  therefore  be  denied  that  there  was  evidence 
that  Pratt  was  in  pursuit  of  game  on  Bowyer's  land.  It  will  be  said 
that  he  was  on  the  road,  where  he  had  a  right  to  be.  But,  though  the 
public  have  a  right  to  be  on  a  highway  for  the  purpose  t>f  tt-ansit,  anj 
Dther  use  of  it  is  a  trespass  against  the  owner  of  the  soil ;  )  'ovaston  e. 
Payne,  2  H.  Bl.  527,  Ooodtitle  dem.  Chester  v.  Alker,  1  Burr.  133. 
Supposing  that  not  to  be  a  sufiicient  ground  for  supporting  the  eonri^ 
tion,  the  sending  of  the  dog  into  the  cover  v  ms  a  breaking  and  enter- 
ing by  his  master ;  Hill  v.  Walker,  Peake's  Ad.  Ca.  234,  Dimmock  r. 
Allenby.(a)  [Lord  Campbell,  C.  J. — There  is  no  doubt  that  sending 
Ihe  dog  into  the  close  was  a  trespass.  The  question  on  this  part  of  the 
case  is  whether  it  was  an  offence  within  this  Act,  a  trespass  by  « enter- 
ing or  being"  on  the  land.]  It  certainly  was  an  entering  on  the  land: 
wd  the  word  **  being"  in  the  Act  is  synonymous  with  entering;  Bex  r. 
IMlor,  2  Dowl.  P.  C.  178.  There  Taunton,  J.,  asks :  « How  ean  i 
naa  enter  upon  land,  without  being  upon  it  ?"  [Crompton,  J.— Tbe 
finite  of  the  present  case  appear  to  afford  an  answer  to  that  question.] 

DHodetwellj  contri. — ^If  there  be  a  distinction  between  entering  tnd 
Wffig,  it  will  not  support  this  conviction,  which  is  for  being  on  the  Isnd. 
It  is  dear  that  Pratt  was  not  in  the  cover,  whether  the  entry  by  the 
idog  was  an  entry  by  Pratt  or  not.  But  this  Act  contemplates  » 
*MVi  ^personal  entry,  or  a  personal  being,  otherwise  a  man  might  be 
'  ^Gttvicted  of  many  offences^  nt  one  and  the  same  time ;  for  ex- 
ample, if  iie  sent  out  a  pack  of  bounds.  [Lord  Campbell,  C.  X—l^ 
two  mtn  agree  to  go  into  a  field  to  search  for  game,  and  one  goes  in  aod 
tlw  other  stays  outside  to  aid  him,  are  they  not  both  guilty  T  And,  if 
•0,  how  does  it  differ,  if,  instead  of  a  human  confederate,  he  sends  in  t 
4ogf]  The  iuiman  confederate  commits  a  complete  offence:  he  enters 
ihe  dose  and  is  there ;  and  probably  the  other,  being  a  party  to  the 

(«)  Ciled  mri^Beodo,  n  Deano  v.  Clayton,  2  Marsh.  682  (not  giron  at  length  in  the  npMt* 
•.  C^rtMy  7  Taaa.  489  491  (B.  C.L.B.toL9). 
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committiDg  of  that  offence  before  the  fact,  is  equally  gniltj.  Bat  the 
dog  18  a  mere  instrmnent ;  and  there  is  therefore  no  complete  offence 
if  the  personal  entry  with  intent  to  search  for  game  is  required. 
Regina  e.  Nickless,  8  Oar.  k  P.  757  (E.  C.  L.  R.  vol.  84),  proceeds  on 
that  principle.  It  was  an  indictment  under  stat.  9  G.  4,  c.  69,  against 
night  poaching,  but  is  in  every  other  respect  precisely  in  point.  The 
eases  on  that  Act  are  collected  in  1  Russell  on  Grimes  (8d  ed.),  475, 
kc.,  and  the  notes  there. 

Then,  though  Pratt  was  on  the  highway,  he  was  not  in  search  of 
game  there,  which  is  of  the  essence  of  the  offence ;  Fletcher  v.  Oal- 
throp,  6  Q.  B.  880  (E.  C.  L.  R.  vol.  51).  The  object  of  the  enactment, 
as  appears  by  the  recital,  was  to  protect  the  interest  of  those  who  fed 
game,  which  by  the  Act  became  saleable  and  so  of  value*  The  high^ 
way  never  nourished  game  at  all.  The  Legislature,  in  the  proviso  at 
the  end  of  sect.  80  of  stat.  1  &  2  W.  4,  c.  82,  specially  provide  for  the 
ease  of  commons,  on  which  the  public  may  have  a  right  to  be ;  but 
there  is  no  provision  as  to  highways :  if  highways  were,  as  is  contended, 
within  the  proviso  of  this  Act,  stat.  7  &  8  Vict.  c.  29,  would  seem  to 
be  superfluous. 

^(krringUmj  in  reply. — ^The  words  of  stat.  9  G.  4,  c.  69,  as  r»«/»^ 
to  night  poaching  are  «  unlawfully  enter  or  be  in  any  land,  tirAa-  ^ 
tker  open  or  enelo$ed,*'    It  may  plausibly  be  contended  that  those  lat- 
ter words  exclude  a  highway ;  and  so  stat.  7  &  8  Vict.  c.  29,  may  b^ 
neoesaary :  but  the  present  Act  has  no  such  words. 

Lord  GamfbblIi,  C.  J. — I  am  of  opinion  that  this  conviction  should 
he  affirmed.  Stat.  1  &  2  W.  4,  c.  82,  s.  80,  enacts  that,  if  any  person 
<<  shall  commit  any  trespass  by  entering  or  being,  in  the  day  time,  upon 
any  land,  in  search  or  pursuit  of  game,"  he  may  be  convicted.  And 
then  follows  a  proviso  that  «<any  person  charged  with  any  such  trespass 
shall  be  at  liberty  to  prove,  by  way  of  defence,  any  matter  which  would 
have  been  a  defence  to  an  action  at  law  for  such  trespass."  Such 
being  the  enactment,  the  appellant  Pratt  is  convicted  of  committing  a 
trespass  by  being  in  the  day  time  on  land  in  the  occupation  of  Mr.  Bow- 
yer :  the  facts  proved  in  evidence  are  stated :  and  the  question  is  asked 
of  us,  whether  they  support  the  conviction. 

After  considering  the  language  of  the  enactment,  I  think  that  the 
Legislature  contemplated  that  the  offender  must  personally  be  or  enter 
on  the  land.  Had  the  words  been  only  «  commit  any  trespass  on  land 
in  pursuit  of  game,"  I  should  have  said  that  sending  a  dog  upon  the 
]&nd  was  within  the  meaning  of  the  words :  but,  when  I  find  the  words 
are  « commit  any  trespass  by  entering  or  being"  «<upon  any  land,"  I 
think  that  the  construction  of  the  section  is  that  there  must  be  a  per- 
sonal entering  and  being  on  the  land.  Then  comes  the  question,  whe- 
ther there  was  evidence  to  support  a  conviction  for  personally  being  on 
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^ootrt  ^bo  land  of  Mir;  Bowjer  ^in^aeftrrii  of  gmme:  and  I  tUok  ihm 
^  was.  We  bave  the  facto  stated,  tkat  he  waa  upon  the  hi^wiy 
carryiDg  a  gon,  and  acoempanied  by  a  dog.  lliat^he:mTed  faiahiDd 
to  the  dog,  whieh  entered  the  adjoining  oovervthat  a  pheaaant  roie; 
and  he,  being  on  the  highway,  fired  at  it,  bat  miaaed  it;  that  the  high- 
way is  a  public  road ;  and  tl»t  Mn  Bowyer  ia  owner  trf  the  bad  on  both 
aides,  and  in  actual  oeenpation  of  the  land  on  one  aide  of;  the  higkwij. 
On  these  facttf  I  think  the  magistrates  were  .perfectly  jiatifiedia  om- 
chiding  that  Pratt  was  treapaaaii^  on  land,  in  dm  ooenpatien  of  Mr. 
Bowyer  in  search  of  game.  He  waa  beyond  all  coBtroYeny  on  bad, 
the  soil  and  freehold  of  which  waa  in  the  owner.ofi  the-acyotaiiig  land, 
that  i»  Mr.  Bowyer.  It  ia  trne  the  piUio  hadi  a  ri^it  ef  waj  there: 
bat,  sabject  to  that  right,  the  a^l  and  eT«ffy<  right  ineideat  to  the  oiner- 
ship  of  the  soil  was  in  Mr.  Bewyer.  tDie  noad^  therefore,  most  be  cob- 
aidered  aa  Mr.  Bowyer'a  land.  Then  Pratt,  being:on  that  land,  vas  qd- 
doubtedly  a  trespasser  if  he  went  tbere^.not  in  exercise  of  the  rightof 
way^  bat  for  the  porpese  of  seeking  game^and^thatrOAly*  If  he  did  go 
therefor  that  parpoaeonly,  he  oommittedttiieeffeace  named  in  fcheAct; 
he  trespassed  by  being  on  the  land  in  poraoit  of  game.  -  The  evide&oe 
ot  his  being  there  for  that  purpose  ia  ample.  He  waved  his  haad  to  the 
dog;  the  dog  entered  the  eever  and:  drove,  oat  a  pheasant;  and  Pratt 
fired  at  it.  l%ie  magiatratea  are  folly-  jostified  in  drawing,  the  concfai- 
sion  that  he  went  there,  not  as  a  passenger  on  the  road^  hut  in  sevchaf 
game. 

WiGHTiCAN,  J.— -I  alao  am  of  opinion  that,  thia  ceavietion  wis  sop- 
^o^r^-*  ported  by  evidence  whidi  warranted,  the.  ^joatieea  in  cooing  to 
^'  the  oondnaion  whidi  they  have  arrived  at* 

The  conviction  is  foanded  on  atat.  1  &  2  W.  4^  c.  82,  a.  30,  by  vhick 
any  peraon  who  «« shall  commit  any  trespaaa  by  entering  or  beiog,  in 
the  day  time,  upon  any  land  in  aearch  of  or  porsuit  of  gamev"  shali,oA 
conviction  thereof  before  a  jastice  of  the  peace,  forfeit  not  more  this 
40a.  I  think  that  any  entering  or  being  on  land  which  would  be  the 
aobjeot  of  an  action  (^  trespass  at  common  law  is,  if  dene  int  search  o( 
or  pnraait  of,  game^  an  ofience  within  the  meaning  of  the  Act;  aod,ii 
each,  is  cognisable  by  the  joatieea,  at  least  when  the  entering  or  being 
is  personal^  which  is  all  that  it  is  now  necessary  to  deoide. 

On. the  face  of  this  conviction,  the  joatiees  have  found  that  the  ap- 
pellant did  commit  a. trespaaa  by  being  in  the  day  timp  upon  a  certaii 
pieoeof  land  in  thet poaaeasion  and  ocenpatioa  of  George  fiovjer  m 
search  of  game.  The.evidence  ahowe  that  the  appellant  was  penoBiUj 
on 'apublie  highway.  Bowyer  waa  the  owner  of  the  closes  on  ench  aide 
of  that  highway,  and  lord  of  the  manor;  and  he  oooopied  the elosei <a 
one  aide;  I  think  on  thia  evidenoetbe  jnstioea  did  right  in  finding  that 
he  waa^oceopier  of  the  highway  itself,  as  far  aa  a  highway  can  beec- 
capied ;  that  is,  sabject  to  the  easement  of  the  public.    Thea,  being 
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then^ aeoonpanied  by  » demand  oarrjing  a  gan,  the  appellant  waved 
Ub  head  to  the  dog ;  the  dog  beat^the  adjoining  doee ;  a  pheasant  rope,; 
ud  the  appellant,'ihen4)eii^  on^the  higbiraj,  fired  at  it,  but  miseed  ito 
Tbat  it  ample  evidence  that  he  was  upon  the  highway  in  parsnit  of 
gamt.  Bat  it  ia  aaid  that,  though  he  was  there  in. -parsnit  of  r-^^^ 
^gane^  be^ould  not  commiia  trespass  within  the  meaning  of^this  ^ 
Aety  beeaose  the  spot  was  a  highway  on  whieh  he  had  a  right  to  be. 
Bot,  though  the  pablie  have  «  right  to  pass  and  repass  on  land  whieh 
is  B  bighimy,  they  have  no  right  to  use  the  land  for  any  other  porpose 
tlun  as  a  highway ;  and  the  appellant  being  on  snch  land  in  pursuit  of 
game  was,  primft  faeie,  «  trespasser.  Stat*  1  A  2  W.  4,  c.  82,  s.  80, 
apressly  provides  «<  that  any  person  eharged  with  any  saeh  trespass 
diill  be  at  liberty  to  prove,  by  way  of  defence,  any  matter  which  woald 
bre  been  a  defence  to  an  action  at  law  for  soch  trespass."  The  ap- 
pellsat  was  therefore  at  liberty  to  set  up  as  a  defence  that  he  was  there 
with  the  sole  purpose  of  using  the  highway  as  a  highway ;  and  on  that 
defence  the  justices  would  have  to  decide,  as  a  matter  of  fact,  whether 
be  was  or  was  not  so  using  the  land.  It  does  not  appear  whether  he 
set  up  sach  a  defence.:  but,  if  he  did,  there  is  quite  enough  in  the  facts 
itated  to  warrant  the  justices  in  drawing  the  conclusion  that  he  was 
tbere,  not  as  a  passenger,  but  for  other  purposes. 

Eblb,  J. — ^The  material  question  of  law  is,  Whether  an  offence  within 
this  Act  can  be  committed  on  a  highway  7  I  am  of  opinion  that  it  ean. 
There  can  be  no  doubt,  in  fact,  that  Pratt  was  on  land,  and  that  he  Was 
in  search  of  game :  bat  it  is  said  he  coaU  not  be  a  trespasser,  because 
it  was  a  highway.  But  I  take  it  to  be  clear  law  that,  if  in  fact  a  man 
be  on  land  where  the  pablie  have  a  right' to  pass  and  repass,  not  for  the 
purpose  at  passing  and  repassing,  but  for  other  and  different  purposes^ 
he  is  in  law  a  trespasser,  like. the  "^cattle  in  Dovaston  v.  >Payne,  r«r>/«a 
2  fi.  BL  527.  Then,  if  a  man  on  a  highway  may  in  poiatof  law  '- 
be  a  trespasser,  does  the  evidence  here  justify  the  conclusion  that  Pralt 
was  a  trespasser  in  fact  ?  I  think  that,  if  the  justiees  thought  Prait 
went  on  the  highway  to  look  out. for  and  fin  at  the  game,  which  in  oon^ 
wqaence  of  his  machinations  with  his  dog  he  expected  to  pass  thene, 
they  were  justified  in  finding  tbat  he  was  a  trespasser  by  being  on  that 
Isad  in  jearch  of  game. 

CEOMPToai,  J.*-Mr.  Gbmiytofi  endeavoured  to  ^eopport  this  convae^ 
tion  on  two  grounds.  I  agree  with  my  Lord  in  thmking  that  he  £siled 
on  the  first,  as  I  think  the  sending  in  of  the  dog  into  the  icoiver  was  nqt 
s  sufficient  entry  within  the  meaning  of  this  Act.  I  do. not  think  that 
the  Act  makes  every  entry,  which  would  be  the  sabjeot  of  an  actiomat 
common  law,  an  offence  if  done  in  pursuit  of  game;  fort  the  words  «««bgr 
entering  or  being*'  seem  to  me  restrictive,  and  show  that  a  bodily  p£e-> 
Mace  in  the  close  is  required:  and  this  seems  to  me  borne  out  by  the 
4flcisbns  on  indictments  fortnight  poaching.  Bat|*on  the  other  groAmd^ 
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I  find  it  stated  that  Bowyer  is  awner  of  the  freehold  and  oecopier  of 
the  ground  on  one  side  of  the  road,  so  that  he  must  be  taken  in  fact  to 
occapy  the  road  subject  to  the  right  of  way.  It  is  a  public  road;  but 
the  law  would  be  precisely  the  same  if  it  were  a  public  footpath  going 
through  the  cover.  Now,  I  take  it  to  be  clear  law  that,  if  a  man  use 
the  land  over  which  there  is  a  right  of  way  for  any  purpose,  lavfol  or 
i^a^cn  vnlftvfalf  other  than  that  of  passing  *and  repassing,  he  is  a  tre»* 
-^  passer.  I  doubted  for  a  moment  whether  the  evidence  here  jus- 
tified the  conviction  for  being  in  search  of  game  on  that  land;  for  he 
probably  did  not  expect  to  find  game  on  the  road  itself.  But  I  tkink 
it  may  fairly  be  said  that  a  man  is  in  search  of  game  on  the  road  if  he 
is  looking  out  for  game  which  he  expects  to  drive  over  it.  Hn  firing 
at  the  pheasant  was  evidence  to  justify  the  conclusion  that  this  wee  lo 
and  the  justices  appear  to  have  drawn  that  conclusion. 

Conviction  afinned 


Ex  parte  NEWTON.    Apnl  19. 

The  Attorney  Oenenl  haring  reAiied  hit  A«l  for  ft  writ  of  onror  to  ft  defondftnt  eoorietoi  oC » 

misdomeftnor, 
Held  that,  in  ft  propor  cafOi  the  flat  wai  dne  oz  dobito  jottitto;  Vot  that  the  AttonM7-0«B(nt 

wai  to  determine,  on  hie  own  reeponetbUitj,  whether  or  not  eaeh  eaee  waa  proper;  lad  tbai 

thie  Court  could  not  review  hia  decision. 

J.  H.  Hodgson  moved  for  a  rule  nisi  to  order  the  Attorney-General 
to  issue  his  fiat  for  a  writ  of  error  in  a  case  of  The  Queen  e.  Nevton, 
in  which  the  defendant  had  been  convicted  at  the  Central  Criminal 
Court  on  an  indictment  for  an  assault.  The  intended  ground  of  error 
was,  that  the  ofienoe  was  committed  out  2>f  the  jurisdiction  of  the  Court. 
The  Attorney*C(eneral,  having  heard  the  application,  refused  the  iiit. 
[Lord  Campbbll,  C.  J. — ^I  never  beard  of  such  an  order,  b  tliere 
any  authority  for  it  7]  In  Rex  v.  Wilkes,  4  Burr.  2527,  2551,  vbere 
the  whole  law  as  to  the  fiat  for  a  writ  of  error  in  a  criminal  case  wai 
much  considered,  Lord  Mansfield  says :  «« In  a  misdemeanour,  if  there 
be  probable  cause,  it  ought  not  to  be  denied :  this  Court  would  order 
the  Attorney-General  to  grant  his  fiat."  [Lord  Campbell,  C.  X— If 
on  further  search  you  can  &Eid  any  case  in  which  that  has  been  acted 
upon,  yon  may  renew  your  application.] 

*8701  *^^  '^  subsequent  day  (Monday,  April  23)  J.  H.  Modgmn  r^ 
^  newed  his  application. — ^No  case  has  been  found  in  which  a  man- 
damns  has  actually  gone  to  the  Attorney-General :  but  the  cases  are 
Strong  that  in  misdemeanour  a  writ  of  error  is  ex  debito  jostitic* 
[Lord  Campbill,  C.  J.-<-Do  you  say  it  is,  as  a  matter  of  coarse,  to  bt 
granted  in  all  cases,  or  only  to  be  granted  when  there  is  snScitiit 
eaose  ?]    Only  when  there  is  probable  cause.    [Lord  Campbkl^  C.  J- 
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—Who  is  to  determine  whether  there  is  or  is  not  sufficient  probable 
eansein  any  ease?]  The  Attorney-General  in  the  first  instance,  and 
then  this  Conrt  as  controlling  his  discretion.  [Lord  Campbell,  C.  J. 
— Yoa  may  assume,  as  established  to  the  satisfaction  of  this  Court, 
that,  on  probable  cause  being  shown  to  the  Attorney-General,  the  de^ 
fendant  is  entitled  ex  debito  justitiso  to  his  fiat.  What  you  have  to 
establish  is  that  this  Court  has  jurisdiction  to  review  the  Attorney- 
GeDeral's  decision  as  to  whether  there  is  probable  cause  or  not.]  On 
that  Lord  Mansfield's  authority  in  Bex  v.  Wilkes  is  express. 

Lord  Campbell,  G.  J. — If  I  were  to  consider  whether  or  not  the 
Attorney-Gkneral  has  exercised  a  sound  discretion  in  refusing  his  fiat 
in  this  case,  I  should  say  he  had  done  so.  I  should  say  that  it  would 
be  an  abuse  of  his  functions  if  he  granted  a  fiat  to  enable  the  defendant 
to  take  advantage  of  an  objection,  wholly  irrespective  of  the  meritSi 
and  which  he  had  ample  opportunity  to  take  before  at  the  triaL  But 
I  do  not  form  my  judgment  on  the  merits  of  this  particular  case.  I 
am  clearly  of  opinion  that  this  Court  has  no  *jurisdiction,  in  any  p^^o^^ 
case,  to  review  the  decision  of  the  Attorney-General.  ^ 

I  completely  agree  in  thinking  that,  a  probable  cause  being  shown, 
the  Attorney-Gteneral,  ex  debito  justitise,  ought  to  grant  his  fiat ;  but 
be  is  to  exercise  what  is  in  the  nature  of  a  judicial  function.  If  he 
refused  to  hear  and  consider  the  application  for  a  fiat,  we  should  com- 
pel him  by  mandamus  to  hear  and  consider  it ;  but,  when  he  has  heard 
and  considered,  and  refused,  we  cannot  interfere.  The  Attorney^ 
General  may  be  made  responsible  in  Parliament.  If  he  has  made  an 
improper  decision  the  Crown  may  and,  if  properly  advised,  will  dismiss 
him ;  but  we  cannot  review  his  decision.  No  authority  has  been  cited, 
nor  does  any  exist.  The  dictum  of  Lord  Mansfield  in  Rex  v.  Wilkes, 
as  reported  in  Burrow,  seems  to  lay  down  such  a  doctrine ;  but  I  may 
nj  of  that  as  Lord  Mansfield  himself  said  when  speaking  of  Sir  W. 
Blackstone,  that  what  is  reported  is  not  always  accurate :  and  I  very 
much  doubt  if  Lord  Mansfield  ever  did  say  what  is  contrary  to  all  that 
is  to  be  found  in  the  books.  If  the  Attorney-General  misexercises  his 
discretion,  the  subject  is  not  without  remedy ;  but  this  Court  cannot 
interfere. 

WiQHTMAH,  J. — I  am  entirely  of  the  same  opinion.  If  the  Attorney- 
General  sees  sufficient  grounds  for  the  writ  of  error,  he  is  bound  to 
grant  his  fiat  ex  debito  justitim.  But  it  is  a  judicial  act ;  he  is  judi- 
cially to  decide  if  there  be  sufficient  ground ;  and  we  cannot  review 
his  decision. 

I  also  agree  in  thinking  the  particular  objection  here  not  one  which 
onght  to  be  assisted. 

*£rlb,  J. — We  are  asked  to  command  the  Attorney-General  r^^^A 
to  perform  his  duty,  by  granting  a  fiat  which  it  is  said  he  ought  '- 
tt  debito  justitiss  to  grant.    I  think  the  duty  cast  by  the  law  on  the 
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person  filling  the  offiee  of  Attorney-General  is  to  consider  and  decide 
in  each  case  whether  the  fiat  oaght  to  be  granted.  If  it  be  made  to 
appear  to  him  that  it  ought  to  be  granted,  then,  ex  dri>ito  jnstitUB,  be 
is  boand  to  grant  it ;  if  it  be  made  to  appear  to  him  that  it  ought  not 
to  be  granted,  then,  ex  debito  jnstitise,  he  is  bound  to  refose  it ;  bat  in 
either  ease  his  discretion  is  supreme  and  final.  We  have  no  autkority 
to  review  it  and  substitute  our  discretion  for  his.  No  authority  hu 
been  cited  in  support  of  the  position.  What  is  said  in  Bex  v.  WHkei  ii 
but  a  dictum  irrdeyaoit  to  that  decbion,  and  in  a  case  of  ontlawry,  not 
ef  misdemeanour. 

If  the  Attomey-Gkneral  wishes,  for  his  private  satisfaction,  to  know 
how,  supposing  that  this  Oourt  had  the  supreme  jurisdiction  wbiek  he 
has,  we  should  have  exercised  our  jurisdiction,  I,  for  one,  have  no  ob- 
jection to  say  that  I  should  have  done  as  he  did,  and  refused  the  fist. 

Crompton,  J.— The  Attorney-General  has  exercised  his  discretion : 
and  I  think  it  clear  that  by  the  law  the  exercise  of  this  branch  of  the 
prerogative  is  confided  to  him,  and  that  we  should  trench  upon  his  datj 
if  we  interfered  with  the  exercise  of  his  discretion.  Mo  authority  for 
doing  so  has  been  cited  except  the  dictum  in  Burrow;  and  against  tkat 
there  is  to  be  set  the  complete  absence  of  precedents,  though  tbeie 
*87^1  must  have  *been  many  cases  m  which  defendants  were  disutio- 
^  fied  at  the  refusal  of  fiats.  We  should  not  therefore  in  any  case 
interfere.  But,  as  at  present  advised,  I  think  the  Attomey-Oeneral 
would  have  done  wrong  had  he  granted  this  fiat. 

J.  E.  Sodg9on  took  nothing  by  his  motion. 


EMMANUEL  PANTALEONE  SOHILIZZI  and  JOHN  PANTA- 
LEONE  SOHILIZZI,  the  younger,  v.  DAVID  DERBY,  WILUAM 
HOLE  EVENS,  and  SAMUEL  TBEEBT.    AfmUZi. 

l>eel«rAiion  itated  thftt,  bj  ohartor-party  between  plutntiff  Aod  defenduit»  U  wtf  agreed  (bit 
defendaaf  ■  ihip,  than  in  London,  aboald  mil  to  Qdals  «r  IbnSk,  w  to  near  thoitnio  ai  ^ 
might  nfelj  get»  and  there  load  a  eargo  from  plaintiff*!  faetor,  and  therewith  proceed  to  t 
port  in  the  United  Kingdom,  or  between  Hant|  or  Hamburgh  inelqaiTe ;  the  aet  of  Ood,  An 
and  all  and  ^r&ry  ather  daagvii  and  aeeldente  of  the  eeae,  HTora,  ud  navigatieB,  ef  vkat- 
ever  aatore  $nA  kind  iooTer,  dario^  the  vojage,  alwiqri  mntmUly  azeopted.  That  the  ihif 
wae  not  proTonted  bj  any  of  the  excepted  eaneei  fh>m  proceeding  with  and  coaipletiiis  ^ 
•aid  outward' Toyage.  Tet  defendant  made  default  in  eaneing  the  fhip  to  sail  and  fnftti 
with  all  coaTanieni  apeed  on  her  eaid  outward  voyage;  and>  before  A^aaid  outwaid TOTtft 
wae  oompleted,  wrongfully  eaneed  the  ehip  to  deviate  from  the  eonrae  of  her  laid  Toyagei  ud 
wholly  abandoned  the  eaid  voyage. 

flaas :  1.  Not  gvUly  of  the  alleged  breach  of  obaitef. patty ;  *S.  TbAt  d^fdndaaleinre  pnv^ui 
by  the  exoepted  eaueoi,  to  wit,  by  the  dangen  and  aoeidente  of  the  som^  liven,  aad  ^n^>i*^ 
from  proceeding  with  and  oompleting  the  laid  outward  voyage.    Innef  thereon. 

It  appeared'  ihai  the  ehip  reached  the  month  of  the  Danube  ob  lUi'VeVvmber.    GelelifiM 

'*  tb  milea  up  the  Pannbe,  and  Ibrail  SO  milae  higher.  At  Ihormouth  of  thtf  DaBabeieo  ^ 
upon  which  at  the  time  of  the  arrival  of  the  fhipi  there  waa  not  water  mfficieot  to  allow  bcr 
lb  paaa.    On  11th  December*  ahe  aaOed  from  tha  mo«th  to  Odesaa  (itO  milea  dlttaatX^ 
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there  took  in  a  mrgn  ttom  otIi«r  jMirUta.    It  wwild  99%  h«r«  bean  fad  f«r  her  to  rtmain  off 

tbe  moath  after  lllh  December;  and  Odeua  waa  the  neareet  eafe  port 
On  7th  Jaaoarj  following,  there  wae  water  enough  on  the  bar  of  the  month  of  the  Danube  to 

enable  the  ehip  to  go  np  to  Oalati,  and  lail  with  a  eaiyo  eat  «f  the  river. 
Held :  that  both  ijsnee  ehould  l>o  found  for  plaintiff;  for  that : 

1.  Tbo  voyage  was  not  completed,  CTen  if  the  veuel  wae  prevented  by  any  of  the  excepted 
enuee  f^om  eoMpleting  it. 

2.  But  that  no  sneh  proTention  wae  ahown,  hot,  at  the  niOit»  cirrtwrnetaneee,  of  the  ezet pted  kind^ 
delajing  the  oompletion. 

Th8  dedaratfon  alleged  that  plaintiffs  and  defendants  agreed,  by 
•harleropartj,  that  defendants'  ship,  ^called  The  Magnolia,  then  r^o.^  j 
in  London,  should,  with  all  convenient  speed,  having  liberty  to  ^ 
take  an  outward  oargo  for- owners'  benefit,  sail  and  prooeed  to  Oalats  or 
Ibrail  (onlees  previoosly  ordered  at  Oonstantinople  or  Sonlinah  to  Ismail 
or  Halshin,  or  any  other  safe  port  in  the  river  Danube  not  higher  than 
Ibrail),  or  so  near  thereunto  as  she  might  safely  get,  and  there  load, 
from  tbe  faetors  of  the  plaintiffs,  in  the  usual  and  customary  manner 
of  the  respective  loading  pott,  a  full  and  complete  cargo  of  grain,  ^ 
leed  at  the  option  of  the  plaintiflb,  not  exceeding  what  she  could  rea- 
lonably  stow  and  carry,  over  and  above  tadcle,  apparel,  provisions,  and 
famitore ;  and,  being  so  loaded,  should  therewith  proceed  to  a  safe 
port  in  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  on  the 
Continent  between  Havre  and  Hamburgh  inclusive,  or  so  near  there- 
into as  she  might  safely  get,  &c.  (stipulations  not  material  to  the  pre- 
sent case  are  here  omitted);  the  act  of  Gbd,  the  Queen's  enemies, 
restraint  of  princes,  fire  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and  kind  soever, 
during  the  voyage,  always  mutually  excepted :  the  freight  to  be  paid,  in 
cash,  &c. ;  thirty-five  running  days  were  to  be  allowed  the  plaintiffs,  if. 
the  ship  were  not  sooner  dispatched,  for  loading  and  unloading,  and  ten 
dajs  on  demurrage,  over  and  above  the  said  laying  days,  at  8L  per  day., 
Averments  that,  although  nothing  happened  which  excused  the  defend- 
ants from  proceeding  with  and  completing  the  said  outward  voyage,  and 
the  said  ship  was  not  prevented  by  any  of  the  excepted  causes  from 
proceeding  with  and  completing  her  said  outward  voyage ;  and  plaintiffs 
always  performed,  and  were  ready  and  willing  to  perform,  all  things  in 
the  said  *charter-party  on  their  part  to  be  perfbrmed,  of  which  r^roi^e 
defendants  had  always  notice :  Yet  defendants  made  default  in  '- 
eansiag  the  said  ship  to  sail  and  proceed  with  all  convenient  speed  on 
her  said  outward  voyage;  and  defendants,  before  the  said  outward  voy- 
age was  completed,  wrongfully  caused  the  teid  ship  to  deviate  from  the 
eourse  of  her  said  voyage,  and  wholly  abandoned  the  said  voyage,  and 
wholly  neglected  and  refused  to  perform  the  said  charter-party  on  their 
part:  And  thereby  plaintifls  have  been  deprived  of  large  profits,  &c. 

The  defendants  pleaded :  first,  That  they  were  Not  guilty  df  the 
Mad  alleged  brieaoh  of  the  said  charter-party ;  and,  secondly.  That  ihey 
were  prevented  1^  the  excepted  causes,  to  wit,  by 'the  dangers  and  acci- 


175  SGHILIZZI  V.  DBRRT.     S.  T.  1S55. 

dents  of  the  seas,  riven,  and  navigation,  from  proceeding  with  and 
completing  the  said  oatward  voyage. 

The  plaintiffs  joined  issue  on  both  pleas. 

Upon  the  trial,  before  Crowder,  J.,  at  the  last  Sammer  Assiies  for 
Lancashire,  a  verdict  was  found  for  plaintiffs,  with  10002.  damages, 
subject  to  the  opinion  of  the  Court  on  a  case  substantially  as  follows. 

The  plaintiffs  are  merchants  in  Liverpool,  and  have  been  in  the  habit 
of  chartering  vessels  to  bring  home  cargoes  from  the  Levant  and  the 
river  Danube,  with  the  view  of  making  a  profit  bj  sub-chartering  the 
vessels  to  other  persons  through  their  agents  at  the  porta  of  loacBng. 
The  defendants  are  the  trustees  of  a  Company  ealled  The  Plymouth 
General  Shipping  Company,  who  are  the  owners  of  a  vessel  called  The 
Magnolia.  On  19th  August,  1853,  plaintiffs  and  defendants  entered 
into  a  charter-party,  which,  as  far  as  it  is  set  out,  is  eorreetly  set  cmt 
♦ftTfil  '^^  ^^^  declaration.  After  the  charter-party  was  made,  ^Tha 
^  Magnolia  sailed  from  London,  in  ballast,  on  her  voyage  to  ths 
river  Danube ;  but  she  had  only  sufficient  ballast  to  keep  her  seaworthy 
for  the  voyage,  and  drew  ten  feet  water  on  an  even  keel.  She  put  hto 
Buykdere  in  October,  1858,  to  get  the  necessary  pass  for  Galats :  and 
the  master  of  The  Magnolia  went  from  Buykdere  to  Constantinople  (s 
distance  of  about  twelve  miles),  and  there  procured  the  pass,  and  sent 
from  Constantinople  the  following  letters  to  Messieurs  Ralli,  who  were 
the  agents  of  the  plaintiffs  at  Ibrail. 

a  Messrs.  N.  P.  Ralli  k  Co.,  Ibraila. 

<<  Constantinople,  October  17/53. 
«<  Gentlemen, — ^Being  informed  by  Mr.  Shaw  that  you  are  the  odd- 
signees  of  The  Magnolia,  I  beg  to  inform  you  of  her  arrival  here. 
Having  heard  that  there  is  only  about  seven  feet  of  water  on  the  btr 
of  Soulina^  it  will  be  impossible  for  us  to  cross,  our  vessel  being  tea 
feet  of  water.  I  shall  proceed  to  Soulina ;  and,  if  I  find  it  impossible 
to  get  in,  I  am  willing  to  accept  18s.  to  load  immediately  at  Odessa, 
thinking  2s.  a  fair  reduction.  Hoping  you  will  answer  me  at  Soolioii 
I  remain  your  Obdnt.  Servt.  J.  B.  Orfbur,  Master  of  Magnolia." 

"  Constantinople,  Oct.  25, 1858,    Brig  Magnolia,  of  Plymouth. 
<«Mr.  Balli. 

c^Dear  Sir, — On  my  arrival,  Mr.  Shaw  informed  me  you  were  osr 
consignee ;  and  he  wrote  you  from  me.  As  we  are  here  detained  with 
strong  n^^  winds,  I  thought  it  would  be  better  to  write  you  nyselt 
From  all  I  can  learn,  I  think  it  will  be  impossible  for  my  vessel  to  get  in 
*8771  ^^^  Danube,  and  trust  you  will  meet  me  with  a  ^letter  at  Sonlins; 
-'  so  that,  if  possible,  we  may  come  to  another  arrangement  at  the 
same  rate  of  freight.  You  may  feel  inclined  to  load  me  outside  the  hsr, 
or  at  Odessa.  It  would  be  next  to  certain  destruction  for  a  light  res- 
ael  to  attempt  lying  any  length  of  time  there  at  Soulina  at  this  tise 
of  year.    I  presume  you  have  a  correspondent  at  Odessa;  as,  shodd  I 
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hftra  no  ftccommodation  from  you  at  Soulins,  and  fiad  it  not  safe  to 
remain,  I  mast  take  that  port  for  safety.  Ton  will  please,  in  the  event 
of  my  doing  so,  to  empower  some  one  at  that  port  to  aot  for  you.  I 
remaiui  Dr  Sir,  yours  respectfully,  Joseph  R.  Orpbub." 

The  Magnolia  was  necessarily  detained  at  Buykdere  by  contrary 
winds,  and  by  reason  of  not  being  able  to  obtain  a  steamboat  until 
29th  October,  1858,  when  she  proceeded  on  her  voyage  to  Ghtlats :  and, 
on  the  5th  November,  1858,  she  arrived  off  Soulina,  the  entrance  of  the 
river  Danube,  still  drawing  ten  feet  water  on  an  even  keel.  There  is 
not  any  dispute  that  up  to  this  time  (5th  November)  The  Magnolia  had 
performed  the  outward  voyage  with  all  despatch. 

There  is  ik  bar  at  the  Soulina  mouth  of  the  Danube.  The  depth  of 
water  upon  it  varies.  It  usually  exceeds  ten  feet.  Dnrbg  the  sum* 
mer  and  autumn  of  1858  and  down  to  11th  December,  1858,  it  was 
unusually  low,  never  exceeding  eight  feet  two  inches.  When  The  Mag- 
nolia arrived,  there  was  only  eight  feet  water  on  the  bar :  and  The 
Uaguolia,  which  could  not  cross  the  bar  at  that  season  of  the  year  with 
lafety  when  there  was  less  than  ten  feet  water,  was  unable  to  enter* 
On  5th  November,  1858,  the  master  sounded  the  depth  of  water  on 
the  bar ;  and,  finding  there  was  not  sufficient  water  to  enable  his  ^4,070 
*re8sel  to  get  into  the  Danube,  he,  on  the  same  day,  wrote  and  ^ 
Bent  to  Messieurs  Ralli  the  following  letter. 

«  To  the  consignees  for  the  brig  Magnolia,  of  Plymouth. 

"  Soulina,  Novr.  5/58. 
<<  Dr.  Sirs, — I  beg  to  inform  you  the  brig  Magnolia  has  arrived  off 
Soulina;  and,  having  sounded  the  bar,  find  it  impossible  to  get  into  the 
river.  Therefore,  being  as  near  to  Galatz  as  we  can  safely  get,  I  beg 
to  inform  you  we  are  ready  to  receive  our  cargo  alongside,  and  lay  days 
to  commence  to-day.  Begging  an  early  reply,  I  remain,  yours  truly, 
J.  R.  Obfsub,  Magnolia." 

On  6th  November,  whilst  lying  off  the  Soulina  bar,  the  master 
received  from  Messieurs  Balli  the  following  two  letters. 

«« Ibrail,  26th  October,  1858. 

<<  Dear  Sir, — ^As  the  agent  of  your  freighters.  Messieurs  E.  k  J.  P. 
Schilizzi,  junior,  of  Liverpool,  I  beg  to  refer  you  to  your  charter-party 
of  the  19th  August,  1853.    Tours  truly,  N.  P.  Ralli. 

"To  the  master  of  the  ship  Magnolia,  Soulina." 

^<  To  the  master  of  the  brig  Magnolia. 

<<  Braila,  20/1  November,  1858. 

"  Dear  Sir, — In  answer  to  your  letter  of  the  25th  October,  I  have 

noUiing  to  say,  but  to  refer  you  again  to  your  charter-party  of  the  19th 

August,  1858,  as  I  did  10  my  last,  14/26  October.    Being  nothing  but 

the  agents  of  your  charterers  Messrs.  E.  k  J.  P.  Sohilizsii  junior,  I  ai|i 
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not  emitted  to  come  to  any  amagement  with  yes*     Yom,  H.  P. 
Ralli. 

^  (^  To  the  master  of  the  brig  Magnolia,  care  of  Me.  Benne tty  Soidim," 
*S791  "^^^^^  ^^^  NoTomber  until  11th  DeeembeTf  1858,  The  Mag- 
-^  nolia  remained  outside  the  bar,  near  the  Sonliaa  mouth  of  the 
Danube,  in  an  open  roadstead ;  and  there  was  no  place  near  to  whiA 
she  could  go  for  refuge  in  stormy  weather.  From  6ik  to  the  ITth 
November  the  master  of  The  Magnolia  almost  continually  Bounded  the 
bar,  but  noTer  found  more  than  eight  feet  water*  And,o&  Ifilhlio* 
vember,  he  applied  to  the  British  vice  consul  at  Soulina  to  appoint  a 
survey  to  inspect  The  Magnolia,  and  ascertain  her  draught  of  water, 
and  the  depth  of  water  on  the  bar,  and  the  ^practicability  of  her  eateang 
the  river  Danube.  On  this,  the  vio^  consul  appointed  Oaptam  Melfilla 
Pryde  and  Captain  John  Patterson  to  make  the  survey.  It  was  proved 
by  Captain  Pryde,  on  the  trial,  that  he  and  said  Captain  Patterson, 
on  lOth  November,  made  the  survey,  and  ascertained  The  Magndia'f 
draught  of  water  to  be  ten  feet  on  an  even  keel ;  that  it  was,  in  lui 
dpinion,  impossible  for  her  to  cross  the  bar  with  safety;  and  that  it 
would  have  been  madness  to  have  taken  any  of  her  ballast  out  of  her 
at  that  season  of  the  year  in  such  an  exposed  roadstead. 

From  17th  November  to  11th  December,  when  The  Magnolia  left  for 
Odessa,  as  afterwards  mentioned,  she  encountered  very  stormy  weather 
and  very  heavy  seas.  On  80th  of  November,  she  was  obliged,  owing 
to  a  heavy  gale,  to  slip  one  anchor ;  and  on  the  foUowiDg  day  she  waa 
driving  towards  the  breakers,  and  her  other  anchor  was  obliged  to  be 
slipped,  and  she  was  compelled  for  safety  to  go  to  sea  withoat  aaj 
anchor,  and  carry  a  heavy  press  of  sail  to  keep  her  off  the  lee  shore: 
l>ut  sheetood  on  and  off  the  bar,  showing  herself  when  the  weather  would 
permit.  On  4th  December,  she  succeeded  in  picking  up  her  small  bower 
♦fifim  ^^^^^>^  ^^^  chain,  but  *never  recovered  her  other  anchor  and 
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chain.     From  this  time  she  kept  cruising  on  and  off  the  bar, 


and  occasionally  anchoring  when  the  weather  allowed  ^her,  until  she 
left.  Between  6th  of  November  and  11th  December  they  were  sizteea 
days,  during  which  the  weather  was  sufficiently  calm  to  have  made  it 
possible  for  loaded  lighters  to  have  passed  over  the  bar,  and  for  The 
Magnolia  to  have  taken  in  cargo  from  the  lighters :  but  from  the  stormy 
weather  this  could  not  have  been  done  during  the  rest  of  the  time  The 
Magnolia  remained  off  Soulina.  The  Magnolia  could  not,  .from  the 
want  of  water  on  the  bar,  have  crossed  the  bar  during  the  time  she 
remained  there ;  and,  from  the  bad  weather  and  the  other  circnmstsneei 
before 'Stated,  it  was  not  safe  for  her  to  remain  off  Soulina  longer  thin 
^he  did^  The  master  had  two  interviews  ^witk  one  of  the  Messn.fislli, 
who  was  at  Soulina:  and  Mr.  'Balli  wished  the  master  to  go  to  Oitm 
'to  load  a  cargo  of  wheat  on  freighters'  account;  whiA  the 
'declined  to  ^o,  considering  Mr.  Ball^s  offisr  insiffi<»eiit    3!he 
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eotild  not  come  to  any  agreement  as  to  the  coarse  to  be  pursued  in  con- 
Beqaence  of  The  Magnolia  not  being  able  at  that  time  to  enter  the 
Danube.  On  10th  December,  1858,  the  master  went  ashore  to  the  vice 
eonsul's  office  at  Soulina ;  and,  still  finding  no  orders  of  any  kind,  pro- 
tested against  the  freighters.  On  the  same  10th  December,  1858,  tho 
mister  received  from  Messrs.  Ralli  the  following  letter : 

«Ibrail,  10/22  Nor.,  1868. 

"Dear  Sir, — ^From  my  brother,  Mr.  A.  P.  Balli,  who  passed  by 
Sonlina,  last  steamer,  I  am  informed  of  your  arrival  there :  and,  con- 
trary to  any  right  and  to  that  *of  your  charter-party,  do  not  i-^taa^ 
wish  to  cross-  the  bar  and  proceed  to  your  destination  Galatx  or  ^ 
Ibrail,  and,  besides  all,  do  not  feel  inclined  to  enter  into  any  arrange- 
ments proposed  by  my  brother  for  my  part ;  but  your  intention  is  to 
consume  all  your  lay  days,  and  then  proceed  to  Odessa  in  search  of 
other  freight  for  your  own  benefit  and  account.  As  agent  of  your 
ekarterers,  I  beg  to  observe  to  you  that,  according  to  all  information  I 
Have  been  able  to  take,  it  is  very  possible  for  you  to  cross  Soulina  bar, 
18  your  vessel  with  all  her  ballast  does  not  draw  more  than  9^  feet 
English  of  water,  and  the  waters  there  were  to  the  depth  of  9  and  9^ 
feet  English :  and,  besides,  when  other  vessels,  much  larger  than  yours, 
and  drawing  more  feet  of  water,  have  crossed  lately,  and  before  now, 
imongst  which  is  The  Hope,  which  carries  more  than  2200  quarters. 
Of  the  vessels,  however,  which  had  not  been  able  by  every  means  to 
cross,  the  captains  have  agreed  to  go  to  Odessa  for  charterers'  benefit, 
with  a  reduction  of  from  St.  and  4s.  from  the  original  rate  of  charter. 
As  for  the  lay  days,  they  cannot  begin  to  count  unless  yon  arrive  at 
yoor  port  of  loading,  according  to  the  terms  of  charter-party ;  and  the 
more  so  now,  as  you  never  gave  me  notice  of  your  arrival  at  Soulina. 
For  these  reasons  I  protest  against  you,  your  owners,  and  your  vessel, 
for  all  damaged,  interests,  loss  of  market,  &c.,  &c.,  which  may  arise  to 
your  charterers^  for  your  not  wishing  to  perform  the  full  meaning  of 
your  eontract :  for  which  all  consequences  I  render  you,  your  owners, 
uid  your  vessel  responsible.  Reserving,  however,  all  right  to  my 
friends,  your  charterers,  Messrs.  E.  and  J.  Sohilizzi,  Junr.,  of  Liverpool, 
I  propose  to  you  to  go  under  protest  to  Odessa  for  their  account ;  and 
the  difference  which  may  arise  between  you  and  them  can  *be  1-4,000 
settled  in  England  with  the  same  gentlemen  personally.  Pro-  *- ' 
ceeding  to  Odessa,  you  will  consign  yourself  to  Messrs.  C.  Balli,  Sons, 
for  whom  I  endoso  you  a  letter  of  introduction.    Tours,  &c., 

«N.  P.  Balli." 

On  11th  December,  1858,  The  Magnolia  set  sail  ftom  the  Soulina  bar 
ftr  Odessa,  leavings  behind  her  a  cable  and  anchor  which  the  master  had    . 
in  vain  endeavoured  to  recover.    Odessa,  which  is  at  a  distance  of  100  . 

nilss  north  from  the  Soulina  mouth  of  the  Danube,  was  the  nearest  * 

port  to  wlueli  Tiie*Magftfiflia  oodd  go«    Oenatanliiiople  is  at  a  diaUnce 

2Z 
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of  nearly  800  miles.  Galats  is  a  port  of  Moldavia,  in  the  river  Danube, 
and  is  95  miles  ap  the  river  from  the  Soulina  month.  Ibrail  is  a  port  of 
Wallachia,  in  the  Danube,  20  miles  higher  up  the  river  than  Qalati.  It 
is  a  nsaal  praotice  at  the  Soulina  month  of  the  Danube,  when  a  vessel 
with  eargo  is  unable  to  get  over  the  bar,  to  have  part  of  the  cargo,  when 
it  can  be  done  with  safety,  taken  out  of  the  ship  and  put  into  lighters, 
and  carried  over  the  bar,  and  reshipped  at  the  other  side,  at  the  expense 
of  the  shipowner. 

The  Magnolia,  on  16th  December,  1858,  after  encountering  heayy 
storms  and  dangers,  arrived  at  Odessa :  and,  after  his  arrival  there,  the 
master  saw  one  of  the  Messrs.  Ralli,  the  plaintiffs'  agents,  and  offered 
to  charter  The  Magnolia  at  whatever  was  the  current  rate  of  freight  at 
that  time.  Freights  had  risen  since  the  charter  was  made*  Messrs. 
Ralli  declined  having  anything  to  do  with  the  vessel,  unless  the  master 
would  take  corn  on  board  without  any  specified  rate  of  freight  what- 
sver ;  and  that  he  declined :  and  afterwards,  without  the  consent  of  die 
*M^1  P^*'*^^^^^  ^^  Messrs.  Balli,  their  agents,  ^chartered  his  vessd,  and 
-*  took  in  a  cargo  of  wheat,  and  sailed  therewith  for  England,  and 
afterwards  delivered  the  cargo  at  Gloucester;  and  the  defendaots 
received  the  freight  of  the  cargo,  amounting  to  21s.  Id.  a  quarter ;  the 
gross  of  which  freight  was  1655^  18s.  8d. 

After  the  Magnolia  left  the  mouth  of  the  Danube,  the  water  on  the 
bar  increased  in  depth :  and,  on  and  after  7th  January,  1854,  there  vss 
sufficient  water  on  the  bar  to  have  enabled  The  Magnolia  to  have  entered 
the  river  to  have  taken  in  a  cargo  at  Galats  or  Ibrail,  and  have  sailed 
with  such  cargo  out  of  the  river  for  England :  and,  if  The  Magnolia 
had  then  entered  the  river  and  taken  in  cargo,  the  plaintiffs  would  hsTS 
been  able  to  make  a  profit  of  lOOOL  by  snbchartering  the  vessel  to  other 
persons. 

One  of  the  witnesses,  Captain  Pryde,  who  was  called  for  the  defend- 
ants, and  who  proved  the  survey  on  16th  November,  and  that  The  Mag- 
nolia could  not  have  remained  any  longer  with  safety  outside  the  bsr, 
proved  also  that  he  went  out  from  Liverpool  with  a  cargo  for  Constan- 
tinople, Galatz,  and  Ibrail ;  that  he  arrived  off  the  Soulina  bar  on  16th 
October,  1858 ;  that  there  was  then  only  a  depth  of  about  seven  feet 
of  water  on  the  bar ;  that  he  could  not  cross  it,  as  his  vessers  draught 
was  ten  feet  four  inches ;  that  he  remained  as  long  as  it  was  prudent 
to  stay  on  account  of  the  stormy  weather,  continually  sounding ;  bat 
the  water  never  increased  to  above  eight  feet ;  and  that,  on  29th  No- 
vember, he  left  the  bar,  Th6  Magnolia  being  then  the  only  ship  off  it, 
and  went  to  Constantinople,  where  he  remained  two  months :  and  in 
February,  there  not  being  any  one  at  Con8tantinq>le  to  take  out  his 
*R»41  ^^^S^«  returned  to  the  ^Danube,  crossed  the  bar  on  lOth  Febra- 
-'  ary,  and  went  up  the  river  to  Ibrail,  and  discharged  his  cargo. 

The  questions  for  the  opinion  of  the  Gowk  are :  Whether,  under  the 
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eircnmstanceSi  the  issueB  joined  on  the  two  pleas  of  the  defendante 
onght  to  be  foand  for  the  plaintiffs  or  the  defendants.  If  the  Court, 
&c.  (directions  as  to  entering  the  verdict).  The  Court  is  to  be  at  liberty 
to  draw  any  inference  of  fact  which  a  jury  might  and  ought  to  draw. 
The  party  against  whom  the  judgment  of  the  Court  is  given  is  to  be 
&t  liberty  to  take  the  case  into  a  Court  of  error. 

MelUihj  for  the  plaintiffs. — On  the  first  plea,  the  question  is,  whether 
the  voyage  was  abandoned  while  it  was  uncompleted.  The  vessel  was, 
by  the  charter-party,  to  proceed  to  Galats,  or  Ibrail,  which  is  higher  up 
the  river  than  Ghtlati ;  so  that  the  contract  could  not  be  performed 
without  her  going  at  least  as  far  as  Oalats,  which  she  has  not  done.  In 
inswer,  it  will  be  said  that  the  voyage  was  completed  because  the  ship 
got  as  near  aa  she  could  to  Galats ;  according  to  which  view,  she  would 
have  completed  her  voyage  at  Constantinople  had  she,  when  there,  been 
nnable  at  the  time  to  proceed  further.  A  temporary  obstruction  by  ice 
ofteo  occurs  in  the  river  St.  Lawrence,  in  the  Baltic  Sea,  and  in  the 
Daoube ;  but  it  cannot  be  properly  said  that  a  vessel,  as  soon  as  she 
meets  with  such  an  obstruction,  has  completed  her  voyage.  The  worda 
(<or  80  near  thereunto  as  she  might  safely  get"  are  merely  expressio  eorum 
qa»  tacitd  insnnt.  On  the  second  plea,  the  question  is,  whether  in  fact 
she  was  <«  prevented"  c^by  the  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,"  from  completing  her  *voyage.  All  that  the  r^^oac: 
case  shows  is  that  she  was  delayed ;  and  that  will  happen  when-  ^ 
ever  there  is  an  adverse  wind  of  a  few  hours.  If  the  master  had  waited 
till  there  was  sufficient  water  on  the  bar,  he  would  have  been  entitled 
then  to  proceed  up  the  river  and  insist  on  having  a  cargo.  But,  if  so, 
it  could  not  be  at  his  option  to  consider  himself  discharged  from  per- 
formance of  the  contract.  The  prevention  contemplated  in  the  charter- 
party  is  permanent  prevention ;  of  which,  according  to  the  statements 
in  the  case,  there  was  not  even  a  reasonable  probability,  though  that, 
according  to  Atkinson  v.  Ritchie,  10  East,  580,  would  not  have  consti- 
tuted a  defence.  Even  supposing  the  facts  to  show  that  there  was  not 
water  enough  between  11th  December  and  7th  January,  it  appears  posi- 
tively that  there  was  enough  on  7th  January. 

Sugh  MiUj  contrH. — There  seems  to  be  no  direct  authority  on  the 
point ;  but  it  is  to  be  recollected  that  the  exception  is  introduced  for 
the  benefit  of  the  shipowner ;  Blight  v.  Page.(a)  In  Atkinson  v.  Ritchie 
it  was  not  disputed  that  an  actual  embargo  would  have  supported  the 
defence :  but  an  embargo  is  merely  temporary.  [Lord  Campbell,  C. 
J.— An  embargo  may  last  for  any  length  of  time :  here,  according  to 
the  ordinary  course  of  nature,  the  obstacle  would  be  removed  in  a  few 
months  at  the  utmost.]  The  Court  cannot  take  judicial  notice  of  this 
being  the  ordinary  course  of  nature ;  the  case  finds  only  the  fact  in  the 
particular  year.    An  interpretation  has  been  put  upon  the  words  <<  aa 

(a)  Vote  (a)  to  TMteag  «.  BaMai^  a  B.  4  P.  Ita. 
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near  therewith  as  she  ooold  safely  get"  in  Shield  v.  Wilkinsi  5  Bzeh. 
804,t  *where  it  was  held  that  owners  are  not  bound  to  peril  the 
safety  of  their  vessel.  It  appears  that  here  the  Tesael  eonld  not, 
with  safety,  either  attempt  to  proceed  up  the  Dannbe  or  remain  at  the 
mouth.  She  was  compelled  to  go  to  a  port  which  was  one  hnndred 
miles  distant :  and  the  master  could  not  be  bonnd  to  remain  there,  from 
MoYember  to  Janoary,  in  expectation  of  the  water  bebg  sniEcientlj 
deep. 

MMiih,  in  reply,  was  stopped  by  the  Court. 

Lord  Campbbll,  C.  J. — ^I  am  really  unable  to  entertain  any  doubt 
of  the  plaintiff  being  entitled  to  recover.  As  to  the  first  plea:  the 
meaning  of  the  charter-party  must  be  that  the  vessel  is  to  get  within 
the  ambit  of  the  port,  thou^  she  may  not  reach  the  actual  harbonr. 
Now  could  it  be  said  that  the  vessel,  if  she  was  obstructed  in  entering 
the  Dardanelles,  had  completed  her  voyage  to  Oalats?  There  can 
therefore  be  no  doubt  as  to  the  first  issue.  Then,  as  to  the  second 
issue,  Were  the  defendants  prevented  by  dangers  and  accidents  of  the 
seas  from  completing  the  voyage?  Clearly  not.  For,  though  from 
the  5th  of  November  to  the  7th  January  the  vessel  could  not  cross  the 
bar  at  the  Soulina  mouth  of  the  Danube,  yet  she  might  have  done  so 
after  the  7th  of  January,  and  would  then  have  reached  her  port  of  des- 
tination. How  then  did  the  impossibility  which  brings  the  case  within 
the  exception  in  the  contract  arise  ?  When  did  it  arise  ?  I  myself,  if 
I  may  import  my  own  personal  knowledge  into  the  case,  once  sailed 
down  the  Danube  into  the  Black  Sea ;  and  it  is  pretty  well  known  that 
this  is  practicable  every  year.  But,  looking  only  at  the  statements  in 
*fty)7l  ^^^^  ^^^^'  ^^  VELVist  *take  it  that,  as  spring  advances,  there  is  no 
^  difficulty  in  crossing  the  bar.  What  difference  is  there  between 
an  obstacle  produced  by  shallowness  of  water  and  an  obstaele  prodaeed 
by  ice  ?  Ice  prevents  access  for  a  time ;  but,  as  the  spring  advances, 
it  disappears ;  and  we  know  that  the  water  in  the  Danube  rises  as 
spring  advances.  If  the  master  had  waited  till  the  7th  of  January,  be 
might  have  crossed  the  bar  and  reached  the  port.  He  could  not,  it  is 
true,  have  safely  remained  at  the  mouth  of  the  Danube ;  but  he  might 
have  gone,  as  others  went,  to  Constantinople  or  Odessa.  It  was  very 
forcibly  put  by  Mr.  MellUh  that,  if  the  master  had  done  so,  and  had 
then  gone  up  the  river,  he  might  have  insisted  on  the  charter-^partj  and 
have  demanded  a  cargo.  But,  if  the  merchant  is  bound,  the  shipowner 
is  bound.  Neither  here  discharged  the  other:  and  the  contract  is 
broken ;  and  the  second  issue  must  be  found  for  the  pluntiffii. 

WiOHTMAN,  J. — I  am  of  the  same  opinion  as  to  both  issues.  As  to 
the  first,  I  think  the  vessel  did  not,  within  the  meaning  of  the  Aarte^ 
party,  complete  the  voyage.  It  might  as  well,  as  has  indeed  been  wg- 
gested,  be  said  that  she  had  completed  her  voyage  tf  she  had  been 
stopped  in  the  Dardanelles.    As  to  the  aeoond  isane^  when  was  the  ex- 
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eeption  realized  ?  No  doabt  the  obstruction  was  temporary.  The  tm- 
poBflibility  of  waiting  off  the  barbour^s  mouth  does  not  determine  the 
obligation  to  complete  the  Yoyage.  If  she  had  waited  in  any  other 
place,  which  might  be  safe,  and  had  then  gone  up  the  river,  she  would 
have  performed  the  voyage. 

Erlb,  J.,  concurred. 

*Crompton,  J. — I  cannot  see  any  doubt.    Here  is  a  positive  r^rooo 
contract  to  proceed  to  a  port  unless  prevented  by  dangers  and  *- 
accidents  of  the  seas,  &c.     That  must  mean,  prevented  from  doing  so 
at  all :  it  would  be  most  dangerous  to  hold  that  a  temporary  obstruc- 
tion puts  an  end  to  the  obligation.  Judgment  for  plaintiffs. 


The  QUEEN  v.  HSNRT  TIBBLE.    April  25. . 

Sect  37  of  ftat  7  A  8  G.  4,  e.  Ixzt.  (local  and  penoaal,  pablie)  enaets  thftt,  if  (with  ecrtaia 
exceptions)  maj  poraon  not  a  frtemas  of  tho  CompAoj  of  watermen  and  lightermen  of  that 
Thamee,  or  apprentice  to  a  freeman  or  freeman'f  widow,  shall  act  ae  a  waterman  or  lighter- 
man, or  ply,  or  work,  or  narigate  anj  wherry,  lighter,  or  other  craft,  from  or  to  any  place  oi? 
plaeee,  or  ship  or  vessel,  within  the  limits  of  the  Act  (which,  by  sect.  3,  are  from  ffew  Windl 
ler  in  Berkshire  down  to  Yantlet  Creek  in  Kent,  both  included^  New  Windsor  being  the* 
vetteni  or  upper  limit*  and  Tantlet  Creek  the  lower),  for  hire  or  gain,  he  shall  forfeii-  not 
exceeding  loi.     Upon  appeal  against  a  conviction,  Held : 

That  any  narigation  of  a  barge  within  the  limits  of  the  Act  lUla  nader  the  peaak  elhnse^ 
althoDgh  the  Toyage  commences  without  the  limits  of  the  Act. 

That  a  person,  not  being  a  freeman,  Ac,  who  so  naTigates,  is  liable  to  the-  penalty^  allhongli 
be  if  paid  by  the  owner  of  the  barge,  not  for  the  particular  job,  but  by  a  fixed  weekly  sahury. 

Sect  101  exempts  from  the  penalty  "  western  barges,"  and  dedares  "  that  all  Satbottomed  beati 
and  barges  navigated  from  the  town  of  Kingston  in  the  aannty  of  Surrey,  oaany  place  or 
places  beyond  the  said  town,  shall  be  deemed  western  barges,  and  shall  and  may  be  navigated 
on  the  said  river  of  Thames  as  far  as  London  Bridge/'  "and  no  person  or  persone  navigating 
neh  western  barges"  "as  last  aforesaid  shall  in  respect  thereof  be  subjccUor  liable  to  any 
penalties  or  forfeitures  imposed  by  this  Aci."  Kingston  is  below  New  Windsor  and  abova 
London  Bridge ;  London  Bridge  is  above  Tantlet  Creek.    Held : 

That  a  person  navigating  a  barge  within  the  limite  on  a  voyage  not  commenerng  on  the  Thamaa 
St  or  above  Kingston  i»  not  within  the  exception,  although  the  barge  be  of  the  eenstruetioa 
pecniiar  to  western  barges. 

This  was  an  appeal  against  a  conviction  of  Henry  Nibble,  bj  Wil- 
liam Frederick  Beadon,  Esquire,  under  the  Watermen's  Act,  7  &  8  0. 
4,  c.  kxv.  s.  87.(a) 

(e)  Local  and  personal,  public  (printed  in  the  statutee  at  large)^'^For  the  better  regnlatioa 
of  the  Watermen  and  Lightermen  on  the  River  Thames,  between  Yantlet  Creek  and  Windsor." 

Sect.  3  enacts :  "  That  this  Act  and  the  several  provisions  thereof  shall  extend  and  be  con- 
■traed  to  extend  to  all  parts  of  the  river  Thames,  fronkand  opposite  to  and  including  the  towa 
of  New  Windsor  in  the  ooumty  of  Berks,  to  and  opposite  to  and.  including  Tantlet  Creek  is 
the  oooaty  of  Kent*  and  to  all  docks,  canals,  creeksy^aad  harbours- of  or  out  of  the  said  river,  m 
&r  as  the  tide  flows  therein." 

Beet  37  enacts :  "  That  If  any  person,  not  being  a  freeman  of  the  said  Company,  or  an  mp» 
piOBtiee  to  a  freeman  or  to  the  widow  of  a  fireeman  o#  tho  said  Company  (ezctpt  as  hereinafter 
b  nestioned),  shall  at  any  time  act  as  a  waterman  o»Hghterman,  or  ply,  or  work,  or  navigate^ 
•r  eanae  to  be  worked  or  navigated,  any  wherry,  lighter^  or  other  craft,  upon  the  said  river,  fh>m 
«  te  say  place  or  places,  or  ship  or  vessel,  within  the  limits  of  this  Act,  for  hire  or  gain  (cxetpl 
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♦RftQ1      *^^®  ooQTiotion  was  as  follows. 

-I  <<  Metropolitan  Police  District^  to  wit  Be  it  remembered  that, 
on"  28th  July,  1854,  ''  at  the  Wandsworth  Police  Court,  at  Wands- 
worth, in  the  coanty  of  Surrey,  and  within  the  Metropolitan  Police 
District,  Henry  Tibbie,  of,"  &c.,  '^  is  convicted  before  me  the  under- 
signed, one  of  the  magistrates  of  the  Police  Courts  of  the  Metropolu, 
appointed,"  &c  "For  that  heretofore,  and  after  the  making  and  pass- 
ing and  coming  into  operation  of  a  certain  Act  of  Parliament,"  ke.  (T  k 

4>fiQ0l  ^  ^'  ^'  ^'  I^x^'X  **^  ^^^  ^^  ^^^  ^^^^  ^^  ^^^  commission  of  the  offence 
-'  hereinafter  mentioned,  the  said  Henry  Tibbie  had  the  working 
and  navigating  of  a  certain  craft,  to  wit,  a  barge  called  The  Ceres,  the  same 
craft  not  then  being  a  western  barge  within  the  true  intent  and  meaning 
of  the  said  Act  of  Parliament,  or  any  barge,  boat,  lighter,  craft,  or  ves- 
sel excepted  from  the  operation  of  the  said  Act :  and  that  the  stid 
Henry  Tibbie,  not  then  being  a  freeman  of  the  Company  of  watermen 
and  lightermen  of  the  river  Thames,  or  an  apprentice  to  a  freeman  or  to 
the  widow  of  a  freeman  of  the  said  Company,  or  in  any  manner  lawfiillj 
authorised  to  act  as  a  waterman  or  lighterman,  or  to  work  or  ntvigite 
the  said  craft  called  The  Ceres  upon  the  said  river,  within  the  limits  of 
the  said  Act,  for  hire  and  again,  on  the  5th  day  of  May  in  the  yesr 
aforesaid,  unlawfully,  and  contrary  to  and  in  violation  of  the  said  Act 
6t  Parliament,  did  on  the  said  river  Thames,  at  the  parish  of  Pntnej, 
ijn  the  county  of  Surrey,  within  the  said  metropolitan  district,  and  within 
the  limits  of  the  said  Act,  to  wit,  between  Yantlet  Creek  in  the  county 
6^  Kent  and  New  Windsor  in  the  county  of  Berks,  in  the  said  Act  men- 
tioned, work  and  navigate  the  said  craft  for  hire  and  gain,  and  then  and 
there,  on  the  said  river  Thames,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  within  the  limits  and  district  aforesaid,  unlawfully,  and  con- 
trary to  and  in  violation  of  the  said  Act  of  Parliament,  did  act  as  s 
lighterman  for  hire  and  gain,  to  wit,  in  so  working  and  navigating  tlie 
said  craft :  complaint  of  which  said  offence  was  made  before  me,  one  of 
t^e  said  magistrates  of  the  Police  Courts  of  the  Metropolis,  sitting  at  tbe 
Police  Court,  by  Thomas  Tunstall  Saunders,  within  thirty  days  after  the 
oommitting  thereof,  that  is  to  say  on  the  81st  day  of  May  in  the  year 

u  hereinafter  !•  mentioned),  ertrj  sneh  person  thAll  forfetl  and  pej  for  erety  taeli  eStnet  aay 
■am  net  exceeding  102." 

Sect.  101  ennets:  "That  nothing  in  this  Act  oontained  (except  the  provisions  for  eonpeUis; 
tbe  names  of  the  barge  or  eraft,  and  the  name  and  place  of  abode  of  the  owner,  to  bs  paisted 
and  preserred  thereon  as  aforesaid)  shall  extend  to  anj  western  barges;  and  diat  sO  fl«t- 
b<Mtomed  boats  and  barges  navigated  from  the  town  of  Kingston  in  the  county  of  Smrcy,  wisj 
|flaee  or  places  beyond  the  said  town,  shall  be  deemed  western  barges,  and  shsU  sad  nay  bt 
itevigated  on  the  said  rirer  of  Thames  as  far  as  London  Bridge;  and  that  nothing  in  thiii^ 
ihall  extend  to  any  ferry  boats  worked  or  rowed  at  any  ferry  or  ferries  over  or  aerMi  tbe  wi 
riTer  at  or  between  the  said  town  of  Kingston  and  any  place  or  places  between  Che  hsw  lod 
B^w  Windsor  aforesaid ;  and  no  person  or  petsons  narlgatiag  sneh  western  barges  or  tetrjhotU 
ii  last  aforesaid  shaH  tn  respect  thereof  be  snbjeet  or  liable  to  any  penalties  or  totftitati  ifl- 
peeed  by  this  Act,  or  by  any  rales  or  by-laws  to  be  made  as  aforesaid  (except  as  afcrssiii>* 
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iforesaid.   *Aiid  I  da  ftdjndge  the  said  Henry  Tibbie,  for  the  said  r^rogi 
offence,  to  forfeit  and  pay  the  ram  of  51.,  to  be  paid  and  applied  ^ 
according  to  law :  and  also  to  pay  to  the  8uid  T.  T.  Saonders  the  soni 
of  12.,  for  his  eosts  in  this  behalf."   Order  for  levying  by  distress  in  case 
of  non-payment.    Signed  and  sealed  by  the  magistrate. 

Notice  of  appeal  was  given.  And  by  order  of  Lord  Campbell,  C.  J., 
snd  consent  of  the  parties,  the  following  faots  were  stated  for  the  opinion 
of  this  Court,  nnder  stat.  12  k  18  Vict.  c.  45,  s.  11. 

The  Company  of  Watermen  and  Lightermen  of  the  river  Thames  is 
mcorporated,  and,  as  respects  the  present  case,  is  governed,  by  the  said 
first-mentioned  Act.  The  case  then  set  out  the  87th  section.  The  con- 
fiction  was  in  respect  of  an  alleged  breach,  by  the  appellant,  of  the  pro- 
Tiiions  of  this  section. 

The  said  barge  Ceres  is  a  flat-bottomed  boat  or  barge,  and  is  of  the 
isme  build  as  certain  boats  and  barges  navigated  on  the  river  Thamea 
from  the  town  of  Kingston  m  the  county  of  Surrey,  and  places  higher 
up  the  said  river,  and  known  asi  and  called,  «<  western  barges  ;'*  and  was, 
before  it  came  the  property  of  The  Great  Western  Railway  Company 
IS  hereinafter  mentioned,  known  as  a  western  barge.  The  said  barge 
was  formerly  worked  and  navigated  and  ^employed  in  carrying  goods 
from  Reading,  situate  beyond  Kingston,  and  elsewhere  to  the  westward 
of  Reading,  along  the  Thames  to  the  Steel  Yard  Wharf  hereinafter 
described.*  It  is  not  a  wherry  or  lighter.  At  the  time  of  the  commis- 
sion of  the  supposed  offence,  the  barge  belonged  to  The  Great  Western 
Railway  Company  (having  been  previously  purchased  by  the  said  Com- 
pany from  The  Kennet  and  Avon  Canal  Company),  and  was  then  being 

[♦892 


tued  by  The  Great  ^Western  Railway  Company  in  carrying 


certain  goods  then  in  the  possession  and  care  of  The  Great 
Western  Railway  Company,  as  common  carriers,  from  and  out  of  a 
abasia  or  siding  at  Bullsbridge  Station  in  the  parish  of  Southall,  joining 
to  and  communicating  with  The  Grand  Junction  Canal,  to  the  Steel 
Yard  Wharf  in  Thames  Street  in  the  City  of  London.  The  said  basin 
or  siding  is  the  property  of  The  Great  Western  Railway  Company. 
It  has  no  gates  or  other  means  of  excluding  the  water  of  the  canal 
from  which  it  is  supplied,  being  entirely  open  to  it ;  and  it  is  used  only 
I7  the  barges  of  The  Great  Western  Railway  Company  and  by  the 
hvges  of  other  persons  employed  in  conveying  goods  to  and  from  the 
Bullsbridge  Station  of  the  said  Company,  which  forms  the  side  of  the 
nid  basin  or  siding,  with  the  permission  of  the  said  Company.  The 
said  goods  were  being  conveyed  for  the  purpose  and  in  order  that  the 
same  might  be  forwarded  and  delivered  to  the  owners  or  consignees 
thereof.  The  said  basin  or  siding  is  not  within  the  limits  defined  by 
the  3d  section  of  the  Act.  It  communicates  with  a  part  of  The  Grand 
Jooetion  Canal  which  extends  from  Bullsbridge  Station  into  the  Thames 
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ftt  Brentford  Creek,  at  a  point  which  is  several  miles  eastward  of  and 
below  the  town  of  Kingston,  and  within  the  limits  of  the  Act.  The 
Steel  Yard  Wharf  is  situate  on  the  mer  several  miles  below  the  said 
creek,  and  is  above  London  Bridge,  and  within  the  limits  defined  by 
the  Act.  It  is  not,  nor  has  it  ever  been,  named  or  appointed  a  pljiog 
place  under  the  provisions  of  the  Act,  but  is  a  private  wharf,  and 
belongs  to  the  Great  Western  Railway  Company,  and  is  used  by  the 
said  Company  for  depositing  and  for  loading  as  well  goods  the  exclusire 
*RQ'-tl  property  of  the  said  Company  as  also  goods  *conveyed  and  to  be 
-^  conveyed  and  forwarded  by  the  said  Company  as  commoa 
carriers. 

At  the  time  of  the  commission  of  the  supposed  oiTence,  the  appellant 
was  not  a  freeman  of  the  Company  of  watermen  and  lightermen  of  the 
river  Thames,  or  an  apprentice  to  a  freeman  or  to  the  widow  of  a  free- 
man of  the  said  Company,  nor  entitled  (except  upon  the  facts  herein 
stated  he  shall  be  held  to  have  been  entitled)  to  act  as  a  freeman  or 
lighterman,  or  to  work  or  navigate  for  hire  on  the  river  within  the  limits 
of  the  Act.  The  appellant  was,  at  the  time  of  the  committing  of  the 
said  alleged  offence,  the  servant  of  The  Great  Western  Bailway  Com- 
pany, and  employed,  at  a  fix%d  weekly  salary,  for  the  purpose  of  assist- 
ing in  the  working  and  navigating  of  the  Company's  barges.  For  the 
services  performed  by  him,  as  hereinafter  mentioned,  on  board  the  said 
barge,  on  the  day  in  the  conviction  mentioned,  he  did  not  receive  or 
claim  any  payment  or  remuneration  separate  or  distinct  from  his  said 
salary ;  and  his  remuneration  for  his  services  on  that  day  was  included 
in  such  salary.  Payment  by  weekly  salary  is  a  general  mode  of  paying 
working  lightermen  employed  by  master  lightermen  on  the  river  Thames 
for  a  week,  or  periods  exceeding  a  week. 

At  the  time  when  the  alleged  offence  was  committed,  the  barge  vas 
laden  with  goods  then  in  the  possession  or  care  of  The  Great  Western 
Railway  Company  as  commoa  carriers,  and  waa  employed  in  conveying 
such  goods  from  the  said  basin  or  siding  along  the  said  canal  to  the 
Thames  at  Brentford  Creek,  and  thence  along  and  over  the  said  rirer  to 
the  Steel  Yard  Wharf  aforesaid,  for  the  purpose  of  being  forwarded  and 
delivered  to  the  owners  or  consignees  of  the  said  goods,  the  same  having 
^Mdl  *been  loaded  on  board  the  barge  at  the  said  basin  or  siding.  The 
-^  said  goods  had  been  received  by  The  €hreat  Western  Railway 
Company,  from  various  places  on  their  line  of  railway,  to  be  conveyed 
to  the  consignees  thereof  in  various  parts  of  London,  A  fixed  sum 
per  ton  was  charged  by  the  Company  for  the  carriage  from  the  stationi 
respectively  on  the  railway,  at  which  they  were  received  by  the  Com- 
pany, to  their  ultimate  place  of  destination.  No  separate  or  distinet 
charges  were  made  by  or  payable  to  the  Company  for  the  conveyanee  of 
the  said  goods  from  the  siding  at  BuUsbridge  Station  to  the  8teel  Tsrd 
Wharf. 
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On  the  day  on  which  the  alleged  offence  was  committed,  the  barge, 
being  so  laden  as  aforesaid,  was  towed  from  the  said  basin  or  siding 
along  the  said  canal  to  Brentford  Creek,  within  the  limits  defined  by  the 
Act,  and  from  thence  was  rowed  upon  and  along  the  Thames  to  Putney 
bj  two  persons  other  than  the  appellant,  also  servants  of  The  Great 
Western  Railway  Company,  and  not  freemen  of  the  Watermen  and 
Lightermen's  Company,  or  apprentices  to  a  freeman  or  the  widow  of  a 
freeman.  The  appellant  had  the  command  of  the  barge,  and  directed 
and  steered  the  barge  from  the  said  basin  or  siding  to  Brentford  Creek, 
and  thence  along  and  upon  the  river  to  Putney ;  the  distance  between 
the  Brentford  Creek  and  Putney  being  six  miles.  The  appellant  took 
no  other  part  in  navigating  or  working  the  barge  in  the  course  of  its  said 
jonmey.  On  the  arrival  of  the  said  barge  at  Putney,  one  Frederick 
Phelps,  a  freeman  of  the  Company  of  Watermen  and  Lightermen,  and 
excepted  from  the  operation  of  sect.  87  of  the  Act,  according  to  a  gene- 
ral arrangement  between  him  and  The  Great  Western  Railway  Company 
met  the  said  ^barge  for  the  purpose  of  navigating  and  working  r,^oQe 
the  Bame  thence  to  the  Steel  Yard  Wharf:  and  F.  Phelps,  then  ^ 
and  there,  having  attached  it  to  his  wherry  by  means  of  a  rope,  towed 
and  worked  the  barge  thence  upon  and  along  the  Thames  to  the  said 
Steel  Tard  Wharf,  and  was  paid  by  The  Great  Western  Railway  Com- 
pany a  specific  sum  for  so  doing.  The  Steel  Tard  Wharf  is  distant  from 
Putney  about  ten  miles.  Whilst  F.  Phelps  was  so  engaged  in  towing 
and  working  the  barge  with  his  wherry,  the  barge  was  being  steered  by 
the  appellant.  From  the  time  when  the  barge  left  the  basin  or  siding 
at  Bollsbridge  Station  until  its  arrival  at  Steel  Yard  Wharf,  as  aforesaid, 
the  barge  did  not,  during  its  said  journey,  stop  or  touch  at  any  place  or 
places,  or  ship  or  vessel,  upon  or  in  the  said  river  within  the  limits  of  the 
Acts,  and  did  not  receive  or  take  on  board  any  goods  or  passengers 
within  the  said  limits. 

On  the  day  on  which  the  supposed  offence  was  committed,  no  appli- 
cation for  permission  to  work  or  navigate  the  barge  within  the  limits 
defined  by  the  Act  was  made  by  any  person  who  was  a  freeman  of  the 
Watermen's  Company,  or  entitled  to  act  as  a  waterman  or  lighterman 
within  the  said  limits,  except  the  said  F.  Phelps :  but  several  previous 
applications  had  been  made  to  the  said  Company,  by  and  on  behalf  of 
watermen  and  lightermen,  to  be  employed  in  working  and  navigating 
barges  of  the  Company :  and  which  applications  had  been  refused. 

The  question  for  the  opinion  of  the  Court  is:  Whether  the  facts 
aboTe  stated  are  sufficient  in  point  of  law  to  support  the  conviction  of 
the  appellant,  as  above  alleged.  The  conviction  to  be  affirmed  or 
qnaahed  accordingly.  The  case  provided  for  costs,  and  the  entering 
of  judgment;  and  power  was  given  to  this  Court  to  remit  the 
^special  case  to  such  person  or  persons  aa  the  Court  should  think  r^oM 
fit  for  amendment  or  alteration  in  any  particular ;  and  with  such  *- 
powers  as  to  the  Court  should  seem  proper. 


BXOINA  V.  HBBLB.    K.  T.  1855. 


Scotland^  in  sapport  of  the  oonyietion. — ^The  fueta  stated  briag  d» 
ease,  %o  far  as  respects  the  character  and  employment  of  the  barge, 
within  sect.  87  of  stat.  7  &  8  O.  4,  c.  Ixxv. ;  for,  although  the  harp 
came  from  a  point,  not  in  the  Thames,  withont  the  limits  of  the  Act, 
there  can  be  no  donbt  that  she  has  been  «^  worked**  and  ««naTigat€d" 
within  the  limits,  and  that  for  the  whole  distance  in  the  Thames.  It 
will  be  said,  on  the  other  side,  that  the  exception  in  sect.  101,  in  fsTov 
of  <<  western  barges,"  applies.  The  only  fact  suggested,  as  bringing 
the  case  within  the  exception,  is  the  baild ;  and  that,  possiUj,  might 
haTe  been  sufficient  if  the  section  had,  as  in  former  statQte8,(a)  meuAj 
used  the  expression  <<  western  barges :"  but  the  section  goes  on  to  de- 
fine «<  western  barges,"  as  being  all  «<  flat-bottomed  boats  and  barges 
navigated  from  the  town  of  Kingston  in  the  county  of  Surrey,  or  any 
place  or  places  beyond  the  said  town,"  that  is,  to  the  west  of  Kings- 
ton :  and  it  is  only  to  <<  persons  navigating  such  western  barges"  that 
the  exemption  applies.  The  definition  has  probably  been  inserted  for 
the  purpose  of  curing  the  ambiguity  in  the  earlier  Acts.  As  to  the 
conduct  of  the  appellant,  he  directed  and  steered  the  barge  from  Brent- 
ford to  Putney,  so  that  he  worked  and  navigated  her  in  the  parish  of 
Putney,  within  which  the  conviction  lays  the  offence.  And  indeed  after- 
*ftQ71  ^^^^^»  while  he  was  steering,  *he  was  not  the  less  working  and 
-'  navigating  her,  though  she  was  being  towed. 

BramweUy  contri. — One  quality  of  a  western  barge,  at  any  rate, 
existed  in  this  case,  namely  the  build :  and  it  is  not  unimportant  that 
this  build  was  with  a  view  to  the  original  use,  which  clearly  was  that  of 
a  western  barge.  Such  a  barge  necessarily  differs  from  the  boats  ordi- 
narily used  in  the  Thames ;  and  it  seems  to  have  been  the  intentioo  of 
the  Legislature  to  exempt  such  boats  from  the  operation  of  sect.  37. 
They  would  necessarily  have  a  west  country  crew.  If,  as  suggested  on 
the  other  side,  an  essential  part  of  the  description  is  that  it  shoald  be 
navigated  on  the  river  from  above  Kingston,  it  would  follow  that  a  boit, 
falling  within  the  description,  could  not,  after  going  down  to  London 
Bridge,  return  thence,  at  any  rate  if  it  had  a  fresh  cargo,  without  in 
entire  change  of  crew.  It  is  not  any  answer  to  say  that,  if  the  qoee- 
tion  depended  upon  the  build  only,  the  Act  might  easily  be  evaded  bj 
building  a  barge  of  this  construction  :  such  a  boat  is  seldom  or  never 
built  when  not  wanted  for  a  canal ;  and  it  is  highly  improbable  that  nnj 
one  should  construct  such  a  barge  in  order  to  evade  the  Act.  In  stat 
4  O.  2,  c.  24,  8. 1,  it  is  taken  for  granted  that  western  barge  is  a  known 
kind  of  boat ;  and  the  privileges  of  western  barges  are  extended  to 
boats  navigating  from  Kingston  to  Windsor,  and  between  the  two.  The 
description  in  sect.  101  of  stat.  7  ft  8  O.  4,  o.  Ixxv.,  is  cumulative;  if 
not,  it  would  have  been  easy  to  say  <<  western  barges  which  are  navi- 
gated from,"  fcc. ;  and  indeed  the  words  ^  western  barges"  would  bsvo 

(a)  Se«  lUU.  11  A  12  W.  3»  0*  21,  i.  2,  2  0. 2,  o.  2^  ■.  4. 
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been  oselefls ;  the  rest  of  tbe  deooription  would  *have  been  suflt-  r«nQ<| 
cieot.  In  Reed  v.  Ingham,  8  E.  &  B.  889,  899  (£.  G.  L.  B.  vol.  ^  ^ 
T7),  Lord  Oampbell,  0.  J.,  pointed  oat  that  tbe  provieions  of  sect.  S7 
were  to  be  construed  <<  strictly,  like  penal  enactments."  Here  the 
vessel  was  not  wholly  "  worked  or  navigated"  «« within  the  limits  of 
this  Act  :*'  the  navigation  began  without  thoee  limits.  The  watermen 
are  not  required  to  be  in  attendance.  Can  it  be  contended  that  a 
lighter  coming  up  from  Dover  is  to  wait  at  Yantlet  Creek  for  a  waters 
man,  and,  on  returning,  to  take  one  down  to  the  Creek,  and  then  either 
pat  him  on  shore  or  carry  him  on  to  her  ultimate  place  of  destination.? 
la  Brittain  v.  Cromford  Canal  Company,  8  B.  &  Aid.  189  (EL  C.  L.  B. 
Tol.  5),  a  toll  was  imposed  upon  eoal  navigated  upon  any  part  of  the 
eanal,  from  a  place  A.,  or  from  any  place  within  two  miles  thereof;  and 
it  was  held  that  this  applied  only  to  voyages  commencing  within  those 
Emits,  and  that  no  toll  was  payable  for  coal  loaded  at  a  plaoe  snore 
thin  two  miles  from  A.,  although  conveyed  upon  a  part  of  the  capal 
within  two  miles  of  A.  Further,  the  appellant  did  not «« ply,  or  work 
or  navigate,"  «« for  hire  or  gain."  These  words  are  intended  to  design 
*  nste  what  is  ordinarily  called  plying  on  the  river :  they  are  not  applica- 
ble to  a  person  who  works  in  the  boat  merely  in  his  character  of  servant 
of  the  owner  of  that  boat,  employed  on  the  boat.  An  owner  of  a 
private  wherry  might  surely  employ  his  own  servant  to  row  him. 

Seotlandf  in  reply. — The  argument  for  the  appellant  would  lead  to 
this :  that,  if  a  boat  were  to  commence  her  voyage  in  a  canal  whieh 
joined  the  Thames  within  *the  limits,  and  started  five  yards  from  r^coqo 
the  Thames,  the  Act  would  be  inapplicable.  In  Brittain  v.  '- 
Cromford  Canal  Company,  8  B.  &  AkL  1^  (B.  C.  L.  B.  vol.  5),  tbe 
question  was  as  to  tolls :  of  course  the  point  from  which  the  cargo  was 
taken  became  material.  But  here  the  penalty  is  for  working  <«  upon 
the  said  river." 

Lord  Campbell,  C»  J. — ^It  is  plain  that,  unless  the  exception  in  sect. 
101  applies,  the  case  is  within  sect.  87.  Tbe  argument  which  has 
been  urged  on  this  point  cannot  prevail.  The  penalty  is  imposed  if  a 
person,  not  qualified  or  within  the  exception,  »<  shall  at  any  time  act  as 
a  waterman  or  lighterman,  or  ply,  or  work  or  navigate,  or  cause  to  be 
worked  or  navigated,  any  wherry,  lighter,  or  other  craft,  upon  the  said 
river,  from  or  to  any  place  or  places,  or  ship  or  vessel,  within  the  limits 
of  this  Act,  for  hire  or  gain."  How  can  it  be  said  that  the  appellant 
does  not  so  act?  How  can  it  make  any  difference  that  the  terminus  a 
quo  is  not  within  the  limits  of  the  Act  7  Next,  it  is  plain  that  the 
appellant  is  working  for  hire  or  gain :  although  he  was  not  hired  for  the 
particular  purpose,  was  he  not  working  for  <'  gain"  upon  the  Thames  ? 
It  is  quite  immaterial  who  pays  him.  Plying,  in  sect.  87,  is  one  thing; 
worUng  or  navigating  is  another.  Next,  I  am  of  opinion  that  there  is 
no  ground  for  holding  this  to  be  a  case  within  the  exception  in  a^ct. 
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101.  That  section  says  nothing  of  any  bnild  pecaliar  to  western  barges, 
bat  describes  them  as  flat  bottomed  boats  and  barges  employed  in 
navigating  from  Kingston  or  above.  The  case  therefore  falls  witliia 
the  enacting  clause  and  not  the  excepting  one. 
*Q(\(V\  ^WiOHTMAN,  J. — ^I  am  of  the  same  opinion.  Patting  oat  of 
-'  the  qaestion,  for  the  moment,  the  exception  in  sect.  101,  the 
ease  clearly  falls  within  sect.  87 ;  the  barge  is  navigated  on  the  ThtmM 
from  Brentford  Greek  down  to  the  Steel  Yard  Wharf,  all  of  which  u 
within  the  limits  of  the  Act.  Bat  then  it  is  contended  that  the  appellsnt 
did  not  do  this  «  for  hire  or  gain,"  becaase  he  was  employed  as  senrant 
en  board  the  vessel.  Bat  that  clearly  is  acting  for  hire  or  gain.  Then 
it  is  urged  that  the  voyage  began  at  a  place  not  within  the  limits  of 
the  Act.  Bat  it  is  clear  that,  wherever  there  is  any  navigation  on  the 
river  within  the  limits  of  the  Act,  that  falls  within  seet.  87.  Then 
does  the  exception  apply  ?  There  is  nothing  to  show  that  the  build  of 
the  vessel  was  within  the  contemplation  of  the  Legulatare :  it  seems  to 
me  that  they  contemplated  only  the  navigation.  That  being  so,  inas- 
much as  this  barge  has  not  been  navigated  from  Kingston  or  any  plaee 
^bove,  the  exception  does  not  apply- 

Erlb,  J.,  concurred. 

Crompton,  J. — ^For  the  reasons  given,  I  think  that  the  case  falls 
within  sect.  87.  Then  as  to  the  exception  introduced  by  sect.  101. 
Western  barges  are  to  be  entitled  to  the  exemption ;  that  is,  barges 
coming  from  the  west.  That  would  raise  the  question,  what  point  of 
the  river  should  be  considered  far  enough  west  to  give  the  exemption: 
and  it  is  enacted  that  Kingston  and  all  the  river  above  shall  be  included. 
Clearly  no  reference  is  made  to  the  build  of  the  vessel. 

Conviction  aflbmed. 


♦OAn  *^®  QUEEN  v.  The  Inhabiitants  of  The  Parish  of  EAST 
^^J  STONEHOUSE.    April  25. 

A  woman  resided  in  p«riih  E.  from  her  merriAge  in  184S  to  October,  1S54.  Her  hwbudiifd 
in  Jn\j,  1854 ;  and  she  continued  to  reside  in  E.,  being  a  widow  antil  October,  1854,  vb«B  u 
order  was  made  to  remove  her  from  B.  to  her  settlement  From  the  time  of  the  aanisfe 
aaUl  February,  1848,  her  hnsband  was  serring  the  Qaeen  as  a  marine.  He  then  qiittsd  tbi 
service  and  resided  with  his  wife  at  B.  until  the  beginning  of  1860,  when  he  became  a  seaiuD 
on  board  a  Queen's  ship,  and  served  there  until  November,  1853.  He  then  returned  aad  iirH 
with  his  wife  until  the  beginning  of  1854,  fh>m  which  time,  until  his  death  in  Jnlj,  1854,  be 
served  as  a  liired  seaman  on  board  a  pacliet  belonging  to  a  private  company ;  and  he  died  st 
sea  in  such  service,    field : 

1.  That  the  widow  was  not  irremovable  nnder  sect  1  of  slat  9  a  10  Tiet  e.  66;  for  that  Of 
husband,  ezolnding  the  time  during  whieh  he  was  in  the  Queen's  service  as  marine  aad  ssilff. 
had  not  resided  continuously  for  a  period  which,  joined  with  the  time  of  her  resideuec  sflsr  hii 
death,  would  make  up  five  years'  continuous  residence. 

2.  Bui  that  she  was  irremovable  nnder  sect  2,  the  facts  showing  thai  the  husband  was,  attbs  tiw 
of  his  death,  domiciled  in  E.,  with  an  animus  reveriendi,  and  therefore  she  was  in  lav  rendof 
with  him  at  the  time  of  his  death,  and  was  irremovable  for  the  twelve  months  following,  vhib 
ihe  remainad  a  widow. 


[•902 
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Ok  appeal  against  an  order  of  jastices  (dated  16th  October,  1854) 
removing  Ann  Richards,  widow,  and  her  two  children,  from  the  parish 
of  East  Stonehoose  in  Deyonshire  to  the  parish  of  Otherj  in  Somer* 
letshire,  the  Sessions  quashed  the  order,  sabject  to  the  opinion  of  this 
Coart  open  a  case  which  was  stated  substantially  as  follows. 

The  following  were  the  grounds  of  removal.  For  that  the  said  Ann 
Richards  was  lawfully  married  to  her  late  husband,  George  Richards, 
at  the  parish  church  of  Saint  Andrew  in  the  borough  of  Plymouth,  in 
or  about  the  month  of  February,  1846,  by  whom  she  has  had  the  above- 
named  children,  born  in  lawful  wedlock.  For  that  the  said  A.  Richards 
is  the  widow  of  George  Richards,  who  died  at  sea  on  the  28th  day  of 
Jaly,  1854.  For  that  the  said  O.  Richards  was,  at  the  time  of  his 
death,  serving  on  board  the  mail  packet  Mauritius.  For  that  the  said 
6.  Richards  has  not  resided  in  our  said  parish  *of  East  Stone- 
hoose for  five  years,  so  as  to  render  the  said  A.  Richards  irre- 
movable therefrom.  And  for  that  the  said  A.  Richards  is  legally  set- 
tled in  your  said  parish  of  Othery ;  for  that  her  husband,  the  said  G. 
Richards,  is  the  son  of  William  and  Maria  Richards,  and  was  born  in 
7oar  said  parish  of  Othery  in  or  about  the  month  of  December,  1816. 
And  for  that  the  said  A.  Richards,  with  her  said  two  children,  has 
come  to  inhabit,  and  is  now  inhabiting,  in  the  said  parish  of  East 
Stonehottse;  and,  before  and  at  the  time  of  the  making  of  the  said 
order  was,  and  still  is,  chargeable  to  the  said  parish  of  East  Stonehouse 
and  receiving  relief  therefrom. 

The  following  were  the  grounds  of  appeal.  1.  That,  at  the  time  of 
the  making  of  the  said  order,  the  husband  of  the  said  A.  Richards  had 
not  been  dead  twelve  calender  months ;  and  that,  at  the  time  of  his 
death,  she  waa  living  with  him  in  your  said  parish  of  East  Stonehouse ; 
ind  that  she  was  therefore  irremovable.  2.  That,  prior  to  the  applica- 
tion for  the  said  order,  the  said  A.  Richards  had  resided  in  your  said 
parish  of  East  Stonehouse  for  more  than  five  years,  and  was  therefore 
irremovable.  8.  That,  at  the  time  of  making  the  said  order,  the  pauper 
A.  Richards,  and  her  two  children,  being  irremovable,  were  not  legally 
chargeable  to  your  said  parish  of  East  Stonehouse. 

Ann  Richards  was  lawfully  married  to  her  late  husband  George 
Richards  in  February,  1846 ;  and  the  said  children  were  the  lawful  issue 
of  such  marriage.  G.  Richards,  at  the  time  of  his  marriage,  was  serv- 
ing Her  Majesty  as  a  private  in  the  Marines,  and  continued  in  that  ser- 
vice antil  February,  1848,  when  he  quitted  the  said  service.  During 
Bach  service,  A.  Richards  (and  her  children,  since  their  respective 
births)  lived  in  ^different  houses  in  the  parish  of  East  Stone-  r^^qM 
bonse.  And,  on  George  Richards  quitting  the  Marines,  he  came  ^ 
to  reside  with  his  wife  in  East  Stonehouse,  and  continued  to  reside 
^ith  her  until  the  beginning  of  the  year  1850,  when  he  hired  himself 
u  a  seaman  on  board  Her  Majesty's  ship  Archer,  and  served  there,  ai 
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•  seaman,  three  yean  and  a  half,  to  the  15th  of  November,  1853; 
daring  which  time  the  panper,  A.  Richards,  and  her  children  then  bom, 
continued  to  reside  in  East  Stonehonse,  to  which  place  G.  Richards  re- 
tamed  on  the  said  16th  NoTember,  1858,  and  lived  with  his  wife  ther«  vp 
to  the  month  of  January,  1864,  when  he  was  hired  as  a  seaman  on  board 
The  Mauritius  packet,  belonging  to  a  private  company,  and  carrjing 
Her  Majesty's  mails.  He  remained  under  the  said  contract  of  hiring, 
in  the  service  of  the  Company,  until  he  died  at  sea,  on  beard  the  laid 
packet,  on  28th  July,  1864. 

From  the  time  of  G.  Richards  being  hired  on  board  the  aaid  paAst 
to  the  time  of  granting  the  order,  A.  Richards  and  her  children  hare 
been  residing  in  a  house  situate  in  the  parish  of  East  Btonehouse:  tad 
flhe  has  remained  a  widow  from  the  time  of  her  husbattd'a  death  to  tbo 
time  of  the  granting  of  the  said  order,  a  period  leas  than  twelve  nonths. 

If  this  Court  should  be  of  opinion  that  the  aud  paupers  were  irro> 
movable  at  the  date  of  the  order  of  Sessions,  the  same  la  to  be  sad 
remain  quashed:  but,  if  this  Court  should  be  of  <^tnioii  that  they  were 
removable,  the  same  to  be  confirmed. 

Coleridge  and  M.  Bere^  in  support  of  the  order  of  Sessions.— First, 
the  pauper,  Ann  Richards,  resided  in  East  Stonehouse  for  more  tbu 
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five  continuous  years  ^before  and  up  to  the  time  at  whidi  the 
order  was  made.  Although  during  part  of  this  period  sho  mi 
under  coverture,  and  during  the  rest  a  widow,  yet  the  two  parti  will 
coalesce,  under  stat.  9  &  10  Vict.  c.  66,  a.  1 ;  Regina  «.  Glossop,  19  Q. 
B.  117  (E.  C.  L.  R.  vol.  64).  She  was  therefore  irremovable.  It  is 
true  that,  in  Regina  v.  Llanelly,  IT  Q.  B.  40  (E.  C.  L.  R.  vol  79),  it 
was  held  that  this  irremovability  could  not  be  produced  by  uniting  to  s 
residence  during  widowhood  a  residence  during  the  husband's  life,  whes 
the  hasband*s  own  residence  had  been  broken  within  less  than  fiveyetn; 
and,  in  Regina  «•  Manchester,  17  Q.  B.  46  (note),  the  Court  decide^ 
under  similar  circumstances,  against  the  irremovability ;  but  there  the 
husband,  though  he  died  before  the  order  of  removal,  was  alive  whea 
the  relief  was  given ;  a  circumstance  upon  which  Lord  Campbell,  C.  J*f 
in  bis  judgment,  relies,  as  making  both  husband  and  wife  removsUe 
at  the  time  of  the  relief  given.  Here  the  chargeability  arose  sfter 
the  husband's  death.  In  Regina  v.  8towmarket(a)  a  female  resided, 
being  single,  in  a  parish  continuously  for  more  than  five  years,  thea 
married,  and  continued  to  reside  in  the  parish  for  four  years,  dsrisg 
which  her  husband  died ;  it  was  held  that  she  was  irremovable.  If 
therefore  Ann  Richards  had  come  to  the  respondent  parish  before  she 

(«)  Jannftry  26,  1853.  Tbt  8«88ioof,  on  sppeal,  bad  held  the  widow  to  be  nmeriblc,  udv 
tbe  cireamstaiioee  mentioned  in  the  text  Bodkin^  in  sapport  of  the  order  of  Sefsioif,  bariBi 
BenUoned  Re|(ln»  v.  CHoieop,  12  Q.  B.  117  (B.  0.  L.  R.  vol.  64),  aad  EtgiM  •.  Poll  6hti(k7i 
is  a  B.  141  (S.  0.  L.  R.  ToL  64),  admiiUd  Ihal  Ihe  oidor  •oald  not  be  eiippoftei.  WtMf 
fBd  Jkmnt  were  lo  have  argaed  againel  iU  Per  (karUm  (Lord  Campbell,  C.  3^  CoUo^ 
tnghtauui,  and  Croniptoa,  Ji.) :  Ord«r  qvaabed. 
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btrried,  slie  would  have  bem  irremorsble :  and  it  can  make  no  diffSor* 
eoce  that  she  came  as  a  married  woman.  [Erlb,  J, — *She  r«QAr 
resided  as  the  wife  of  a  person  whose  residence,  it  is  said,  is  to  '- 
be  Btnick  out.]  If  struck  ont  for  one  purpose,  it  must  be  struck  out  {of 
sU;  and  then  this  becomes  like  the  case  of  residence  bj  a  single  woman* 
Bat,  next,  it  is  not  true  that  any  part  of  the  husband's  residence  is  to 
be  struck  ont  of  the  calculation.  He  would  not  have  been  himself  re- 
movable. It  is  true  that  sect.  1  provides  that  the  time  during  which 
the  person,  whose  removability  is  in  question,  «<  shall  be  serving  Her 
Msjesty  as  a  soldier,  marine,  or  sailor,"  «« shall  for  all  purposes  be  ez^ 
eloded  in  the  computation  of  time."  But  that  excludes  the  residence 
in  the  place  where  the  person  is  so  serving;  the  object  was  to  prevent 
irremovability  being  created,  aa  against  a  parish,  by  a  residence  in  such 
parish  in  Uie  character  of  a  sailor,  &c.  The  same  proviso  includes  also 
the  time  during  which  a  person  is  «<a  prisoner  in  a  prison :"  and  it  has 
been  held  that  in  that  ease  the  time  of  imprisonment  is  not  within  the 
proviso  except  so  far  as  regards  the  parish  in  which  the  imprisonment 
tikes  place,  and  is  therefore  not  excluded  from  the  computation  of  resi- 
dence in  another  parish ;  but  that  the  question,  as  to  the  latter  parish, 
ii,  whether  it  creates  a  break  in  the  residence ;  Begina  v.  Salford,  12 
Q.  B.  106  (E.  0.  L.  B.  vol.  64).  Lord  Denman,  C.  J.,  there  said :  <<  The 
question  is,  whether  time  that  is  within  the  terms  of  the  excepting  clause 
b  to  be  excluded  from  the  computation  of  the  five  years,  where  such 
time  was  passed  out  of  the  parish  where  the  irremovability  is  supposed 
to  attach:  and  we  are  of  opinion  that  it  is  not."  [Kar^iake. — Begina 
V.  Salford  ia  overruled  by  Hartfield  tr.  Botherfield,  17  Q.  B.  146,  762, 
8  (E.  0.  L.  B.  vol.  79).(a)]  It  has,  ^however,  not  been  denied  r^^r^o 
that  the  object  of  the  proviso  respecting  the  Queen's  service  was  '- 
to  protect  the  parish  in  which  the  residence  under  the  service  should 
take  place.  Then,  leaving  the  proviso  out  of  the  queation,  there  was 
BO  break  in  the  husband's  residence.  In  Begina  t;.  Stapleton,  1  S.  &  B. 
766  (E.  C.  L.  B*  vol.  72),  it  was  held  that  an  absence  from  the  parish 
imder  an  employment  which  made  it  the  duty  of  the  party  not  to  return 
to  it  broke  the  residence  in  the  parish,  though  the  party  always  intended, 
if  he  left  his  employment  (which  he  did  not  wish  to  do),  to  return  to 
tie  parish.  But  in  Begina  t;.  Directors  of  Brighton  Poor,  ante,  p.  286, 
it  was  held  that,  where  there  was  a  temporary  absence  under  an  employ- 
ment, with  a  fixed  purpose  of  returning,  the  residence  continued.  Lastly, 
the  case  is  at  any  rate  within  sect.  2  of  stat.  9  &  10  Vict.  c.  66,  which 
enacts:  ((that  no  woman  residing  in  any  parish  with  her  husband  at  the 
time  of  his  death  shall  be  removed,  nor  shall  any  warrant  be  granted 
for  her  removal,  from  such  parish,  for  twelve  calendar  months  next  after 
his  death,  if  she  so  long  continue  a  widow."  The  proviso  in  sect.  1  ia 
inapplicable  to  this  section :  the  question  under  sect.  2  is,  whether  the 

(a)  Aad  iM  Bagina  «.  iL  Aadmr,  Hslbonii  IT  Q.  B.  7M»  tW^  704  (X.  0.  I*.  B.  toL  TO). 
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pauper  was  residing  with  her  husband  at  the  time  of  his  death.  [Lord 
Gampbbll,  G.  J. — They  were  not  residing  together  de  facto.]  He  died 
at  sea,  intending,  as  must  be  inferred,  to  return :  he  had  not  abandoned 
his  domicile:  she  therefore  was  legally  residing  with  him.  On  sdj 
other  view,  it  would  be  necessary,  in  order  to  bring  a  case  within  sect 
2,  that  the  wife  should  actually  die  in  the  house  where  his  wife  is. 
*Q071      *^oir9la1ce  and  CHllj  contri. — As  to  the  point  first  made,  it  ii 

-'  not  necessary  to  question  the  decision  in  Regina  r.  Gloesop,  12 
Q.  B.  117  (E.  C.  L.  R.  vol.  64} :  in  that  case  there  had  been  a  con- 
tinuous residence  of  more  than  five  years.  But  here  the  residence  was 
not  continuous ;  for,  while  she  was  a  married  woman,  the  time  excladed 
from  her  husband's  time  of  residence  was  excluded  from  hers  also. 
He  would  have  been  removable  if  the  proviso  as  to  marines  and  sailors 
in  sect.  1  applies ;  and  so  therefore  would  she.  [Erlb,  J. — ^The  proviso 
in  sect.  1  of  stat.  9  &  10  Vict.  c.  66,(a)  relates  to  a  wife,  not  a  widow.] 
The  time  of  his  service  is  excluded  up  to  the  time  of  his  death :  hov 
can  it,  after  his  death,  be  taken  into  computation  ?  Then,  as  to  the 
question  of  the  computation  of  the  time  of  the  husband's  residence :  the 
former  case  of  Regina  v.  East  Stonehouse,  8  E.  &  B.  596  (E,  C.  L  B. 
vol.  77),  is  a  direct  authority  to  show  that  he  had  not  acquired  the 
status  of  irremovability,  and  that,  consequently,  his  wife  and  childrea 
had  not  such  status.  If,  before  the  husband's  death,  the  wife  had 
become  chargeable,  she  would  have  been  removable  to  his  place  of 
settlement,  or,  if  he  had  none,  to  her  own  maiden  settlement ;  Segioa 
V.  Marylebone,  16  Q.  B.  852  (E.  C.  L.  R.  vol.  71) ;  a  case  which  is  the 
Btrongec,  because  there  the  husband  continued  to  make  remittances  to 
his  wife.  Sect.  2  is  inapplicable,  because  the  wife  was  not  residing 
with  her  husband  at  the  time  of  his  death.  It  is  not,  indeed,  neoessarj 
that  he  should  die  in  the  house  where  the  wife  resides :  but  here  is  an 
absence  of  uncertain  duration,  necessarily  suspending  the  return  till  the 
*QOm  i°^®^^^^®  employment  ceases.     The  *case  therefore  resembles 

■»  Regina  v.  Stapleton,  1  E.  &  B.  766  (E.  C.  L.  R.  vol.  72),  and 
is  not  analogous  to  Regina  v.  Directors  of  Brighton  Poor,  ante,  p.  28& 
[Crompton,  J.— In  Regina  v.  Stapleton  the  husband  had  another  resi- 
dence.] That  might  also  be  said  here.  The  case  does  not  even  shov 
enough  to  raise  an  inference  of  an  animus  revertendi,  as  in  Begins  ff. 
Tacolnestone,  12  Q.  B.  157  (E.  C.  L.  R.  vol.  64). 

Lord  Campbbll,  0.  J. — I  am  of  opinion  that  the  widow  had  not 
acquired  a  status  of  irremovability  by  her  own  residence  for  five  years. 
She  was,  it  is  true,  bodily  resident  for  five  continuous  years ;  bat,  for 
all  but  a  few  months  of  that  time,  she  was  married  to  a  husband  who 
was  serving  Her  Majesty  under  circumstances  which  took  out  of  his 
residence  a  period  of  time  so  large  as  not  to  leave  five  years  in  the 
whole.     It  seems  to  be  admitted  that,  if  he  had  returned,  he  would  not, 

(a)  8m  alM  flat  11  A  12  Viet  o.  Ill,  a.  1. 
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ap  to  the  time  of  hb  death,  hare  gained  a  status  of  irremoyability,  and 
that  his  wife  might  hare  been  removed  at  any  time  daring  his  life.  He 
coald  therefore  confer  no  such  status  upon  her.  But  I  think  that, 
under  sect.  2,  she  was  irremovable  for  twelve  calendar  months  from  his 
death.  He  was  noty  it  is  true,  bodily  resident  with  her :  but  he  was 
domiciled  in  the  house ;  and  facts  are  stated  in  the  case,  the  natural 
and  proper  inference  from  which  is  that  he  meant  to  return.  Begina 
f.  Stapleton  does  not  conflict  with  this  view ;  for  in  that  case  the  hus- 
band might  have  remained  absent  during  all  his  life.  The  present  case 
much  more  ^resembles  that  of  Begina  v.  Directors  of  Brighton  r^ana 
Poor,  ante,  p.  286 :  it  is  a  case  of  temporary  absence  with  an  ^ 
animus  revertendi.  The  domicile  therefore  continued ;  and  the  husband 
and  wife  must  be  considered  to  have  resided  together  within  the  mean- 
ing of  sect.  2. 

Erle,  J. — ^I  also  think  that  the  husband  must  be  considered  to  have 
been  resident  with  the  wife  up  to  the  time  of  his  death,  though  he  was 
at  sea  serving  on  board  a  packet.  I  think  he  meant  to  come  home : 
and,  though  he  died  at  sea,  he  was  still,  within  the  meaning  of  sect.  2, 
resident  with  his  wife.  I  am  also  of  opinion  that  she  did  not  acquire 
personal  irremovability  by  a  five  years'  residence  made  up  of  the  time 
daring  which  her  husband  was  alive  and  the  time  after  his  death.  For, 
of  the  former  time,  a  great  part  must  be  excluded  from  the  computa- 
tion, her  husband  being  then  in  the  service  of  Her  Majesty  as  a  sailor. 
Snch  time,  according  to  the  proviso  in  sect.  1,  must  "  for  all  purposes 
be  excluded  in  the  computation  of  time."  Full  effect  cannot  be  given 
to  these  words  if  the  wife  of  the  man  whose  residence  is  suspended  is 
to  be  supposed  resident.  If  the  residence  were  not  excluded  to  this 
extent,  it  would  not  be  excluded  for  a  very  important  <<  purpose."  Her 
claim  therefore  of  irremovability  cannot  be  supported  on  the  ground  of 
her  own  residence. 

Crompton,  J. — I  am  of  the  same  opinion.  I  will  merely  say  a  word 
upon  one  point.  It  seems  to  me  that  the  facts  show  an  intention,  on 
the  part  of  the  husband,  to  return.  Begina  v.  Stapleton,  1  E.  ft  B. 
766  (E.  C.  L.  B.  vol.  72),  was  a  very  different  *case.  The  facts  r*Q|A 
there  did  not  warrant  the  inference  of  an  intention  to  return  ;  *- 
and  it  appeared  that  the  husband  had  in  fact  resided  in  another  parish. 
He  had,  indeed,  some  distant  intention  of  returning;  but  he  did  not 
know  when  that  was  to  be ;  and  there  was  not  enough  to  make  his 
absence  temporary  rather  than  permanent. 

(No  fourth  Judge  was  present.)  Order  of  Sessions  confirmed. 
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IN  THE  EXCHEQUER  CHAMBER 

(Error  from  the  Queen's  Benoh.) 
VANSITTART  v.  TAYLOR.    Afnl  26. 


Th«  Gottmon  Ltw  Prooedare  Aet,  1854,  sect  34,  enaottof  that,  in  all  easaa  of  rakt  to  ealn 
a  Terditft  or  aoomil  apon  a  point  rMorrod  at  Uio  trial,  tho  party  dtdded  againit  tusj  appttl, 
is  prospeetivo  onlj,  and  does  not  aathoriso  an  appeal  on  a  rule  ta  enter  a  rerdiet  fiaatH 
afler  the  Aet  eame  into  operation  on  a  point  reserred  at  Che  trial  before  the  Aet  reeeivad  da 
Royal  Aaent 

And  the  Bzeheqner  Chamber,  PlatI,  B.,  diesentlentB,  on  motioa^  qnashad  tba  pweefdiegi  ia 
error  in  ineh  a  eaee  on  this  ground. 

Unthank  bad  obtained  a  role  to  sbow  caase  wby  tbe  proeeedtngs  in 
error  in  ibis  ease  ebould  not  be  set  aside,  on  tbe  ground  tbat  tbe  cue 
was  not  witbin  Tbe  Oommon  Law  Procedure  Act,  1854. 

Tbe  action  was  tried  at  tbe  last  Kent  Summer  Assiies  before  PoUoek, 
0.  B.,  on  tbe  27tb  July,  1854,  wben  a  verdict  passed  for  tbe  pbuntif, 
witb  leave  to  move  to  enter  a  verdict  for  tbe  defendant.  In  tbe  ensuing 
Micbaelmas  Term  (November  Sd),  Montcyue  Ohamber$  obtained  a  mle 
nisi  pursuant  to  tbe  leave  reserved,  wbicb  in  tbe  same  Term  (November 
^^^^  16tb)  was  discbarged.  Tbe  *defendant  gave  notice  of  appeal: 
^  the  plaintiff  joined  in  settling  tbe  case,  and  acted  as  supposing 
tbat  tbe  appeal  lay,  until  tbe  decision  in  Hugbes  v.  Lumley,  ante,  p.  358. 

Montagtie  Chamber$  and  Fish  now  sbowed  cause. — ^Tbe  appeal  is  a 
proceeding  under  Tbe  Common  Law  Procedure  Act,  1854  (atat.  17  k 
18  Vict.  c.  125),  sect.  34,  wbicb  enacts  tbat,  <«  In  all  cases  of  roles  to 
enter  a  verdict  or  nonsuit  upon  a  point  reserved  at  tbe  trial,  if  the  mle 
to  show  cause  be  refused  or  granted  and  then  discbarged  or  made  abso- 
lute, the  party  decided  against  may  appeal.'*   Hugbes  o.  Lomley,  ante, 
p.  858,  was  a  proceeding  under  sect.  82,  which  authorises  error  on  s 
special  case,  <<  unless  the  parties  agree  to  tbe  contrary."   It  was  decided 
that  this  enactment  only  applied  to  special  cases  agreed  upon  after  the 
Act  came  into  operation  (24th  October,  1854 ;  sect.  104).    In  the  pre- 
sent case  tbe  trial  was  before  tbe  Act  received  tbe  Royad  Assent  (12th 
August,  1854) ;  but  tbe  rule  to  enter  tbe  verdict  was  obtained  after  the 
Act  came  into  operation.    [Jervis,  C.  J. — An  appeal,  without  leire 
of  the  Court,  is  only  given  where  the  point  is  reserved.     A  point  can- 
not be  reserved  without  the  consent  of  the  parties ;  and  tbe  argament 
against  you  is,  that  the  consent  of  parties  to  tbe  point  reserved  is  sosr 
logons  to  the  consent  to  a  special  case,  and  therefore  that  Hughes  v. 
Lumley  applies.]    Tbe  language  of  sect.  84  is  general ;  and  no  such 
exception  as  is  suggested  is  expressed  in  it.     But,  at  all  events,  tbe 
plaintiff  below  is  too  late ;  be  has  waived  tbe  objection  by  bis  oondoet. 

Luihf  in  support  of  tbe  rule. — ^No  conduct  on  the  part  of  the  parties 
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ean  give  this  Ooort  jorisdietioa  if  it  fa  As  *noM ;  so  thst  the  only  r«/v|  a 
question  is,  whether  The  Comman  Law  Proeedare  Act,  1854,  '- 
Beet.  34,  applies  to  cases  in  which  the  point  was  reserved  before  the  Act 
passed.  Hnghes  v.  Lnmley,  ante,  p.  858,  is  an  express  authority 
that  sect.  82  applies  only  to  special  cases  stated  after  the  Act 
passed.  The  reserTation  of  a  point  requires  an  agreement ;  and  the 
parties  must  be  understood  to  agree  with  reference  to  the  then  existing 
state  of  the  law,  not  with  reference  to  what  it  might  become*  [Parks^ 
B.— In  Mayor  of  Berwick  v.  Oswald,  8  £.  &  B.  653  (E.  C.  L.  R.  vol. 
77),  all  the  Judges  in  this  Court  agreed  that  primfi  facie  the  parties 
most  be  taken  to  contract  with  reference  to  the  existing  law  only^  though 
the  majority  thought  that  in  that  partiealu'  case  there  was  enough  to 
show  that  the  parties  contracted  with  reference  to  possible  alterations 
is  the  law.] 

Jbrvis,  C.  J.— *-In  my  mind  there  is  mo  doubt  that  this  rule  ought  to 
be  made  absolute.  There  is  no  diflerenee  of  opinion  on  the  second 
point;  we  are  all  agreed  that  jurisdiction  cannot  be  given  by  the  con- 
doet  of  the  parties,  if  we  have  none  independent  of  it ;  so  that  the  only 
question  is  whether  it  is  given,  in  this  case,  by  sect.  84. 

It  seems  to  me  that  the  meaning  of  that  section,  if  read  in  conjunc- 
tion with  sect.  85  by  lawyers  cognisant  of  the  general  rules  of  law,  is 
very  clear.  If  a  rule  for  a  new  trial  be  refused,  or  granted  and  discharged, 
or  made  absolute,  the  party  may  appeal,  if  the  Court  in  its  discretion 
think  fit  to  allow  it,  or  if  one  of  the  Judges  dissent.  But,  if  the  point  be 
reserved  at  the  trial,  which  must  be  by  assent  of  the  parties,  then  a  Judge 
has  with  the  assent  of  the  parties  declared  it  a  fit  case  for  an  appeal, 
^aad  there  may  be  an  appeal  without  any  further  leave.  Now,  ^^^^  ^ 
St  the  time  when  the  point  in  the  present  case  was  reserved,  ^ 
there  was  no  power  to  appeal ;  the  point  was  reserved  for  the  Queen's 
Bench  and  the  Queen's  Bench  only.  But,  according  to  the  argument 
ftgaiast  this  rule,  the  effect  of  the  subsequent  Act  is  to  make  this  reserva- 
tion before  the  Act  equivalent  to  an  assent  by  the  parties  that  the 
point  should  be  reserved  for  the  Queen's  Bench  and  the  Courts  of  error. 
There  was,  in  fact,  no  such  assent ;  and  therefore  I  think  the  Act  must 
he  construed  as  applying  to  points  reserved  after  the  Act.  And  sect. 
32,  as  to  special  cases,  seems  to  me  to  make  it  clear  that  such  was  the 
intention  of  the  Legislature. 

Pollock,  C.  B. — I  am  of  the  same  opinion.  The  language  of  sect. 
a  is,  no  doubt,  couched  in  terms  apparently  absolute ;  and  this  is  the 
€»e  of  a  rule  to  enter  a  verdict  upon  a  point  reserved  at  the  trial. 
Bat  it  appears  to  me  a  very  imperfect  view  of  the  rules  of  construction 
to  say  that,  becaulie  an  exception  b  not  in  express  terms  engrafted  in 
the  enactment,  therefore  the  enactment  cannot  be  construed  as  contain- 
ing it,  if  there  appear  sufficient  reason  for  such  a  construction.  Spe- 
cie eases  can  be  stated  only  by  consent ;  and  points  cannot  be  reserved 
^  the  trial  without  Asaen!,  aiiher  axptostly  givn  <Nr  tacitly*    I|^  eitb^t. 
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case  assent  is  an  essential  ingredient ;  and  it  is  proposed  to  eonstme 
the  statute  as  enacting  that,  when  the  parties  assented  to  go  to  one 
tribunal,  thej  are  bonnd  by  yirtae  of  that  assent  to  go  to  another. 
Bnty  generally  speaking,  the  language  of  an  Act  of  Parliament,  how- 
eyer  much  it  may  be  couched  in  the  present  tense,  is  to  be  constmed  is 
*Q111  ^VP^y'^^S  ^^  ^^®  future  only.  It  seems  to  me  that  the  *fnuDen 
-'  of  this  Act  meant  to  make  no  difference  between  the  assent  to 
special  cases  and  to  points  reserved.  When  parties  assent  after  the 
Act  they  assent  to  an  appeal  to  a  Court  of  error ;  but  they  did  not  do 
so  when  they  assented  before  it. 

Parks,  B. — I  take  it  to  be  a  clear  rule  of  law  that  the  language  of 
a  statute  is  primfi  facie  to  be  construed  as  prospeciive  only.  This  ii 
according  to  the  legal  maxim,  Nora  oonstitutio  futuris  formam  impoDere 
debet,  non  prseteritis.  Mr.  CfhanAer$  admits  that  this  rule  of  oonstroo- 
tion  shows  that  sect.  84  applies  to  rules  to  enter  a  verdict  upon  a  point 
reserved  only  when  the  rule  shall  be  granted  in  future ;  but  I  think  it 
shows  also  that  it  applies  only  when  the  point  shall  be  reserved  in 
future.  It  could  never  be  the  intention  of  the  Legislature  to  alter  the 
effect  of  agreements  to  which  the  parties  had  come  before  the  psssing 
of  the  Act.  Now  what- is  <<  a  point  reserved  at  the  trial?"  To  reserve 
it  requires  the  assent  of  the  Judge  and  of  both  parties.  The  Jadge 
cannot  reserve  the  point  without  the  assent  of  both  parties ;  that  wss 
laid  down  in  the  Exchequer  in  a  case  decided  last  Term.  Neither  ean 
the  Judge  divest  himself  of  his  duty ;  he  always  may  refuse  to  assent 
to  reserve  a  point,  though  the  parties  agree  to  it ;  and  he  often  ought 
to  refuse  his  assent,  as  if  the  point  be  one  of  a  frivolous  nature.  Tbef^ 
fore  the  reservation  of  a  point  at  the  trial  requires  the  agreement  of 
three  parties ;  and  at  the  time  the  agreement  was  in  this  case  made  the 
point  was  reserved  for  the  Queen's  Bench  only.  It  is  exactly  ss  if 
parties  had  made  an  agreement  to  refer  their  disputes  to  an  arbitrator 
whose  award  was  to  be  final,  and  an  Act  of  Parliament  passed  onset- 
ing  that  all  awards  made  on  an  agreement  of  reference  should  be 
*Q1  ^1  *>^®^i^^^^^^  ^7  ^^®  Queen's  Bench.  Could  it  be  contended  thst 
-'  the  Act  would  apply  to  agreements  of  reference  already  made? 
I  think  this  would  be  so  unjust  a  construction  that,  independent  of  the 
general  rule  referred  to,  I  am  quite  clear  the  Legislature  never  meant 
it.  The  proceedings  in  error  are  far  more  expensive  than  where  the 
case  is  not  subject  to  appeal,  and  ought  not  to  be  imposed  on  a  partj 
who  did  not  consent  to  them.  I  should  have  thought  that,  after  the 
decision  in  Hughes  v.  Lumley,  ante,  p.  858,  there  could  have  been  no 
doubt  upon  the  subject. 

As  to  the  other  point,  it  is  clear  no  steps  taken  by  the  parties  can 
give  jurbdiotion. 

OrbsswbIiL,  J. — I  see  no  reason  in  this  case  for  departing  from  the 
general  rule  that  statutes  are  to  be  construed  as  applying  to  the  fotnr^ 
not'io  the  past :  and,  when  I  look  iiita  this  Act,  I  see  speeial  reasoni 
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for  belieriDg  that  the  Legislature  did  not  intend  sect.  84  to  apply  to 
points  already  reserved.  By  sect.  89  the  appeal  from  rules  is  to  be  oo 
i  special  case  to  be  stated  by  the  parties.  It  constantly  happens  at 
Nisi  Prius  that  the  Judge  suggests  that  there  should  be  a  special  case,^ 
but  a  point  is  reserved  instead  as  a  less  expensive  substitute.  Now,  if 
you  move  for  a  new  trial  for  misdirection  where  there  has  been  no  such 
reservation,  you  cannot  appeal  as  of  right :  but,  if  the  point  is  reserved, 
that  is  to  give  a  right  to  appeal  as  equivalent  to  an  agreement  for  % 
special  case ;  but  sect.  82  gives  the  power  of  appeal  only  in  special  cases 
agreed  on  after  the  Act. 

*Platt,  B, — I  believe  I  am  the  only  dissentient  from  the  con-  r^q^f^ 
strnction  put  upon  the  Act  by  my  brothers :  but,  as  I  entertain  ^ 
a  different  opinion,  I  am  bound  to  express  it.  Sect.  82  enacts  that 
there  may  be  error  on  a  special  case  «<  unless  the  parties  agree  to  the 
contrary,"  which  shows  that  future  agreements  were  contemplated. 
Bat  when  we  come  to  sect.  84  we  do  not  find  any  such  words.  We  find 
the  wording  of  the  enactment  to  be  <*  in  all  cases  of  rules  to  enter  a 
verdict  or  nonsuit  upon  a  point  reserved  at  the  trial."  I  agree  that,  on 
general  principles,  this  must  be  taken  to  apply  to  rules  granted  after 
the  passing  of  the  Act ;  but  I  find  no  words  to  confine  it  to  rules 
obtained  in  actions  commenced  after  the  Act,  nor  to  trials  held  after 
the  Act.  It  goes  on  «Mf  the  rule  to  show  cause  be  refused  or  granted 
and  then  discharged  or  made  absolute,  the  party  decided  against  may 
appeal."  This  is  an  absolute  enactment  without  any  qualification, 
applying  to  all  rules  to  enter  a  verdict  or  a  nonsuit.  There  are  n» 
Tords  of  reference  to  sect.  82 ;  and  I  cannot  see  why  we  should  intro- 
dace  any ;  it  seems  to  me  that  the  Court  by  so  doing  will  be  making  a 
law,  not.  expounding  it.  Even  if  the  enactment  is  unjust,  we  must 
apply  the  law  as  we  find  it,  and  give  effect  to  the  terms  of  the  Act. 
But  I  do  not  see  the  injustice.  The  party  dissatisfied  with  the  ruling 
of  a  Judge  at  Nisi  Prius  might  by  a  bill  of  exceptions  entitle  himself  to 
bring  error  for  a  venire  de  novo,  which  merely  led  to  a  new  trial,  and 
was  inconvenient,  dilatory,  and  expensive.  He  might,  as  an  alterna* 
tive,  on  a  point  reserved  have  leave  to  en^er  the  verdict ;  but  then  he 
could  not  go  into  error.  The  Legislature,  mainly  with  a  view  to  remedy 
this,  provided  that  he  might  combine  the  two,  and  on  a  point  reserved 
have  a  ^verdict  entered  for  him  by  the  Court  in  banc,  subject  to  r«Q^i| 
review  by  the  Court  in  error.  The  enactment  for  that  object  is  ^ 
couched  in  language  which  in  terms  applies  to  all  future  rules  on  a  point 
reserved,  no  matter  when  that  point  was  reserved ;  and  therefore  it  is 
^J  opinion  that  we  have  jurbdiction  to  hear  this  appeal,  and  that  the 
rule  should  be  discharged. 

Williams,  J.,  Martin,  B.,  and  Crowdbr,  J.,  eoncurred  with  the 
iB&jority.  Rule  absolute. 

VOL.  IV.— 71 
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WILLIAM  LEWIS  v.  JOHN  HENRT  BRIGHT  ud  CHARLES 

FRANCIS  BROWNS.    Apnl  27. 

Where  a  elergynnftn  engaget  ia  timde,  eontnry  to  tlie  proTMoni  of  sUt.  IAS  Viet  t,  1M,  l  SI, 
•nd  make*  a  oontraet  in  the  eoane  of  imch  trade,  raoh  eontraet  maj,  under  the  peoTtie  ia  ncL 
81,  be  enforced  either  againit  or  by  the  olergyman,  though  both  parties  contract  witk  ksew. 
ledge  of  the  fkcte  eonstitnting  the  illegality. 

F1B8T  count,  on  a  promiBsory  note,  for  3002.,  made  by  defendaatB, 
piiayable  to  plaintiff  or  order,  on  demand,  oyer  doe,  and  not  paid. 

The  declaration  also  claimed  1000{.,  for  money  payable  by  defendants 
to  plaintiff,  in  consideration  of  plaintiff  having,  at  the  request  of 
d^endants,  permitted  a  certain  indenture  to  be  cancelled :  and  for  work 
and  labour,  care,  diligence,  journeys,  services,  and  attendances  of  plain- 
tiff by  him  before  then  done,  performed,  and  bestowed  for  defendants, 
and  at  their  request ;  and  for  and  in  respect  of  plaintiff  having  provided 
divers  prescriptions  for  the  compounding  of  medicines  to  be  used  by 
defendants  in  their  business,  and  caused  divers  medicines  to  be  com- 
pounded, according  to  their  prescriptions,  for  defendants,  at  tbeir 
«Qlfii  f^UGS^  I  *^d  ^^^  ^^®  defendants'  use,  by  ^plaintiff's  permission, 
-*  of  messuages  and  lands  of  plaintiff:  and  for  money  paid  bj  plain- 
tiff for  defendants  at  their  request;  for  money  lent  by  plaintiff  to 
defendants ;  for  interest  upon,  and  for  the  forbearance  of,  money  dne 
from  defendants  to  plaintiff,  and  by  plaintiff  forborne  to  defendants  at 
their  request ;  and  for  money  found  to  be  due  from  defendants  to  plain- 
tiff on  accounts  stated  between  them. 

The  defendants  pleaded  severally.     Bright  pleaded : 
^^g^      2.  To  the  first  count  :(a}  That  defendants  were  ^engaged  in 
^  and  carrying  on  the  trade  or  dealing  of  vendors  of  patent  nedi- 

(a)  SUl  1  A  2  Viet  o.  106,  «To  abridge  the  holding  of  benefieee  in  plwaUtf  and  to  wkt 
better  proviaion  for  the  resldenoe  of  the  clergy,"  enaeta,  by  eeet  28 :  "  Thai  it  ehall  aet  be  bv- 
ftil  for  any  vpiritaal  person  holding  aoy  cathedral  preferment  or  benefice,  or  any  euntj  or 
leetnref  hipy  or  who  ahall  be  licensed  or  otherwise  allowed  to  perform  the  dntiee  of  aay  esdeas** 
tloal  office  whatoTer,  to  take  to  farm,"  Ao.  (regnlations  restricting  the  farming  of  land). 

Sect  20  enacts:  *<That  it  shall  not  be  lawful  for  any  spiritual  person  holding  any  isek 
cathedral  preferment,  benefice,  curacy,  or  lectureship,  or  who  shall  be  licensed  or  allowed  to  par- 
form  f  Bch  duties  as  aforesud,  by  himself  or  by  any  other  for  him  or  to  his  use,  to  sagsis  is  « 
carry  on  any  trade  or  dealing  for  gain  or  profit,  or  to  deal  in  any  goods,  wares,  or  merebsadiM, 
onlcss  in  any  case  in  which  such  trading  or  dealing  shall  have  been  or  shall  be  carried  on  bj  cf 
en  behalf  of  any  namber  of  partnen  exceeding  the  number  of  six,  or  in  any  ease  ta  vhieb  ssj 
trade  or  dealing,  or  any  share  in  any  trade  or  dealing,  shall  have  devoWed  or  shall  deTotrc  apos 
any  spiritual  person,  or  upon  any  other  person  for  him  or  to  his  use,  under  or  by  rirtne  of  so; 
devise,  beqaest,  inheritance,  intestacy,  settlement,  marriage,  bankruptcy,  or  iasolTcaey;  but  in 
90Be  of  the  foregoing  excepted  cases  shall  it  be  lawful  for  such  spiritual  penoa  te  set  u  * 
director  or  managing  partner,  or  to  carry  on  such  trade  or  dealing  as  aforesaid  in  person." 

Sect  31  enacts:  ** That  if  any  spiritual  person  shall  trade  or  deal  in  any  manner  eoetniT  ^ 
the  proTisioat  of  this  Act,  it  shall  be  lawful  for  the  bishop  of  the  diocese  where  such  psrsoa  ibifl 
hold  aay  cathedral  preferment,  benefice,  curacy,  or  lectureship,  or  shaU  be  licensed  or  otfccrvisi 
allowed  to  perform  the  duties  of  any  ecclesiastical  office  whatever,  to  cause  such  person  to  bt 
elted  before  his  ehanoellor  or  other  competent  judge,  and  It  shall  be  lawAil  for  such  ehsne«ilv« 
other  jadge,  on  proof  in  due  course  of  law  of  such  trading,"  for  the  first  oflenee,  to  mpssd  fo 
any  time  not  ezeeeding  one  year ;  for  the  second  offenee,  to  suspend  for  such  tame  es  te  tbi 
Judge  ihaU  aawi  fit:  for  tha  third  offenee,  to  deprive  ah  ofldo  at  htaefliia:  iht  bsaAit* 
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fiff  gain  or  profit,  as  eopartners,  by  and  under  tho  name,  stjle, 
and  firm  of  Hingston,  Huiab  k  Company ;  and  that  the  said  promissory 
note  was  made  by  defendants,  as  sach  oopartaers,  in  the  coarse  of  such 
trade  or  dealing,  and  in  respect  of  matters  and  transactions  relating 
thereto,  and  was  delivered  by  them  to  plaintiff  in  payment  of  and  for, 
and  on  account  of,  the  salary  and  services  of  the  plaintiff,  as  an  assistant 
to  and  agent  for  the  said  copartners  in  the  carrying  on  such  trade  or 
dealing ;  and  that  there  was  no  othw  consideration  or  value  for  the  said 
Aote  except  as  aforesaid.  And  that,  daring  the  whole  time  of  defend- 
ant's being  engaged  in  and  carrying  on  such  trade  or  dealing,  and  at 
the  time  of  making  such  promissory  note,  respectively,  defendant  J.  H. 
Bright  was  a  apiritual  person  holding  a  benefice ;  and  that  the  number 
of  partners  engaged  in  and  carrying  on  the  said  trade  of  dealing  did 
not  exceed  six ;  and  that  the  share  of  defendant  J.  H.  Bright  in  the 
said  trade  or  dealing  did  not  devolve  upon  him  under  or  by  virtue  of 
any  demiae,  bequest,  inheritance,  intestacy,  settlement,  marriage,  bank- 
mptej,  or  insolvency :  and  that  the  various  matters  in  this  plea  men- 
tioned all  occurred  after  the  passing  of  the  Act  *1  &  2  Vict.  c.  r^ooii 
106 ;  and  that  plaintiff^  at  all  times  whilst  he  was  so  engaged  as  '- 
such  assistant  to  and  agent  for  the  said  copartners,  and  gave  and  bestowed 
such  services  as  aforesaid,  and  at  the  time  of  the  making  and  delivery 
of  the  said  note,  had  notice  of  the  premises. 

4.  To  the  residue  of  the  declaration,  except  as  to  the  money  alleged 
to  be  payable  for  and  in  consideration  of  the  cancelling  of  the  said 
indenture :  That  defendants  were  engaged  in  and  carrying  on  such  trade 
or  dealing  as  aforesaid  in  copartnership  as  aforesaid ;  and  that  the  said 
work  and  labour,  care,  diligence,  journeys,  services,  and  attendances 
were  done,  performed,  and  bestowed,  and  the  said  prescriptions  for  the 
compeunding  of  medicine  were  provided,  and  the  said  medicines  were 
caused  to  be  compounded,  and  the  said  money  was  paid  and  lent, 
respectively,  and  the  sud  money  due  was  forborne^  and  the  said 
aoeonnts  were  stated,  in  the  course  of  such  trade  or  dealing,  and  in  the  ^ 
course  and  for  the  purpose  of  carrying  on  the  same,  and  in  respect  of 
matters  and  transactions  relating  thereto.  And  that  the  said  messuages 
and  lands  were  occupied  by  defendants  for  the  purpose  of  carrying  on, 
and  were  used  and  employed  by  them  in  carrying  on,  such  trade  or 
dealing,  and  the  same  were  let,  and  the  permission  to  occupy  them  was 
given,  to  defendants  by  plaintiff  for  the  purpose  of  enabling  them  to 
carry  on  therein  the  said  trade  or  dealing.  And  that,  during  all  the 
time  of  the  said  work  and  labour,  care,  diligence,  journeys,  services, 

b«  woipmtUmd  during  aupeotioii :  ProTided  alwayf,  that  no  eontnot  shnll  b«  deemed  to  be  Toid 
bj  reneon  only  of  the  aame  haying  been  entered  into  hj  a  ipiritnal  penon  trading  or  dealing, 
•ither  mMy  or  joinfly  with  any  other  penon  or  penone,  oontrary  to  the  proviaiooe  of  thia  Aot, 
b«t  OTory  aneh  eontnot  may  be  enforced  by  or  againit  raeh  ipiritnal  penon,  either  lolely  or 
Jointly  with  any  other  penon  or  penone ,  aa  the  oaae  may  be^  in  the  aame  way  aa  if  no  ipiritnal 
haabaia  pniti^  to  asek  •tmUtntL" 
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and  attendances  of  the  plaintiff  being  so  done,  performed,  and  bestowed 
as  aforesaid,  and  of  the  said  prescriptions  being  provided,  and  of  the 
said  medicines  being  caused  to  be  compounded,  and  of  the  sud  monej 
being  paid  and  lent  respectively,  and  of  the  said  money  being  forborne, 
♦Q911  ^^^  ^^  ^^^  ^^'^  ^accounts  being  stated,  and  of  the  said  mcssaagei 
^  and  lands  being  occupied  as  aforesaid,  and  of  the  carrying  on  of 
the  said  trade  or  dealing,  defendant  J.  H.  Bright  was  a  spiritual  person, 
&c.  (allegations  as  in  preceding  plea,  down  to  the  reference  to  stat.  1  k 
2  Vict.  c.  106) ;  and  that  plaintiff  had,  at  all  the  said  several  times 
aforesaid,  notice  of  the  premises. 

Demurrer.    Joinder. 

Wille$y  for  the  plaintiff. — The  pleas  appear  to  be  founded  on  stat.  1 
&  2  Vict.  c.  106,  s.  29,  which  prohibits  a  spiritual  person  from  trading 
as  there  described.  But  sect.  81  of  the  same  statute  declares  that  no 
contract  shall  be  deemed  void  by  reason  only  of  the  same  having  been 
entered  into  by  a  spiritual  person  trading  or  dealing  contrary  to  the 
provisions  of  the  Act ;  but  such  contract  may  be  enforced  by  or  against 
such  spiritual  person.  The  object  of  these  enactments  was  to  prevent 
the  clergy  from  trading,  but  to  provide  against  the  statute  being  made 
a  pretext  for  evading  any  engagement.  In  the  earlier  statute,  57  0. 3, 
e.  99,  every  such  contract  was  made  void  by  sect.  3 :  which  enactment 
was  held,  in  Hall  v.  Franklin,  8  M.  ft  W.  259,t  to  apply  to  the  ease  of 
an  endorsement  to  a  banking  company  in  which  spiritual  persons  were 
partners.  Stat.  1  fc  2  Vict.  c.  106  was  passed  with  the  view  of  correct^ 
ing  the  severity  of  this  statute,  which  it  repealed. 

Bramwelly  contri. — The  pleas  allege  that  the  plaintiff  knew  of  tbe 

*9291  ^^^^^'     ^^  could  not  have  been  intended,  by  *the  Legislature,  te 

"-'  give  validity  to  contracts  which  were  illegal  within  the  knowledge 

of  the  contractors.     [Lord  GaMpbbll,  G.  J. — ^It  would  be  within  their 

knowledge  that  the  contracts  might  be  enforced.     Grompton,  J. — ^The 

Legislature  seems  to  have  intended  to  provide  against  the  scandal  of 

'such  a  defence  being  set  up.    Wiohtman,  J. — In  what  case  do  you  say 

that  the  proviso  in  sect.  81  of  stat.  1  &  2  Vict.  c.  106  takes  effect^ 

'Where  the  party  sued  does  not  know  of  the  circumstances  producing 

the  illegality.    [Wiohtman,  J. — There  is  not  a  word  about  knowledge.] 

The  proviso  says,  <«  by  reason  only"  of  the  contract  being  entered  into 

by  a  spiritual  person.    The  plea  adds  the  fact  of  the  knowledge. 

Lord  Gampbbll,  G.  J. — ^The  Legislature  intended  to  prevent  spiritnal 
persons  from  entering  into  commercial  contracts:  but  it  most  properly 
'has  guarded,  in  the  last  statute,  against  the  scandal  of  such  a  defence 
being  set  up  in  an  action  upon  the  contract.  The  proviso  therefore 
allows  the  contract  to  be  enforced  by  either  party ;  which  is  very  favour- 
able to  the  spiritual  person ;  for  the  Legislature  might  have  provided 
..only  that  it  should  be  capable  of  being  enforced  against  him,  but  not  by 
him.    The  action  is  given,  to  both  parties,  whether  Uifro;  be  knowledge 
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or  not :  he  would  always  have  knowledge.  The  language  of  the  Act  U 
tbundantlj  sufficient ;  and  it  is  quite  clear  that  the  plaintiff  is  entitled 
to  judgment. 

WiGHTMAK,  J. — I  hare  already  expressed  my  opinion  in  favour  of  the 
plaintiff. 

Erli,  J. — One  main  purpose  of  the  law  is  to  make  ^people  r^qao 
perform  their  contracts.   SometimeSi  unfortunately,  its  provisions  ^ 
hare  the  effect  of  preventing  this :  but  here,  I  am  happy  to  say,  the 
proyision  effects  the  purpose. 

Cbompton,  J.,  concurred.  Judgment  for  the  plaintiff. 


JOHN  WILSON  If.  ALEXANDER  ROBERTSON  and  JOSEPH 

WILSON.    April  27. 

By  itftt  43  O.  Sy  «.  eir.  (load  sad  ptnosalf  p«Uie)»  it  wu  roeited  that  the  bftrbonr  of  Benriek 
spoo  Twood  had  gone  to  doeaj  for  want  of  fundf,  and  that  it  wai  expedient  that  the  daties  on 
goodi  shonld  bo  fixed,  and  Totted  in  Comminionen,  to  be  by  them  applied  for  the  porpoaef 
«f  the  Aet :  and  Commiiiionert  were  appointed  for  eanying  the  Aet  into  exeention,  and  eaqh 
powered  to  rebolld  the  pier  of  the  harbonri  to  deepen  the  harbour,  to  remore  obitacles,  to  set 
ip,  within  the  harbour,  jetUei,  poiti,  Ac,  for  earrying  on  the  narigation  and  rendering  tha 
karbonr  more  eommo^ove,  and  for  other  works  and  oonTenieneea  ae  they  shonld  think  fit;  and 
to  make  and  repair  qnayi,  wharft,  and  doeks,  for  the  better  aoeommodation  of  shipping. 
Bntice  to  bo  paid  to  the  Commissioneri,  were  imposed,  aecording  to  a  schedule,  on  goods^ 
"imported  into  or  exported  trom  the  said  harbour."  It  was  enacted  that  the  said  harbour 
ihoidd  be  deemed  to  extend  down  the  Tweed  and  its  shores,  from  the  bridge  orer  the  Tweed 
tothesea. 

A  TSiiel  brongbl  goods  fh>m  sea  into  the  harbour,  made  some  use  of  the  posts  erected  therein  by 
tile  commissioners,  and  passed,  without  otherwise  using  the  harbour,  under  the  bridge,  up  tha 
rifcr,  and  landed  the  goods  at  a  point  aboTO  the  bridge,  within  the  flow  of  the  tide,  where 
there  was  no  harbour : 

Hdd  (on  a  special  case  which  empowered  the  Court  to  draw  inference  of  fact)  that  the  goodi 
wm  not  imported  into  the  harbour,  and  therefore  not  liable  to  duty.  Although  the  schedula 
of  dsty  spoke  of  ''goods  imported  and  shifted  to  another  Tcssel  for  exportation,  and  not 
landed.* 

This  was  an  action  brought  by  plaintiff,  as  chairman  of  the  Oommis- 
lionera  acting  under  and  in  pursuance  of  stat.  48  G.  8,  c.  civ.  (local  and 
personal,  public,  <«  for  rebuilding  the  pier,  and  for  improving  the  harbour 
of  Berwick  upon  Tweed"),  to  recover  from  defendants  21. 12«.  for  duties 
claimed  to  be  due,  under  the  said  Act,  upon  iron  goods  of  the  defendants 
alleged  to  have  been  imported  by  them  into  the  harbour  of  Berwick. 
By  consent  of  parties,  and  the  order  of  Coleridge,  J.,  *accord-  t-^qoa 
ing  to  The  Common  Law  Procedure  Act,  1852  (15  k  16  Vict.  c.  ^ 
76,  8.  46),  a  case  was  stated  for  the  opinion  of  the  Court  without 
pleadings.  The  case,  so  far  as  material  to  the  present  decision,  was  ais 
follows. 

By  Stat.  48  G.  8,  o.  civ.  s.  1,  after  reciting  that  the  harbour  of  Ber- 
wick was  a  place  of  considerable  and  increasing  resort  for  ships  and 
ressds  trading  to  and  from  the  same,  and  that  the  pier  formerly  built 

8B 
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to  shelter  the  harbour  from  storms,  and  to  keep  the  rirer  Tweed  withk 
its  channel,  was  then  of  late  years  gone  to  decaj,  no  funds  having  beea 
provided  for  keeping  it  in  repair ;  by  which  means  the  harbour  was  tliea 
much  exposed  to  storms,  and  the  navigation  at  the  entrance  thereof 
much  narrowed  and  impeded  by  sand  banks  and  other  obstructions,  8&4 
in  danger  of  becoming  altogether  unfit  for  the  purposes  of  trade;  and 
that  it  was  therefore  become  necessary  that  the  said  pier  should  b( 
rebuilt,  and  that  other  works  should  be  erected  for  the  preservation  and 
improvement  of  the  said  harbour :  and  that,  also,  several  of  the  thea 
present  duties  or  rates  on  goods  and  ships  were  not  exactly  aseertained; 
and  it  was  expedient  that  the  same  should  be  fixed,  and  that  they  should 
be  vested  in  Commissioners  to  be  appointed  by.  the  said  Act,  instead  of 
the  Mayor,  bailiffs,  and  burgesses  of  the  borough  of  Berwick  upon 
Tweed,  as  theretofore,  to  be  by  them  applied  to  the  purposes  of  the 
Act :  and  that  also  the  said  rates  or  duties  would  ntt>t  be  sufficieBl  ftr 
the  purposes  of  the  said  Act ;  and  it  was  therefore  necessary  that  other 
tttoneys  should  be  raised  by  a  tonnage  doty  on  shipping :  oertaio  penoM 
were  thereby  appointed  Commissioners  for  rebuilding  and  maintaining 
4fae  said  pier,  and  for  erecting  such  other  works  as  to  them  should  seem 
^^_.  most  proper  and  expedient  for  the  ^preservation  and  ioiproYe- 
-'  ment  of  the  said  harbour,  and  for  putting  in  execution  all  the 
powers  in  and  by  the  daid  Act  given  and  granted. 

By  sect.  8  provision  was  made  for  the  appointment  of  new  Govn- 
inissioners* 

Sect  13  enabled  the  Commissioners  to  sue  in  the  name  of  their  diair- 
ttan,  treasurer,  or  clerk. 

By  sect.  15  it  was  enacted  that  the  Coumissioners  should  be,  and 
they  were  thereby  authorised  and  empowered  to  deepen^  cleanse,  aad 
•eour  the  said  harbour,  and  for  that  purpose  to  dig,  fte.  (powor  to 
remove  obstacles) ;  and  also  to  build,  erect,  set  up,  and  make,  widiin 
the  said  harbour,  or  upon  the  lands  adjoining  or  near  to  the  same,  such 
jetties,  buildings,  capstems,  mooring  anchors,  dolphias,  and  ether 
engines  and  posts,  for  the  purpose  of  carrying  on,  eompleiing,  or  prs* 
serving  the  navigation,  and  rendering  the  said  harbour  more  safe  sad 
commodious,  and  for  other  works  and  conveniences  necessary  and  reqti^ 
site  for  those  purposes^  as  and  where  the  Commissioners  should  thiak 
fit  \  and  ftom  time  to  time,  as  often  as  they  should  think  proper  sad 
convenient,  to  alter,  repair,  increase,  enlarge,  and  amend  the  same; 
and  also  to  build,  sink,  and  make  all  such  quays,  wharfs,  and  dodo,  or 
to  repair,  rebuild,  or  alter  or  remove  any  of  the  present  or  future  qaaya, 
irharfs,  or  docks,  in  such  way  as  to  them  should  appear  neceesary  or 
expedient  for  the  better  accommodation  of  the  shipping  and  the  trade 
of  the  port;  and  also  to  make,  amend,  widen,  turn,  alter,  ^  eniii'^e 
imy  roads,  ways  or  passages,  to  or  from  the  said  pier,  quays,  wharft,  ar 
^ooks,  and  other  parts  of  the  said  harbour ;  and  mlao  to  eairryi  At.  ifHMt 
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to  bring  and  place  materials) ;  and  also  to  do  and  perforin  all  other 
irorkS)  natters,  and  ^things  which  the  Commissioners  should  r^Qoa 
idjodge  necessary  and  proper  for  the  rendering  of  the  said  har-  '- 
lK>ar  more  safe  and  commodions,  and  for  the  improvement  of  the  nan- 
gation  thereof. 

Sect.  88  enacted:  <<that  from  and  after  the  fourth  Tnesdaj  next 
after  the  passing  this  Act,  all  harbonr  duties,  shore  duties,  and  all  rates 
Of  duties  or  moneys  heretofore  collected  or  pajrable  from  or  by  any 
Teasel,  or  for  any  goods,  wares,  or  merchandises,  or  ballast  imported 
into  or  exported  from  the  said  harbour"  (with  an  exception  not  now 
material),  «  shall  cease  and  be  no  longer  paid  or  payable ;  and  that  in 
Ilea  thereof  the  several  rates  or  duties  on  goods  and  on  ballast  imported 
i&to  or  exported  from  the  said  harbour,  and  also  the  several  rates  or 
laties  of  tcnnage  respectively  mentioned  and  set  forth  in  the  scheduM 
A.  and  B.  to  this  Act  annexed,  shall  be  demanded,  collected,  and 
received  by  the  said  Commissioners,  and  suck  person  or  persons  as  they 
•hall  appoint/' 

Sect.  86,  in  addition  to  other  remedies,  enacted  that  rates  and  dutiee 
not  paid  might  be  recovered  by  any  action  or  actions  of  law. 

Sect.  61  enacted :  "  that  for  the  purposes  of  this  Act  the  said  haN 
boor  shall  be  deemed  to  extend  and  shall  extend  from  the  bridge  over 
the  river  Tweed  down  the  said  river  and  both  shores  thereof  to  the  sea, 
and  also  from  the  east  end  of  the  pier  two  miles  in  every  direction  along 
the  coast  and  into  the  sea.'* 

Schedule  A.  of  the  Act,  among  other  articles,  contains  the  following: 
^<Iron,  pig — ^per  ton  6(1."  And  at  the  end  of  the  schedule  are  the  fol- 
lowing lines :  <«  Ck>ods  imported  and  shifted  to  another  vessel  for  expor- 
tation, and  not  landed,  to  pay  only  single  duty." 

^ince  the  Act  came  into  operation,  the  Commissioners  for  the  r^goij 
time  being,  acting  under  it,  have  at  a  great  expense  rebuilt  the  '- 
pier,  and  erected  varieua  quays,  wharfs,  and  jetties,  and  kept  the  oM 
qoays,  wharfs,  and  jetties  in  repair ;  and  have  erected  and  set  up  cap^ 
items,  mooring  anchors,  dolphins,  and  posts,  within  the  said  harbour, 
for  the  purpose  of  rendering  it  more  safe  and  commodious :  hut  all  the 
above  conveniences  have  been  and  are  confined  to  the  part  of  the  river 
below  Berwick  bridge:  and  the  Commissioners  have  not  provided  or 
Impaired  any  such  conveniences  above  Berwick  bridge. 

^or  a  year  or  two,  while  the  erection  of  the  Royal  Border  Railway 
bridge  was  going  on,  via.  from  1847  to  1850,  certain  small  vessels  called 
^eels,  laden  with  coke  or  cement  for  that  work,  by  means  of  lowering 
their  masts  occasionally  passed  above  Berwick  bridge,  under  some  of 
Us  higher  arches,  and  landed  and  delivered  thehr  cargoes  above  that 
l>ridge  near  the  place  where  they  were  needed  for  the  said  work.  But 
the  daties  payable  for  goods  imported  into  the  harbour  were  always 
^^7  paid  for  the  cargoes  ao  ddirered.    The  defendants  had  ao  part  ik 
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tuoh  payments.  Save  in  these  instances,  and  on  the  two  ocessioiM 
hereinafter  mentioned,  no  sea-going  vessels,  before  or  since  the  passing 
•f  the  Act,  are  known  to  have  gone  above  the  said  bridge  and  delirered 
any  cargoes  there :  but  in  a  few  instances,  where  it  has  been  required 
to  convey  imported  goods  by  water  above  the  bridge,  snch  goods  hare 
been  disembarked  below  the  bridge  from  the  vessels  in  which  they  were 
imported  into  smaller  boats,  without  their  being  landed  below  the 
bridge :  and  they  have  been  conveyed  in  snch  boats  to  their  destinatiot 
above  the  bridge.  In  all  such  cases,  since  the  passing  of  the  Aet^ 
*Q9fil  *^^^  duties  payable  on  goods  have  been  paid  on  the  goods  so 
^  conveyed  above  the  bridge.  The  defendants  had  no  part  in  such 
payments. 

The  defendants  are  ironfounders  at  Tweedmouth,  which  is  on  the 
south  shore  of  the  river  opposite  Berwick,  and  was  in  the  county  of 
Durham,  and  no  part  of  Berwick,  till  stats.  2  &  3  W.  4,  c.  64  (vide  sects. 
^,  86,  and  schedule  (0.),  No.  26)  and  5  &  6  W.  4,  c.  76  (sects.  7, 8^ 
and  schedule  (A.),  sect.  1)  made  it  part  of  the  borough  of  Berwick  for 
inunicipal  and  parliamentary  purposes. 

Near  the  end  of  April,  1858,  the  defendants  brought  by  sea  into  the 
harbour  of  Berwick  52  tons  of  pig  iron,  in  a  small  sea-going  vessel, 
^Ued  The  Industry,  chartered  or  hired  by  defendants  for  the  voysgc^ 
having  its  masts  and  rigging  constructed  in  such  a  manner  that  they 
might  be  lowered,. and  the  vessel  thereby  enabled  to  pass  under  the 
higher  arches  of  Berwick  bridge.  Availing  themselves  of  these  meaii% 
defendants,  having  first  used  the  rings  or  posts  erected  1>y  the  stid 
.Commissioners  within  the  said  harbour,  in  order  to  moor  the  said  ves- 
jel  while  her  masts  were  being  lowered,  caused  the  iron  to  be  couTeyed^ 
in  the  same  vessel  in  which  it  was  imported  and  brought  by  sea,  up  the 
Tweed,  and  under  Berwick  bridge,  to  a  gravel  bank  called  Blakewell 
8had,  situate  in  Tweedmouth  aforesaid,  on  the  south  shore  of  the  rirer, 
i^nd  about  two  hundred  yards  above  the  bridge,  where  the  vessel  wss 
beached  on  the  bank,  i^nd  the  iron  cartel  away  from  it  at  low  water  to 
the  defendants'  foundry  in  Tweedmouth.  The  cargo  was  not  broken  ia 
bulk  below  the  bridge.  Blakewell  Shad  is  private  property,  and  does 
not  belong  to  the  defendants  or  the  plaintiflfs. 
*Q^Q1  '^^  Tweed  is  a  tidal  river  for  some  miles 'above  the  ^bndge, 
^  and  navigable  for  small  vessels  of  a  draught  of  water  similar  to 
The  Industry  for  about  half  a  mile  above  Blakewell  Shad.  SmsU 
steamers,  generally  used  as  ferry  boats  on  the  river  below  the  bridge 
drawing  two  feet  water  when  unladen,  and  two  and  a  half  feet  when 
laden  with  passengers,  and  of  about  ten  tons  burthen  (including  engise 
room),  frequently  navigate  the  river  with  passengers  for  four  or  fire 
miles  above  the  bridge :  but  this  they  can  only  do  at  high  tides. 

.On  6th  May,  1858,. other  52  tons  of  pig  iron  were  imported  in  Vikt 
inanner  by  the  defendants  in  the  same  vesseli  and  landed  and  deliTerel 
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at  the  same  place  in  Tweedmouthi  above  the  bridge,  by  tbe  same  mean^ 
the  Teasel  having  on  that  occasion  also  be^n  moored  as  above  mentioned 
while  the  masts  were  being  lowered.  This  cargo  also  was  not  broken 
in  balk  below  the  bridge.  On  one  of  the  above  occasions  the  vessel 
lay  80  moored  a  whole  night. 

The  full  amount  of  the  tonnage  dues  imposed,  by  schedule  B.  of  the 
Act,  apon  laden  vessels  was  on  both  occasions  paid  in  respect  of  the 
veaael  in  which  the  said  iron  was  imported,  by  the  owner,  on  his  own 
account :  bat  the  defendants  had  no  part  in  these  payments. 

The  usual  custom-house  papers,  obtained  on  a  written  requisition  or 
Botice  from  the  shipmaster  in  order  to  procure  the  delivery  of  the  car- 
goes, specified  <<  The  port  of  Berwick"  as  the  place  where  they  were  tp 
be  delivered.  The  bills  of  lading  were  made  out  for  Berwick :  but  the 
orders  from  the  defendants  at  the  time  of  engaging  the  vessel  were  that 
the  cargoes  were  to  be  delivered  above  Berwick  bridge. 

The  port  of  Berwick,  as  defined  by  a  return  made  on  5th  May,  1753, 
to  a  commission  issued  out  of  the  Court  "^of  Exchequer  for  the  r^oQA 
purpose  of  fixing  the  limits  of  the  port  of  Berwick  for  custom-  ^ 
house  purposes,  extends  from  a  point  of  the  coast  near  Eyemouth,  about 
nine  miles  north  of  the  mouth  of  the  river  Tweed,  to  a  point  on  the 
coast  near  Alnmouth,  about  thirty  miles  south  of  the  same,  stretching 
to  a  distance  from  low  water  of  about  three  miles  to  sea,  and  includes, 
besides  the  harbour  of  Berwick,  the  harbours  or  creeks  of  Alnmouth, 
Waren,  Holy  Island,  and  Eyemouth.  The  said  return  also  declares  all 
the  islands,  rocks,  rivers,  bays,  channels,  roads,  bars,  stands,  harbours, 
ha?ens,  streams,  creeks,  waters,  and  all  other  places  within  the  said 
points,  to  be  within  the  limits  of  the  said  port  of  Berwick,  and  assigns 
and  appoints  certain  lawful  quays  and  wharfs  within  the  said  harbour^, 
respectively,  for  the  landing  or  discharging,  lading  or  shipping  of  goodis 
iWithiu  the  said  port.  And .  all  other  places  within  the  said  points  for 
landing  or  shipping  goods  are,  by  the  said  return,  prohibited  and 
declared  unlawful:  and  such  wharfs  and  quays,  so  far  as  the  riveV 
Tweed  is  concerned,  are  all  on  the  north  side  of  the  river  and  below 
Berwick  bridge.  For  many  years  past,  however,  ships  have  been,  with 
the  consent  or  privity  of  the  custom-house  authorities,  accustomed 
to  load  and  discharge  cargoes  at  places  within  the  harbour  of  Ber- 
wick other  than  the  said  quays  and  wharfs  so  assigned  and  appointed 
as  aforesaid  by  the  said  return,  and  as  well  on  the  south  as  the  north 
side  of  the  river,  but  always,  save  as  appears  in  this  case,  below  Ber- 
wick bridge. 

The  defendants  refuse  to  pay  the  duties  imposed  on  pig  iron  by  sche- 
dule A.  of  the  Act  in  respect  of  the  pig  iron  so  by  them  imported  and 
brought  by  sea  and  landed  as  aforesaid. 

*The. question  for  the  consideration  of  the  Court  is  whether,  r^na| 
ippn  such  of  the  above  facts  as  are  admissible  in  evidence  against  *- 
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plaintiff  and  defendants  respectively,  pig  iron,  so  imported  and  Iroaglit 
1)y  sea  and  landed  as  aforesaid,  is  to  be  deemed  to  have  been  importei 
into  the  said  harbour  within  the  meaning  of  the  Act,  and  to  be  liable  to 
the  dues  imposed  on  that  article  by  schednle  A. 

The  Coart  are  to  be  at  liberty  to  draw  any  inferences  of  hd  ifliA 
a  jury  might  make  from  the  above  circumstances. 

Athertonj  for  the  plaintiff. — The  duties  are  imposed  for  the  parpoM 
of  enabling  the  Commissioners  to  perform  the  duties  intrusted  to  then 
by  sect.  15 1  and  they  are,  by  sect.' 88,  payable  upon  goods  <«importei 
into  or  exported  from  the  said  harbour."  The  harbour,  by  sect.  61, 
extends  only  from  the  bridge  down  to  the  sea :  so  that  the  goods  wen 
not  landed  within  the  harbour :  but  the  question  is,  whether  they  were 
not  imported  into  it.  Generally  speaking,  it  is  true,  goods  are  imported 
into  the  harbour  which  is  the  final  destination  of  the  goods :  sad  if 
Tweedmouth,  wh^e  the  goods  were  landed,  were  itself  a  harbour,  tlie 
goods  could,  perhaps,  not  fairly  be  said  to  be  imported  into  the  har- 
bour of  Berwick.  Li  that  case,  the  harbour  of  Berwick  would  be  i 
mere  place  of  transit,  and  it  could  not  be  said  that  the  vessel  had  tbi 
benefit  of  that  harbour.  But,  in  this  case,  there  is  no  harbour  at  iD 
above  the  bridge :  the  vessel  therefore  has  derived  from  the  harbour 
of  Berwick  all  the  benefit  which  she  has  in  fact  obtained  from  resortiBg 
to  a  harbour.  Berwick  is  properly  the  harbour  of  destination.  The 
port  of  Berwick  is  the  port  *of  delivery.  [Lord  Gampbkll,  C. 
J. — I  think  we  shall  not  be  much  assisted  by  referring  to  tbe 
limits  of  the  port.  Holy  Island  is  within  the  port.  Wiohtmak,  X— 
Ton  do  not  argue  that  the  port  and  harbour  are  synonymous.]  They 
are  not :  but  the  Court  has  the  ftinctions  of  a  jury  in  this  case,  tad  if 
to  say  whether  bon&  fide  the  harbour  has  not  been  used  for  the  impoh 
tation.  The  lowering  of  the  masts  took  place  within  the  harbour,  tad 
by  aid  of  the  posts  erected  in  the  harbour;  and  that  is  substantidlji 
part  of  the  process  of  unloading.  The  place  of  landhig  does  not  aeees- 
sarily  determine  the  place  of  importatbn :  in  schedule  A.  a  duty  is  Ud 
on  goods  <(  imported**  <<  and  not  landed.'*  (CrompYOK,  J. — ^lliat  seoai 
only  to  make  shipping  and  reshipping  equivalent  to  landing.]  Ih 
quays  of  the  harbour  are  not  used;  but  other  conveniences  of  tbe  bsr- 
hour  are  used.  Into  what  place  were  the  goods  imported  ?  p[iord  CAJf^ 
BBLL,  C.  J. — Into  Tweedmouth,  which  may  be  a  part  of  tbe  port,  bst 
is  not  part  of  the  harbour.]  They  would  be  returned  to  Ptoliament  si 
imported  into  the  harbour  of  Berwick.  [Lord  Oampbell,  C.  J.— The 
returns  are  generally  for  the  ports.] 

BramweV-j  contr^  was  not  called  upon. 

Lord  Campbell,  C.  J. — Mr.  Athertim*9  remarks  are  very  fbreible, 
and  would  probably  prevail  if  addressed  to  the  Legislature ;  for  it  ii 
reasonable  that  there  should  be  a  payment  of  dues  where  a  benefit  b 
derived.    But  we  are  to  inquire  what  the  LegislatuEre  has  enaeted  is 
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(act,  and  whether  they  have  laid  the  burthen,  as  alleged,  npon  tht 
Queen's  subjects.  The  duties  are  to  be  paid  npon  such  goods  only  as 
are  imported  into  the  harbour  *of  Berwick :  and  that,  by  sect,  r^igoo 
61,  extends  only  from  the  bridge  to  the  sea.  Mr.  Athertcn  pro-  '- 
perly  concedes  that,  if  the  goods  had  been  carried  up  to  a  harbour 
Ijing  higher  up  the  river,  and  there  landed,  the  duty  would  not 
be  payable  in  respect  of  the  harbour  of  Berwick.  But  that  admis^ 
lion  really  puts  him  out  of  Court.  I  think  the  duties  clearly  not  pay- 
iMe  in  this  case. 
WioBTHAir,  Erlk,  and  Crompton,  Js.,  concurred. 

Judgment  for  defendants. 
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t9t^  itated  tiiit,  ill  ooiMldtrsllon  that  plainft!ir,  %%  the  reqtref  t  of  defendanty  woald  «Rter  i&ta 
ittedaot's  employ  m  Bnropem  eoiro^osdeat  of  a  sowapapor  till  tile  eerviee  ehoald  be  deter- 
nined  bj  dae  and  cnstomary  Dotioe,  at  a  ealaiy,  defendaiit  promiaed  to  retain  plaintilT  ia 
tibat  capaeit/y  to  pay  blm  the  aalary,  and  continae  him  in  such  employ  till  Ihe  same  ibould  be 
dstemlned  aa  aforeaaid :  that  plaintiff  entered  inte  the  aenriee ;  yet  defendant  wrongftdly  dla- 
eharged  him  without  notice. 

PUai :  First :  That  the  engagement  waa  "  made  npon  the  terms  and  eondiUon  that"  plaintiff 
ikoaldr  hy  every  steamer  horn  Lirerpeol  to  New  York,  forward  a  letter  containing  Snropeah 
aews;  bat  plaintiff  wrongfaUy  neglected  to  forward  any  letter  eoatoining  aueh  news  by  ecTeral 
iteasien  that  sailed  from  Lirerpool  to  New  York :  wherefore  defendant  diteharged  plaintiffs 
Secondly:  That  defendant  employed  pfadatiff  and  plaintiff  accepted  such  employment  *'npoa 
the  terns  and  ooaditlon  that^  phiAatiff  might  dftiw  bills  npon  defendant  fer  the  amount  of  plate- 
tiTi  salaiy  as  the  same  should  become  due,  but  should  not  draw  for  any  sum  not  due :  but 
pliiatiff  wrongfully  drew  on  defendant,  and  negotiated^  bills  for  sums  not  due,  whieh  were 
imeaied  to  delbndaat  and  dlihoMuredy  to  tiM  damage  of  defbadantTs  oaeiil :  wherelbve  defenl- 
ut  discharged  plaintiC 

Both  pleas  held  bad  on  demurrer,  aa  not  showing  a  default  by  ptainUff  going  to  the  whole 
Mndhien  of  defendant's  eontraet 

Similar  pleas,  to  a  count  atnltog  Am  aerrioe  to  be  firoin  yuar  to  yaai^  h«ld  bnd»  on  demuRat^ 
for  the  lame  reason. 

Ilta,  to  money  counts,  aa  to  MC :  That  D.  brought  an  action  against  plaintiff  in  the  Snprema 
Oeart  of  Maw  Tavk  in  the  Uttliad  Staaaa,  for  a  sum  •xeeeding  60t.:  thai  aaoh  preoeediagi 
uen  had  in  that  Court  that,  by  praoeas  duly  issued  out  of  that  Court,  and  executed  upon 
defeadaat,  the  said  602.,  owing  from  defendant  to  plaintiff,  was  duly  attached  in  defendant's  hands 
to  mAafy  the  deoMod  af  D.  agatnat  platotlff,  with  cos  ^ ;  and  aueh  fbrtber  proeeedtngf  wvre 
had  «hat  D.  reeorered  Judgment  In  tlMt  Court  for  the  amount  of  hia  demand  with  eoela,  and 
inned  and  deliTered  a  writ  of  execution  to  the  sheriff  of  New  York :  whereupon  defendant 
beeame  liaUe  and  was  obliged  by  the  laws  of  the  State  aforesaid  to  pay  over  to  the  sheriff 
ndertheatmehmentaadaxaantlon  tlMTalaa  of  the  iOL  dae  ftom  defendant  to  plalatii;  da- 
dvcting  the  expenses  to  which  defendant  had  been  pot  by  the  attachment,  in  part  satisfaction 
of  D.'i  demand.  And  defendant,  being  within  the  sheriff's  bailiwick,  paid  orer  to  the  sheriff, 
under  the  attachment  and  execution,  a  sum  which,  with  the  sum  so  deducted,  was  af  the  value 
«f  5t(. :  that  plaintiff  and  defendant  were  at  the  time  oitisena  of  New  York,  and  defendant  was 

^  labjeet  to  the  jorisdiction  of  the  Court ;  and  that,  by  the  laws  of  New  York,  defendant  waa  by 
iMaas  of  the  prenises  aequittad  and  diacharged  of  the  aoi. 

Btld,  en  demurrer,  a  good  plea,  aa  chewing  a  fubstnnlial  dalbnaa,  withonl  a  Bore  formal  er  preaiaa 
•taUment  of  the  law  of  New  YoA. 

Zbb  first  eoatit  of  tlM  dedvilioa  aOeged  that,  on  1st  Januarf^  1850, 
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*Q<I4.1  ^^  consideration  that  plaintiff,  *at  the  request  of  defendant,  woqU 
^  enter  into  the  employ  of  defendant  in  the  capacity  of  Earopeaa 
correspondent  of  a  certain  periodical  or  newspaper  cdled  The  New  Tork 
Conrier  and  Inquirer,  for  a  certain  time  then  understood  and  agreed 
upon  between  them,  to  wit,  from  the  day  and  year  aforesaid  until  the 
said  service  should  be  determined  by  due  and  customary  notice  in  thst 
behalf  on  either  side,  at  and  for  a  certain  salary  then  agreed  upon, 
defendant  promised  to  retain  plaintiff  in  the  said  capacity,  and  to  pty 
him  the  said  salary,  and  to  continue  him  in  such  service  and  tnploy 
until  the  same  should  be  determiAed  as  aforesaid.  That  plaintiff  entered 
into  the  said  service  in  the  capacity  and  on  the  terms  aforesaid,  ind 
was  always  ready  and  willing  to  continue  therein  on  the  terms  afore- 
said. Yet  defendant  wrongfully  discharged  plaintiff  without  any  previous 
notice,  and  without  any  reasonable  and  probable  cause ;  and  plaintiff 
was  thereby  greatly  injured. 

The  second  count  stated  that,  by  agreement  between  plaintiff  ind 
defendant,  plaintiff  entered  into  the  service  of  defendant  as  contributor 
to  a  newspaper  of  defendant,  at  and  for  a  salary  of  1502.  per  annao, 
payable,  as  to  1002.,  parcel  thereof,  quarterly,  and,  as  to  502.,  parcel 
thereof,  half-yearly :  such  service  to  continue  from  year  to  year  until 
the  expiration  of  some  current  year  of  the  engagement.  And,  although 
plaintiff  was  always  ready  and  willing  to  continue  in  such  engagement 
on  the  terms  aforesaid,  and  did  all  things  necessary  on  his  part  to 
^qn^-i  entitle  himself  to  be  so  continued.  Yet  defendant  did  *not  nor 
-'  would  continue  him  in  such  engagement  until  the  expiration  of 
some  current  year  of  the  engagement,  but  wrongfully  discharged  him 
therefrom,  without  any  reasonable  cause ;  and  thereby  prevented  plain- 
tiff from  earning  the  salary  to  which  he  would  otherwise  have  been 
entitled. 

Counts  for  work  done  and  materials  provided,  money  lent,  money 
paid,  money  had  and  received,  and  on  accounts  stated. 

Pleas.  5,  to  the  first  count :  That  the  said  engagement  of  the  pltinr 
•tiff  and  promise  of  the  defendant  therein  mentioned  were  made  upon 
the  terms  and  condition  that  the  plaintiff,  as  European  correspondent 
of  the  said  newspaper,  should,  by  every  steamer  from  Liverpool  to  New 
York,  forward  a  letter  to  the  oflSce  of  the  said  newspaper,  containiog 
European  news.  Averment:  that,  while  plaintiff  was  employed  bj 
defendant  in  the  capacity  in  the  first  count  and  on  the  terms  and  eoo- 
dition  aforesaid,  he  wrongfully  neglected  to  forward  any  letter  to  the 
office  of  the  said  newspaper  containing  such  news  as  aforesaid,  bj 
several  steamers  which  sailed  from  Liverpool  to  New  York  during 
the  time  aforesaid,  contrary  to  his  duty  as  such  correspondent  u 
aforesaid.  Wherefore  defendant,  having  notice  of  the  premises,  dii* 
charged  plaintiff  from  the  said  employment. 

6.  To  ihe  first  count:  That  defendant  iretained  and  employed  pUi- 
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tiff  u  in  the  first  count  mentioned  in  the  capacity  therein  men- 
tioned, and  plaintiff  accepted  such  employment,  upon  the  terms  and 
condition  that  plaintiff  might  draw  and  negotiate  hills  of  exchange  upon 
defendant  or  his  cashier  for  the  amount  of  plaintiff's  salary  as  the  same 
should  from  time  to  time  become  due :  but  *that  the  plaintiff  r^nn^ 
shoold  not  draw  and  negotiate  any  bill  of  exchange  on  the  de-  ^ 
fendant  or  his  cashier  for  any  sum  of  money  or  salary  not  due  to  plain* 
tiS^  or  before  the  same  was  due.  Averment :  that,  while  plaintiff  was 
in  the  employment  of  defendant  in  the  capacity  and  on  the  terms  afore- 
said as  in  the  first  count  mentioned,  and  before  plaintiff's  discharge 
therein  mentioned,  plaintiff  wrongfully  drew  upon  the  defendant  or  his 
cashier,  and  negotiated  and  endorsed  to  other  persons,  divers  bills  of 
exchange  for  sums  of  money  and  salary  not  then  or  at  all  due  to  plain- 
tiff: and  such  bills  were  presented  to  defendant  for  payment  by  the 
holders  thereof,  and  dishonoured,  to  the  damage  of  defendant's  credit. 
Wherefore  defendant,  having  notice  of  the  premises,  did  discharge 
plaintiff  from  the  said  employment,  which  is  the  matter  complained  of 
in  the  first  count. 

9.  To  the  second  count :  That  the  said  agreement  and  engagement 
of  the  plaintiff  therein  mentioned  were  made  upon  the  terms  and  con- 
dition that  the  plaintiff,  as  contributor  to  the  said  newspaper,  should, 
by  e?ery  steamer  from  Liverpool  to  New  York,  forward  a  letter  to  the 
office  of  the  said  newspaper  containing  the  latest  intelligence.  That,' 
while  plaintiff  was  employed  by  defendant  under  the  said  engagement 
in  the  said  second  count  and  on  the  terms  and  condition  aforesaid,  he 
vroDgfulIy  neglected  to  forward  any  letter  to  the  office  of  the  said  news* 
paper  containing  such  intelligence  as  aforesaid,  by  several  steamers 
which  sailed  from  Liverpool  to  New  York,  during  the  time  aforesaid, 
contrary  to  his  duty  as  such  contributor  as  aforesaid.  Wherefore 
defendant,  having  notice  of  the  premises,  discharged  the  plaintiff  from 
the  said  employment:  which  is  what  the  plaintiff  complains  of  in  the 
said  second  count. 

^10.  To  the  second  count :  That  the  said  agreement  and  engage-  ri^Qoj 
ment  of  the  plaintiff  in  the  second  count  mentioned  were  made  ^ 
upon  the  terms  and  condition  that  the  plaintiff  might  draw,  &c.  (as  in 
the  sixth  plea,  mutatis  mutandis). 

13.  As  to  502.,  part  of  the  plaintiff's  demand  in  the  money  counts : 
That,  before  this  suit,  an  action  was  brought  by  one  Isaac  Dethe- 
ridge  against  the  now  plaintiff  in  the  Supreme  Court  of  the  State  of 
New  York  in  the  United  States  of  North  America,  for  a  large  sum 
of  money,  to  wit,  1300  dollars,  much  exceeding  the  said  sum  of  502., 
claimed  by  the  said  L  Detheridge  to  be  due  from  the  now  plaintiff  to 
him.  That  such  proceedings  were  thereupon  had  in  that  Court,  in  the 
said  action,  that  afterwards,  by  process  duly  issued  out  of  the  said 
Court,  and  ezeculed  on  defendant,  the  said  sum  of  502.  above  men- 
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tUNMd,  due  and  owing  from  defendant  to  plaintiiT,  waa  duly 
the  defendant's  hands  according  to  the  laws  of  the  ssid  State,  to  satisfj 
the  said  demand  of  the  said  I.  Detheridge  against  the  now  plaintil^ 
together  with  the  costs  of  the  said  action.  And  such  further  proceed- 
ings were  afterwards  had  in  the  said  action  that  the  stud  I.  Detheridge 
recovered  judgment  therein-  in  the  said  Court  for  the  amount  of  his  said 
demand,  together  with  costs  of  suit,  and  issued  and  delivered  a  writ  of 
execution  thereon  to  the  sheriff  of  the  city  and  county  of  New  York. 
Whereupon  defendant  became  and  was  liable,  and  was  obliged  by  tbe 
laws  of  the  State  aforesaid,  to  pay  over  to  the  said  sheriff,  under  the 
said  attachment  and  execution,  the  value  of  the  said  sum  of  502.  so  due 
from  defendant  to  plaintiff  as  aforesaid,  deducting  and  retaining  there- 
out only  the  amount  of  the  expenses  to  which  defendant  ^had 
been  necessarily  put  by  the  said  attachment,  in  part  satisfaction 
of  the  said  I.  Detheridge*s  demand.  And  defendant  accordingly,  being 
then  within  the  bailiwick  of  the  said  sheriff,  and  the  said  attadment 
and  execution  being  in  full  force,  and  being  required  by  the  said  sheriff 
so  to  do,  did,  before  this  suit,  pay  over  to  the  said  sheriff^  under  the 
said  attachment  and  execution,  the  sum  of  240  dollars  of  United  States' 
money,  in  part  of  the  said  sum  of  502.  then  due  from  the  defendant  to 
the  plaintiff  as  aforesaid,  in  part  satisfaction  of  the  said  Isaac  Dethe- 
ridge's  demand,  and  deducted  and  retained  to  himself  10  dollars,  being 
the  amount  of  the  expenses  to  which  defendant  had  been  necessarilj 
put  by  the  said  attachment :  such  sums  of  240  dollars  and  10  doUin 
being  then  together  of  the  value  of  the  said  sum  of  502.  then  owing  te 
plaintiff  as  aforesaid.  Averment :  that  plaintiff  and  defendant  respee- 
tively  were,  during  the  times  of  all  the  occurrences  in  this  count  (e) 
mentioned,  citisens  of  the  State  of  New  York  aforesaid :  and  defend- 
ant was,  during  all  the  times  aforesaid,  resident  within  the  said  State 
and  subject  to  the  jurisdiction  and  process  of  the  said  Court.  Aver- 
ment :  That,  by  the  laws  of  the  said  State  of  New  York,  defendant  wu 
and  is  by  means  of  the  premises  acquitted  and  discharged  of  the  said 
sum  of  502.  which  was  so  due  and  owing  to  the  plaintiff  as  aforessid. 

Demurrer  to  all  the  above  pleas.     Joinder. 

BaritoWf  for  the  plaintiff. — The  fifth  and  ninth  pleas  show,  at  the 
utmost,  such  a  default  only  as  would  entitle  the  defendant  to  bring  a 
cross  action  against  the  plaintiff.  A  partial  default  like  this  does  not 
*QM1  authorize  tbe  ^dissolution  of  the  contract  of  employment;  FO- 
^  lieul  V.  Armstrong,  7  A.  &;  £.  557  (B.  C.  L.  R.  vol.  34).  The 
plaintiff  cannot  recover  in  respect  of  a  part  of  the  time,  if  the  plea  be 
good ;  Lilley  v.  Elwin,  11  Q.  B.  742  (£.  0.  L.  B.  vol.  63) :  the  pies 
therefore  ought  to  show  something  amounting,  as  in  that  ease,  to  a  ^^ 
scinding  of  the  whole  contract.  The  word  «( condition"  is,  indeed,  used 
in  these  pleas :  but,  as  they  are  framed,  the  Court  cannot  intend  thU 

(a)Sla 
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the  terms  of  the  contract  were  that  it  should  he  dissolved  by  the  nonr 
performasce  of  this  stipalation.  The  plea  would  be  proved  bj  showing 
that  two  steamers,  at  any  intervals  of  time,  sailed  without  bringing 
news  or  intelligence.  And,  further,  no  default  is  shown.  It  does  not 
appear  that  there  was  any  news  or  intelligence  to  send.  Nor  is  it 
alleged  that  the  plaintiff  was  iajured  by  the  default. 

The  sixth  and  tenth  pleas  are  open  to  the  same  objection,  that  they 
do  BOt  show  more  than  ground  for  a  cross  action.  The  defendant  avers 
that  his  credit  was  injured :  but,  as  he  had  not  accepted  the  bills,  no 
possible  injury  to  his  credit  could  accrue. 

The  thirteenth  plea  is  bad  for  not  showing,  as  a  fact,  what  the  foreign 
law  is  under  which  the  502.  was  obtained  from  the  defendant.  The 
Court  cannot  see  that  the  alleged  consequence  would  follow  from  the 
proceedings  in  New  York.  It  does  not  appear  that  the  cause  of  Detfae- 
ridge's  action  against  the  plaintiff  arose  within  the  jurisdiction  of  the 
Supreme  Court  of  New  York.(a)  The  plea  concludes  by  averring  thai 
the  defendant  is  <«  by  means  of  the  premises  acquitted  and  discharged 
of  the  said  sum  of  5QZ. :"  but  that  is  not  sufficient  without  show-  r^QAML 
ing  ^premises  to  warrant  such  a  result.  In  Benham  v.  The  Earl  '- 
of  Mornington,  8  Com.  B.  183  (E.  C*  L.  R.  vol.  54),  a  plea,  which 
relied  on  the  French  law,  was  held  bad  for  not  alleging  the  law  dis- 
tinctly and  affirmatively.  That,  it  is  true,  was  on  special  demurrer : 
but  the  objection  seems  to  be  one  of  substance.  Besides,  a  part  of  the 
50/.,  as  to  which  this  plea  is  pleaded,  has  not  been  paid  over  under  the 
attachment  and  execution,  but  has  been  retained  by  the  defendant  ta 
satisfy  the  expenses  incurred  by  him  in  the  proceeding.  Those  expenses 
sannot  be  made  the  ground  of  a  defence  in  this  action,  though,  if  they 
were  properly  incurred,  they  might  constitute  a  cause  of  action  by  the 
defendant.  Then,  the  plea  being  entire,  if  it  fail  as  to  any  part  of  the 
sum  in  respect  of  which  it  is  pleaded  it  fails  altogether. 

J$ieph  Brcumy  contri. — The  fifth  and  ninth  pleas  distinctly  show  a 
default.  It  was  not  necessary  to  allege  that  there  was  news  in  fact : 
if  there  was  not,  the  plaintiff  should  have  sent  a  letter  stating  this. 
[Lord  Campbell,  C.  J. — Assuming  that  there  was  a  default,  did  that 
authorize  a  dissolution  of  the  contract  ?]  It  has  that  effect.  It  is  true 
that  no  damage  is  alleged :  but  it  is  obvious  that  a  newspaper  must  be 
injured  by  not  containing  intelligence  which  af  pears  in  other  newspa- 
pers. The  plaintiff  has  not  performed  his  part  of  the  contract,  and 
cannot  insist  on  its  performance  by  the  other  party.  [Crompton,  J., 
referred  to  Boone  v.  Eyre.(a)]  At  any  rate,  the  pleas  allege  that  the 
engagement  and  promise  *were  made  upon  the  terms  and  condi-  r^^A^ 
tions  that  the  plaintiff  should  do  what  he  has  failed  to  do.    Proof  '- 

(•)  Sm  WMtobj  V.  Day,  3  B.  ik  B.  60&,  630, 1  (B.  C.  L.  R.  toL  lb). 

(I)  Note  (a)  to  Duke  of  St  Albans  v.  Shore,  1  H.  B1.  273;  S.  C.  3  W.  B1.  1313.  See  Camj^ 
M  e.  Joikee,  6  T.  R.  573.  And  Mt  sattiorltiM  eited  in  HmOo  v.  Bfttollffe,  »  Q.  B.  SIS  (B.  G 
LB.  ML  if). 
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of  a  mere  cross  liability,  not  going  to  the  consideration  of  the  whole 
contract,  would  not  have  supported  these  pleas,  had  the  allegations 
been  traversed. 

The  same  argument  applies  to  the  sixth  and  tenth  pleas.  [Lord 
Oampbbll,  0.  J. — ^Would  the  contract  be  rescinded  by  the  plaintiff 
drawing  for  half  a  crown  too  much  ?]  It  would  be  for  a  jury  to  My 
whether  both  parties  contracted  on  these  terms.  It  is  suggested  that 
the  act  of  the  plaintiif  would  not  damage  the  defendant,  because  the 
defendant's  credit  could  not  be  injured  by  his  dishonouring  bills  whieh 
he  had  not  accepted.  But  it  is  well  known  that  merchants  object  to 
have  bills  drawn  upon  them,  of  which  they  have  to  refuse  the  accept- 
ance. 

As  to  the  thirteenth  plea :  it  would  be  very  difficult  for  the  defendant 
to  frame  an  allegation  fully  explaining  the  American  law :  the  ordinary 
mode  is  to  plead  foreign  law  in  the  manner  here  adopted.  Benham  v. 
The  Earl  of  Momington,  8  Com.  B.  1S8  (E.  C.  L.  R.  vol.  54),  as  has 
been  mentioned,  was  decided  on  special  demurrer.  In  M*Leod  f. 
Schultze,  1  D.  &  L.  614,  the  Court  of  Exchequer  appears  to  have 
thought  such  a  mode  of  pleading  good  even  on  special  demurrer :  and 
the  plea  in  Woodham  v.  Edwardes,  5  A.  &  E.  771  (E.  0.  L.  B.  vol.  31), 
was  not  more  precise,  yet  was  held  to  put  in  issue  the  law  of  Scotland 
as  a  fact.  [Lord  Campbell,  C.  J. — I  think  you  need  not  argue  this 
point  further.]  The  objection  that  a  part  of  the  &0L  is  made  up  of  the 
expenses  of  the  defendant  is  untenable :  it  appears  that,  by  the  law  of 
New  York,  such  expenses  are  in  the  nature  of  costs,  and  that  the 
*d4.21  *^^^^^<^^^^  ^^  discharged  to  the  full  extent.  But,  if  there  be 
^  anything  in  this  objection,  leave  is  asked  to  confine  the  plea  to 
50Z.,  diminished  by  the  expenses. 

The  Court  will  no  longer  act  upon  the  principle  that  everything  is  to 
be  presumed  against  the  party  pleading :  it  will  rather  seek  so  to  inter- 
pret the  plea  as  to  raise  a  defence. 

BarstaWf  having  abandoned  his  objection  to  the  thirteenth  plea,  was 
not  called  on  to  reply  as  to  the  other  points. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  fifth  and  ninth  pleas 
allege  only  an  engagement  of  the  plaintiff  by  the  defendant  on  the  terms 
that  the  plaintiff  should  act  as  European  correspondent  to  the  defend- 
ant, and  that  they  do  not  show  that  the  transmission  of  a  letter  con- 
taining news  or  intelligence  by  every  steamer  was  what  is  in  point  of 
law  a  condition.  There  appears  no  more  than  a  stipulation  by  the 
plaintiff  that  he  would  send  such  letter  to  the  defendant.  Without 
entering  into  the  question  whether  there  ought  to  have  been  an  allega^ 
tion  that  there  was  in  fact  news  or  intelligence  which  was  not  sent,  and 
assuming  a  default  on  the  part  of  the  plaintiff  to  be  shown,  we  see  only 
that,  on  two  occasions,  he  failed  to  fulfil  his  part  of  the  contract.  Does 
that  go  to  the  whole  consideration  ?    Certainly  not.    It  shows  only  a 
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breach  of  eonlraot  for  which  the  plaintiff  is  entitled  to  be  indemnified, 
and  may  bring  a  cross  action.  That  being  so,  the  sixth  and  tenth  pleas 
are  still  more  exceptionable :  they  would  be  satisfied  by  proof  that  the 
plaintiff  had  drawn  a  bill  for  half  a  crown  too  much.  The  thirteenth 
plea,  which  is  pleaded  to  a  *part  only,  is  good.  It  substantially  r^Q^<. 
avers  that,  according  to  the  process  of  what  we  call  foreign  attach-  *- 
ment,  the  defendant  was  compelled,  by  the  Supreme  Court  of  New 
Tork,  to  apply  the  debt  to  the  action  there ;  and  that  this,  by  the  law 
of  that  Court,  discharges  a  debtor  from  the  part  of  the  debt  which  is 
80  applied. 

(WiOHTMAN,  J.,  had  left  the  Court.) 

Erle,  J. — I  also  am  of  opinion  that  the  fifth  and  ninth  pleas  show 
no  defence.  We  are  to  construe  them  as  stating,  not  all  that  might  be 
proved  under  them,  but  what,  when  taken  rather  strictly  against  the 
defendant,  they  necessarily  assert.  Then,  so  construed,  do  these  pleas 
show  such  a  default  on  the  part  of  the  plaintiff  a»  discharges  the  de- 
fendant from  the  contract  ?  The  plaintiff  engages  to  send  a  letter  con- 
taining news  or  intelligence  by  every  steamerr  He  misses  two.  That 
doea  not  discharge  the  defendant.  The  same  line  of  reasoning  shows 
that  the  sixth  and  tenth  pleas  are  bad.  The  plainlnff  a^ees  not  to 
draw  for  more  than  should  be  due ;  but  he  does  draw  for  more.  That 
dearly  is  not  misconduct  such  as  to  authorize  the  defendant  to  discharge 
the  plaintiff.  The  plea  which  sets  up  the  payment  of  the  debt  under  a 
foreign  attachment  is  good. 

Crohptov,  J. — ^I  entirely  dissent  from  the  rule  which;  Mr.  Brown 
proposes  for  construing  pleas :  it  is  most  important  to  hare  it  under- 
stood that  such  a  rule  does  not  prevail.  It  is  not  now,  any  more  than 
it  was,  enough  that  a  plea  should  contain  matter  which  may  be  so  under- 
stood as  to  raise  a  defence.  It  is  true  that  we  are-  not  now  to  require 
any  particular  formality  of  statement :  *for  instance,  this  plea  r^q^j^ 
of  the  foreign  attachment  does  state,  whether  formally  or  not,  ^ 
the  fact  of  the  law  of  New  York  sufficiently  to  show  that  what  has 
taken  place  necessarily  acquits  the  defendant  of  so  much  of  the  debt 
as  he  has  been  compelled  to  pay  over  or  expend  in  the  suit  there.  But 
there  must  always  be  a  statement  of  matters  necessarily  constituting  an 
answer.  That,  I  think,  is  not  done  by  the  fifth  and  ninth  pleas.  The 
dechration  shows  a  contract  not  to  discharge  without  notice,  or  before 
the  expiration  of  a  current  year.  The  pleas,  it  is  true,  state  that  the 
transmission  of  the  letters  was  a  condition  of  the  contract :  but  I  con- 
strue that  only  as  showing  that  the  plaintiff  agreed  to  make  such  trans- 
mission. The  breach  of  such  agreement  sounds  in  damages,  and  does 
not  go  to  the  whole  consideration :  it  is  much  more  fair  that  the  defend- 
ant should  be  lefk  to  his  cross  action.  Much  less  do  the  sixth  and 
tenth  pleas  show  a  defence.     But  the  thirteenth  plea,  though  perhaps 
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it  would  formerly  not  have  been  sustainable  on  special  demurer,  sab- 
stantially  shows  an  answer,  and  is  now  sufficient. 

Judgment  for  plaintiff  on  the  demurrer  to  the  fifth,  sixth, 
ninth,  and  tenth  pleas. 

For  the  defendant  on  the  demurrer  to  the  thirteenth  plea. 


^Q . .,  ♦CHARLES  SMITH  v.  EDWARD  SIEVEKING  and  OUS- 
y^SJ       TAVUS  ADOLPHUS  SIEVEKING.    April  28. 

AotioB  by  the  mMter  of  tho  ship  D.  for  demnmge  which  defendant  promieed  to  pay  in  eoniiden- 
tion  of  the  dellreiy  of  the  goodi.  Plea :  Nerer  indebted.  At  the  trial  defendant  had  ■  tw- 
diet,  sobjeet  to  leave  to  enter  a  Terdiot  for  plaintiff  on  the  ibUowing  faeCi^  the  Govt  to  dav 
inferences. 

nefendant  was  holder  of  a  bill  of  lading  for  die  entire  cargo  of  the  D.,  expressed  to  be  ihlpped 

.  by  M.  at  Memel,  deliTerable  at  I*,  nnto  defendant  or  aarigna,  "  be  or  they  paying  far  the  mid 
goods  as  per  charter-party,  with  primage  and  average  aocnstomed."  By  the  chatter-pirty  tb« 
D.  was  chartered  to  the  shipper  to  load  a  cargo  at  Bfemel  for  L.,  providing  lay  days  for  lead- 
ing at  Memel  and  disoharging  at  L.,  and  stipnlating  demomge,  beyond  the  lay  days  at  ciiikcr 
port  The  eharter-party  mentioned  the  rates  of  freight,  and  contained  a  atipnlatioa  that  **U/t 
the  payment  of  all  freight  and  demorrage  the  captain  shall  have  an  absolute  lien  and  ehup 

•  on  the  said  cargo."  Bemarrage  was  incurred  at  MemeL  On  the  arrival  of  the  D.  at  L,  defced- 
ant  claimed  the  cargo  under  the  bill  of  lading.  The  captain  required  payoeBl  tf  the 
demttrxage.  Defendant  offered  to  pay  the  freight,  bat  denied  his  liability  to  pay  demv- 
rage.  Ultimately  defendant  received  the  cargo,  without  any  express  promise  on  his  pert  to 
pay  demurrage. 

Held :  that  a  promise  to  pay  for  the  goods  according  to  the  stipulations  in  the  bill  of  ladiac  otfbi 
to  be  inferred  from  the  receipt  of  the  goods  under  it,  even  though  preceded  by  a  refusl  to 
pay.  Btft  that  in  this  case  the  terms  of  the  bill  of  lading  and  charter-party  did  act  fasport 
that  the  person  receiving  the  goods  was  to  pay  demucrago  accrued  at  the  ou^pod^  thom^  tba 
captain  had  a  lien  for  it    And  the  rule  was  discharged. 

.  First  count,  in  the  nsnal  fbrm,  for  freight  and  demnrrage.  Seeond 
count,  for  freight  and  demurrage  « which  defendants  promised  plaintiff 
they  would  pay  to  him  if  he  would  cause  and  permit  certain  goods  whidi 
had  been  conveyed  in  his  ship  to  be  delivered  to  them." 

Pleas.    As  to  the  freight,  payment  into  Court ;  which  the  plsintiff 
accepted  in  full.    As  to  the  demurrage,  Never  indebted :  issue  thereon. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Westminsto:  sittings 
after  last  Term,  it  appeared  that  the  plaintiff  was  owner  of  the  ship 
The  Donna,  which  in  the  autumn  of  1854  brought  a  cargo  from  Uemel 
to  London.  The  defendants  were  merchants  at  London,  carrying  on 
business  under  the  firm  of  E.  Sieveking  &  Son.  They  were  holders  of 
ntQAR-}  ^  ^^^^  ^^  lading  for  the  whole  cargo  of  *The  Donna.  This  bill 
^  of  lading  expressed  that  the  goods  were  shipped  at  Memel,  bj 
W.  H.  Muttray,  to  be  delivered  at  London  ^  unto  Messrs.  E.  Sieving 
k  Son  or  to  assigns,  he  or  they  paying  for  the  said  goods  as  per  ehsrter- 
party,  with  primage  and  average  accustomed."  The  bill  of  lading  was, 
pa  is  common,  partly  written  and  partly  printed.  The  printed  part  btd, 
as  the  printed  forms  usually  run,  expressed  that  the  goods  were  ^  ^ 
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deliTered  <<ttnto  or  to  assigns,  he  or  they  paying  freight  for  the 

said  goods  with  primage  and  average  aocustomed."     The  printed 

word  freight  was  struck  oat,  and  the  blanks  filled  up  in  manuscript  so 
as  to  make  the  tenor  of  the  instrument  as  above  quoted. 

The  oharter-party  bore  date  at  Memel,  10th  August,  1854.  By  it 
the  master  chartered  The  Donna  to  Muttray  to  take  a  cargo  from  Memal 
to  London.  The  following  stipulations  of  the  charter-party  are  material 
to  the  point  discussed  in  banc. 

a  The  cargo  is  to  be  given  in  the  harbour,  free  on  board  or  free  along* 
side  of  the  said  vessel  as  the  case  may  be,  in  the  customary  manner, 
with  all  possible  expedition ;  and  at  her  place  of  discharge  to  be  taken* 
by  the  said  freighter,  or  the  receiver,  free  from  on  board  or  free  along- 
Bide  as  the  case  may  be,  in  twelve  working  days :  and,  if  the  vessel  be 
longer  detained  at  either  the  place  of  loading  or  the  place  of  discharg- 
ing, the  captain  is  to  be  paid,,  day  by  day  as  it  shall  grow  due,  51  per 
day  demurrage  for  each  and  every  day  the  vessel  is  detained  over  and 
above  the  said  stipulated  laying  days,  which  count  from  the  announce- 
ment of  the  ship  being  ready  to  take  in  or  to  deliver  her  cargo."  «  Oa 
proper,  true,  and  faithful  delivery  of  the  cargo,  agreeable  to  bills  of 
%ding,  the  captain  has  to  receive  freight  as  follows :  say,"  &c.,  t-^qaj 
specifying  the  ratee  of  freight  for  different  articles.  ^  It  being  '- 
agreed  and  understood  that  for  the  payment  of  all  freight  and  demur- 
rage the  captain  shall  have  an  absolute  lien  and  charge  on  the  said 
cargo."  The  Donna  was  ready  to  receive  cargo  at  Memel  on  the  17th 
Aagust,  1854.  She  was  not  completely  loaded  till  the  28th  September. 
The  diarter-party,  though  it  bore  date  on  the  10th  August,  was  not  in 
faet  executed  till  the  28th  September ;  when,  the  loading  being  com- 
plete, the  captain  signed  the  bills  of  lading,  and  received  the  charter- 
party  :  but  nothing  ultinoately  turned  upon  the  time  of  the  execution 
of  the  charter-party.  The  captain  claimed  from  Muttray  at  Memel 
demurrage  for  the  delay  in  loading  his  vessel,  but  could  not  obtain  pay- 
ment there.  The  vessel  sailed,  and  arrived  in  London  on  the  28th 
October.  On  the  same  day,  the  captain  went  to  the  defendant's  o£5ce 
and  reported  the  arrival  of  the  ship ;  he  then  received  100^.  on  account 
of  the  freight.  Before  any  portion  of  the  cargo  was  discharged,  but, 
as  it  rather  appeared,  after  the  payment  of  this  sum  on  account,  a 
freight  note  was  delivered  to  the  defendants,  debiting  them,  as  con- 
aigaees  of  the  goods,  not  only  with  the  freight,  but  also  with  demurrage 
at  the  rate  of  52.  per  day  for  twenty-three  days'  demurrage  at  Memel, 
the  port  of  loading.  The  defendants  denied  their  liability  to  pay  this 
demurrage,  and  claimed  the  goods.  During  these  disoussions  the 
charter-party  was  shown  to  the  defendants,  it  did  not  very  distinctly 
appear  at  what  time.  Ultimately  the  cargo  was  unloaded  in  the  docks.; 
and  it  was  admitted  that  the  defendants  had  received  it  alL 
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♦Oif^1  *^^^  ™^^Q  qaestion  in  this  caose  was,  Whether  the  defendsnti 
^  were  liable  to  pay  demurrage  incarred  at  the  port  of  loading: 
but  there  was  also  a  dispute  as  to  the  manner  in  which  the  lay  days  at 
Memel  were  to  be  computed.  According  to  the  defendants'  mode  of 
computation,  the  demurrage  days  were  not  twenty-three,  bat  eighteen. 
As  the  decision  in  banc  rendered  this  question  immaterial,  the  facts  and 
arguments  relating  to  it  are  omitted  in  the  report 

The  Lord  Chief  Justice  directed  a  verdict  for  the  defendants,  with 
leave  to  move  to  enter  a  verdict  for  the  plaintiff  for  demurrage  for 
twenty-three  or  eighteen  days  as  the  Court  might  think  fit.  The  Court 
to  have  the  same  power  to  draw  inferences  of  fact  as  the  jury. 

Sir  F.  ThettgeTj  in  this  Term,  obtained  a  rule  Nisi  accordingly. 

BramweU  now  showed  cause.(a) — There  being  no  express  promise  on 
the  part  of  the  defendants  to  pay  the  demurrage,  it  was  for  the  jury  to 
say  whether  they  would  infer  from  the  receipt  of  the  goods  a  promise 
to  pay  it.  But,  though  this  was  in  form  a  question  of  fact  for  the  jury, 
the  real  question  is,  what  is  the  proper  legal  inference  to  be  drawn  from 
the  facts,  that  the  defendants,  being  holders  of  such  a  bill  of  lading, 
received  the  cargo  under  such  circumstances.  The  defendants,  being 
holders  of  the  bill  of  lading,  paid  100^.  on  account  generally ;  and  the 
captain  received  it.  From  that  an  agreement  is  to  be  inferred  that  the 
♦Q4Q1  ^®f*^^^*^^^  would  *take  the  goods  under  the  bill  of  lading  and 
-*  the  captain  would  deliver  the  goods,  receiving  what  was  due  from 
the  person  taking  the  goods  unddr  such  a  bill  of  lading.  Afterwards 
there  is  an  express  demand  of  demurrage  accrued  at  the  outport,  and 
an  express  refusal  to  pay  it :  but  the  liability  was  already  fixed,  and 
was  not  altered  by  that.  The  terms  of  the  charter-party  in  this  ease, 
no  doubt  gave  a  lien  on  the  goods  for  this  demurrage  at  the  outports, 
as  is  common  enough;  and  it  is  also  common  in  charter-parties  to 
stipulate  for  a  lien  for  dead  freight,  and  many  other  things.  If  the 
captain  chooses  to  detain  the  goods  until  the  assignee  pays  or  expressly 
promises  to  pay  all  for  which  he  has  a  lien,  he  may  do  so :  but  it  woold 
be  inconvenient  to  infer  from  the  mere  receipt  of  the  goods  a  contract, 
the  effect  of  which  would  often  be  to  render  the  assignee  of  a  bill  of 
lading  liable  to  an  amount  far  exceeding  the  value  of  the  goods  received. 
The  terms  of  a  bill  of  lading  in  general  do  not  import  any  such  pro- 
mise. The  goods  are  to  be  taken  by  the  assignee  <<  paying  freight  for 
the  goods."  In  this  particular  bill  of  lading  it  is  <<  paying  for  the 
said  goods  as  per  charter-party."  That  means  paying  all  that  by  the 
charter-party  is  stipulated  to  be  paid  for  the  carriage  of  these  particnlar 
goods :  and  neither  the  letter  nor  the  spirit  of  these  words  indndes 
collateral  payments  stipulated  for  in  the  charter-party,  though  there 
may  be,  by  express  stipulation,  a  lien  on  these  goods  for  such  payments. 
The  word  freight  is  struck  out  of  the  printed  form :  but  the  bill  of 

(•)  BefoTO  Lord  CMBpbeD,  0.  J.|  OolMidg*  tad  Bdi^  Ji. 
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lading  most  have  the  same  construction  as  if  it  was  entirely  in  mana 
script.     It  is  admitted  that  the  defendants  cannot  argue  as  if  the  word 
freight  was  still  in  the  bill  of  lading ;  but  they  are  in  the  same  position 
as  if  it  never  had  been  there. 

•Wegener  v.  Smith,  15  Com,  B.  285  (B.  0.  L.  R.  vol.  69),  is  p^g.^ 
relied  on  by  the  counsel  in  support  of  the  rule.  There,  as  has  *- 
been  ascertained,  the  demurrage  claimed  arose  at  the  port  of  discharge, 
by  the  default  therefore  of  the  person  receiving  the  cargo ;  and  it  was 
very  reasonable  he  should  pay  it.  In  the  present  case  the  demurrage 
waa  at  the  outport.  The  words  of  the  bill  of  lading  too  in  Wegener  «• 
Smith  were  much  stronger. 

Sir  F.  Tlu$iger  and  Mankty^  contri. — The  bill  of  lading  must  be 
construed  exactly  as  if  the  erased  word  freight  did  not  appear  on  the 
face  of  it :  but  the  fact  that  it  does  so  appear  is  evidence  that  the 
defendants  had  notice  that  the  ordinary  terms  of  a  bill  of  lading  had 
been  altered ;  and  that  may  be  material  as  an  ingredient  in  determining 
what  contract  is  to  be  inferred  from  the  facts.  The  bill  of  lading 
refers  to  the  charter-party,  which  gives  a  lien  for  demurrage :  if  the 
defendants  were  not  cognisant  of  the  terms  of  the  charter-party  they 
ought  to  have  made  themselves  so.  If  the  demurrage  had  accrued  on 
this  side  of  Ae  water,  the  mere  receipt  of  the  goods,  under  such  a  bill 
of  lading,  would  have  made  the  defendants  liable ;  Stindt  v.  Roberts, 
5  D.  ft  L.  460 ;  even  if  he  in  terms  refused  to  be  liable ;  Wegener  v. 
Smith,  15  Com.  B.  285  (E.  C.  L.  R.  vol.  69).  What  difference  does  it 
make  that  the  demurrage  accrued  at  the  port  of  loading  instead  of  the 
port  of  discharge,  if  the  bill  of  lading  and  charter-party  equally  refer 
to  it  ?  Cur,  adv.  vuU. 

Lord  Campbsll,  C.  J.,  on  a  subsequent  day  of  this  Term  (May  2d), 
delivered  the  judgment  of  the  Court. 

•It  is  well  settled  that  the  master  of  a  ship  cannot  maintain  r^toei 
an  action  for  demurrage  against  the  consignee  of  goods,  who  ^ 
takes  them  under  a  bill  of  lading,  upon  an  implied  contract  to  pay  de- 
murrage, unless  the  bill  of  lading  makes  the  goods  deliverable  on  pay- 
ment of  demurrage,  or  contains  equivalent  words ;  Brouncker  v.  Scott, 
4  Taunt.  1,  Jesson  «.  Solly,  4  Taunt.  62,  Evans  v.  Forster,  1  B.  ft  Ad. 
118  (E.  C.  L.  R.  vol.  20).  The  recent  decision  of  the  Court  of  Com- 
mon Pleas  in  Wegener  v.  Smith,  of  which  we  entirely  approve,  and  by 
which  we  mean  to  be  guided,  proceeds  upon  this  principle.  According 
to  both  the  reports  of  the  case  which  have  been  cited  (24  Law  J.  N.  S. 
0.  P.  25,  and  15  Com.  Bench,  285),  all  the  Judges  intimated  an  opinion 
that  the  question  turned  entirely  on  the  construction  of  the  bill  of 
lading.  There,  by  the  bill  of  lading,  the  goods  were  to  be  delivered  to 
order  <«  against  payment  of  the  agreed  freight  and  other  conditions  as 
per  charter-party."  This  plainly  indicated  to  the  consignee  that,  before 
he  was  entitled  to  the  deUvery  of  the  goods,  he  was  bound  to  make  a 
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payment  beyond  the  freight ;  and  there  was  a  reference  to  the  barter* 
party  for  some  condition  to  be  performed  beyond  the  payment  of  the 
freight.  That  condition  was  payment  of  demurrage :  and  the  bill  of 
lading  was  construed  as  if  it  had  expressly  made  the  payment  of  demur- 
rage a  condition  on  the  performance  of  which  the  goods  were  delirer- 
able.  The  consignee,  accepting  the  goods  under  such  a  bill  of  ladings 
could  not  escape  the  payment  of  demurrage  by  denying  his  liabilitj  to 
pay  it.  Further,  we  find  upon  inquiry  a  fact,  which  does  not  appear  in 
^Q.^^  the  printed  'Reports,  that  the  demurrage  there  sued  for  had  ae- 
-*  crued  in  the  port  of  delivery,  and  had  arisen  from  the  default  of 
the  defendant  in  not  sooner  receiving  the  goods.  But  in  the  present 
case,  by  the  bill  of  lading,  the  goods  were  deliverable  to  the  defendants, 
they  <«  paying  for  the  said  goods  as  per  charter*party."  Had  the  wordt 
Been  » paying  freight  for  the  said  goods  as  per  charter-party,"  the 
action  could  not  have  been  maintained ;  and  the  reference  to  the  ehar* 
Her-party  must  be  considered  merely  to  ascertain  the  rate  of  freight 
The  expression  ie  repaying  for  the  said  goods :"  but  is  not  the  natiBrtl 
meaning  of  the  words  so  used  «<  paying  for  the  carriage  of  the  good* 
from  Memel  to  London  at  the  rate  mentioned  in  the  ohafter-parlyr 
Can  it  be  extended  to  a  payment  for  the  detention  of  the  ship  at  Menel 
by  the  shipper,  before  the  bills  of  lading  were  signed,  a  fact  of  which 
the  consignee  knew  nothing,  and  of  which  the  charter-party  would  not 
inform  him  ?  If  the  consignee  is  to  be  held  liablo  for  demurrage  as 
well  as  freight,  surely  the  bill  of  lading  should  contain  a  clear  intima- 
tion to  that  effect,  as  was  suggested  by  Lord  Tenterden  in  Svans  v. 
Forster,  1  B.  &  Ad.  122  (E.  C.  L.  R.  vol.  20).  It  is  said  l^at,  voder 
such  a  bill  of  lading,  the  consignee  who  accepts  the  goods  is  liable  to 
every  demand  for  which  the  master  has  a  lien  on  the  cargo  under  the 
charter-party :  but  this  seems  to  us  to  be  beyond  the  fiur  meaBii^  of 
the  language  of  the  contract  r  and  it  might  lead  to  great  ineoavenieaoe 
and  injustice ;  for  the  lien  by  the  charter-party  might  extend  to  a  de> 
maud  fi>r  not  loading  a  full  cargo  (commonly  called  deadfreigkl) ;  tod, 
the  doctrine  applying  equally  to  a  general  ship,  a  consignee  or  asiigBee 
i^i-Q-x  of  a  bin  of  lakUng  might  be  held  ^liable  to  an  amount  moeh 
^  beyond  the  value  of  the  goods  he  has  received. 
We  have  farther  to  consider  whether  there  is  any  evidence  in  this 
case  to  support  the  action  beyond  the  implied  contract  by  reomviig  the 
goods  under  the  bill  of  lading:  and  we  think  there  is  none.  The 
erasure  of  the  word  <«  freight"  on  the  face  of  the  bill  of  lading,  which 
took  place  before  it  was  signed  (when  did  not  appear)^  can  have  no  ope- 
ration. The  demand  of  the  demurrage^  if  acquiesced  in,  might  hare 
"been  evidence  of  an  express  verbal  contract  to  pay  demurrage;  ho^ 
when  first  made,  the  defendants  said  <<  they  knew  nothing  of  deffl8^ 
rage ;"  and  they  constantly  denied  their  liabifity  to  pay  it.  Althoagh 
^this  dexnal*  would  have  amled  nothing  had  the  bill  of  lading  made  thi 
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goods  deErerable  on  payment  of  demarrage,  w^  think  that,  in  con- 
fermity  to  what  ytbb  decided  in  Wegener  v.  Smithy  15  Com.  B.  285  (K 
C.  L.  L.  B.  ToL  69),  it  was  quite  sufiScient  to  save  the  defendants  from 
any  liahStity  beyond  that  which  they  would  have  incurred  by  simply 
accepting  the  goods  under  the  bill  of  lading. 

We  are  therefore  of  opinion  that  the  rule  for  setting  aside  the  verdict 
in  &vonr  of  the  defendants  ought  to  be  discharged. 

Rule  discharged.(a) 

(a)  Sm  MoeUer  0.  Youns,  5  B.  a  B.  7. 
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to  1  deelantion  for  the  price  of  a  hone  sold  and  deUrered  by  plaintiff  to  defendant,  defend- 
lat  pleaded  tHat  pli^tlff  acid  the  horee  as  a«otioneirj,,ageDl  and  tnutee  for  K.,  and  thai 
defendant  bad  paid  JL  before  aotloa  broufht 

Held,  on  demnrrer»  a  bad  plea. 

BkcIiAJIatioh  for  money  payable  by  defendant  to  plaintiff  for  a  horse 
sold  and  delivered  by  plaintiff  to  defendant.  Plaintiff  claimed  17^, 
69.  M. 

Plea  (2d) :  That  plaintiff  sold  the  said  horse  as  an  auctioneer,  agent, 
and  trustee  for  one  William  Kersey ;  and  that,  after  the  said  sale,  an<t 
before  the  commencement  of  this  action,  defendant  paid  to  the  said  W. 
KcTsej  the  said  sum  of  172.  6s.  6c2.  in  the  declaration  mentioned. 

Demurrer.    Joinder. 

The  case  was  argued  on  an  earlier  day  ia  this  Term,  (a) 

Jfeedham^  for  the  plaintiff. — The  plaintiff,  as  auctioneer,  had  a  Hen 
on  the  horse  for  the  price,  and,  after  delivering  up  the  horse,  was  enti- 
tled to  sua  for  the  price ;  Williams  v.  Millington,  1  H.  BL  81 :  and 
that  case  was  recognised  by  the  Court  of  Common  Pleas  in  Coppin  «• 
Walker,  7  Taun.  287  (E.  G.  L.  B.  voK  2) ;  though,  under  the  particu^ 
Iv  circumstaneea  of  the  latter  case,  it  was  held  that  the  auctioneer  had 
precluded  himself  from  suing.  The  plea  here  does  not  even  show  that 
the  principal  had  demanded  the  price. 

Prentioej  contr&.-*No  stress  can  be  laid  upon  the  lien  on  the  horse, 
S8  the  auctioneer  has  given  ^  the  possession ;  nor  can  he  have  a  lien 
on  the  money,  sinee  he  has  never  had  possession  of  it  at  all.  [Lord 
OampbeIi^  C.  J. — ^Bttt  the  defendant  has  deprived  him  of  the  p,^Qre 
^means  of  obtaining  a  lien  on  the  money.]  The  action  is  not  ^ 
brought  for  that,  bat  for  goods  sold  and  delivered^  [Gtompiok,  J.,  re« 
ferred  to  Driakwater  v.  Goodwin,  1  Cowp.  251.]  The  plea  shows  no 
notice  to  the  defendant  of  any  debt  owing  by  Kersey  to  the  plaintiff. 
Hq  tmai  on  the  part  of  the  de&ndant  can  be  assumed.    [Cbompton, 

(a)  April  Mtti.    B«fbn  IMI  CtanpbeB^  0.  J.»  Irle  aad  Cnuipton,  Ja 
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J. — By  jonr  plea  yon  confess  a  contract  to  pay  the  plaintiff:  yoa  sre 
to  show  that  this  is  performed  by  a  payment  to  a  third  per8oii.3  If  the 
principal  had  sued  the  defendant  for  the  price,  it  would  have  been  no 
answer  to  say  that  the  principal  had  not  paid  the  auctioneer.  [Gbomp- 
TON,  J. — Ton  may,  by  paying  improvidently,  render  yourself  liable  to 
pay  twice.]  Suppose  both  the  plaintiff  and  Kersey  have  a  right  to  sue, 
the  plaintiff,  after  paying  one,  is  not  liable  to  be  sued  by  the  other. 
The  state  of  accounts  between  Kersey  and  the  plaintiff  ia  in  the  know- 
ledge, not  of  the  defendant,  but  of  the  plaintiff^  who  should  show  it,  if 
material.  [Erle,  J. — The  plaintiff  says  that  the  vendee  contracts  to 
pay  the  principal  if  the  plaintiff  has  been  paid,  not  otherwise.]  A 
question  often  arises  whether  an  agent  can  sue  in  his  own  name :  here 
the  argument  is  that  the  principal  cannot.  In  Coppin  v.  Walker  the 
Court  clearly  thought  that  the  vendee  might  pay  the  principal,  the 
auctioneer  having  parted  with  his  lien  without  giving  notice  of  a  claim 
for  the  price  by  himself.  [Lord  Campbell,  G.  J. — You  might  as  well 
say  that  a  factor  cannot  sue  for  the  price  of  goods  after  giving  them 
up.] 
Needham,  in  reply. — The  defendant  by  his  plea  confeaaea  the  primi 
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facie  cause  of  action :  the  question  is,  ♦whether  he  avoids  it.  If 
the  defendant  had  paid  the  present  plaintiff,  and  had  been  after- 
wards  sued  by  Kersey,  he  might  have  pleaded  payment  to  Kersey. 
[Erlb,  J. — Suppose  both  parties  give  notice :  must  the  vendee  alwaji 
pay  the  auctioneer  ?]  [Cbompton,  J. — ^In  Coppin  v.  Craig,  7  Tann. 
243  (B.  C.  L.  R.  vol.  2),  the  Court  seem  not  to  have  doubted  that  the 
auctioneer  has,  in  general,  a  lien  on  the  price.]  He  is  liable  to  the 
Crown  for  the  auction  duty.  Our.  adv.  vuH 

Lord  Campbbll,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  judgment  The 
plea  admits  the  sale  and  delivery  of  the  horse  by  the  plaintiff  to  the 
defendant,  and  that  the  defendant  was  indebted  to  the  plaintiff  in  the 
manner  stated  in  the  declaration*  A  good  plea  in  avoidance,  therefore^ 
must  show  clearly  that  the  defendant  has  been  discharged,  and  that  the 
plaintiff  has  lost  the  right  of  action  which  once  vested  in  him.  Bat 
this  plea  merely  alleges  that  the  plaintiff  sold  the  horse  as  auctioneer, 
agent,  and  trustee  for  Kersey,  and  defendant  paid  Kersey  the  price  of 
the  horse  before  the  action  was  commenced.  As  auctioneer,  the  plain- 
tiff must  be  supposed  to  have  had  the  possession  of  the  horse  before 
and  at  the  time  of  the  sale,  to  have  had  a  lien  upon  the  horse  for  the 
price,  and  to  have  had  a  right  of  lien  on  the  price,  when  paid,  for  hif 
commission  and  charges.  It  must  be  presumed  that  the  plaintiff  had  a 
debt  due  to  him  from  Kersey  in  respect  of  the  sale,  to  be  satisfied  from 
*Q^7^  the  proceeds  of  the  sale.  The  plea  does  not  allege  that  thii 
^  *debt  was  paid,  nor  show  how  the  plaintiff  had  no  longer  a  right 
to  sue,  nor  even  aver  that  he  had  notice  of  the  payment  being  made  to 
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Kersey.  A  prim&  facie  answer  is  not  given  by  the  defendant :  and 
therefore  the  barthen  is  not  oast  upon  the  plaintiff  to  traverse,  or  to 
confess  and  avoid,  by  replication.  The  defendant  should  have  shown 
that,  by  the  terms  of  the  sale,  or  by  facts  accraing  subsequently,  a  pay- 
ment to  Kersey  was  permitted,  and  operated  as  a  discharge  of  the 
plaintiff's  claim. 

Since  Williams  v.  Millington,  1  H.  Bl.  81,  no  doubt  has  been  enter- 
tained of  the  rights  of  an  auctioneer  being  such  as  we  have  described 
them.  The  first  part  of  the  marginal  note  in  Coppin  v.  Walker  is  not 
justified  by  the  decision  :  and  in  the  very  next  reported  case,  of  Coppin 
r.  Craig,  7  Taunt.  243  (£.  C.  L.  R.  vol.  2),  the  Court  appears  to  have 
expressed  au  opinion  that  the  auctioneer  <^  had  a  lien  as  well  on  the 
proceeds  of  the  sale  as  the  specific  article  sold."  For  this  purpose, 
therefore,  the  auctioneer  seems  to  be  in  the  same  position  as  a  factor 
who  sells  goods,  haying  advanced  money  upon  them :  and  to  an  action 
for  goods  sold  and  delivered  by  a  factor  it  surely  could  be  no  answer 
merely  to  say  that  the  plaintiff  sold  them  as  factor,  and  that  the  de- 
fendant had  paid  the  principal  before  action  brought. 

Judgment  for  the  plaintiff. 


♦The  QUEEN  t;.  The  MIDLAND  Railway  Company.    AprU  28.  [*958 

A  local  Aet,  for  lightiiig  a  borough,  impofed  for  lighttng  purposet  a  rate  on  the  ocevpien  of  "  all 
hooMi,  warehoiuei,  shopt,  cellan,  Taalti,  ttablet,  eoaoh-honsef,  eonnting-hootet,  brewhoatei, 
and  all  bnildinga,  eroctiona,  worka,  and  tenementa  and  hereditamenta,  ezeopi  aa  hereinafter 
laentionedy''  within  the  borongb.  The  exeeptiona  were  that  oeeapanta  of  honaea  of  leaa  than 
the  aannal  ralno  of  tL  ahonld  not  be  aMe«ed,  nor  ahoold  any  peraon  be  rated  "  for  or  qb 
Mconot  of  an  J  land  whataoever."  A  railway  waa  anerwarda  made :  the  line  ran  throngh  the 
rani  part  of  the  boroagh  into  the  town,  and  waa  rated.    On  appeal, 

Held :  that  the  exoeptlon  of  ''land"  In  thia  Aet  mnat  mean  land  oeenpied  for  oidtiTation  and  ^iM9» 
ancillary  thereto ;  and  that  the  line  of  railway  waa  properly  rated. 

On  appeal  by  The  Midland  Railway  Company  against  a  rate  duly 
usessed  by  five  and  mere  of  the  Chesterfield  Lighting  Commissioners 
within  the  borough  of  Chesterfield,  the  Quarter  Sessions  confirmed  the 
rate,  subject  to  the  opinion  of  this  Court  upon  the  following  case. 

By  Stat.  6  O.  4,  c.  lzzvii.,(a)  after  reciting  that  the  town  and 
boroagh  of  Chesterfield  was  large  and  populous,  and  a  place  of  con* 
uderable  resort,  and  was  a  great  thoroughfare  for  travellers,  and  that 
the  streets,  roads,  ways,  lanes,  and  other  public  passages  and  places 
within  the  said  town  were  not  lighted,  and  that  it  would  tend  to  the 
safety,  convenience,  and  advantages  of  the  inhabitants  and  of  the  public 
if  the  same  were  properly  lighted :  it  was,  by  sect.  84,  enacted  that, 
for  raising  sufficient  money  to  defray  and  pay  the  charges  and  expenses 

(a)  loeal  and  peraonal,  pnblio :  **  For  lighting  the  town  and  borough  of  Cheaterfield,  in  tlis 
•wm^  of  Derby." 

VOL.  IV.— 74 
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of  lighting  the  streets,  roads,  ways,  lanes,  passages,  and  pnblie  plaoei^ 
or  any  of  them,  in  the  said  town  and  borough  of  Chesterfield,  and  carry* 
ing  the  ^several  powers  and  purposes  of  the  said  Act  into  ezeeih 
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tion,  it  should  be  lawful  to  and  for  the  Commissioners  under  the 


said  Act,  or  any  five  or  more  of  them,  and  they  were  thereby  autho- 
rized and  empowered,  to  raise  and  levy  from  time  to  time,  when  and  a 
often  as  they  should  think  necessary,  such  sum  or  sums  of  money  tf 
they  should  think  requisite,  by  a  rate  or  rates,  assessment  or  assesB- 
ments,  to  be  made,  assessed,  charged,  and  levied,  under  the  name  and 
description  of  The  Chesterfield  Lighting  Bate,  on  the  tenants  or 
occupiers  of  all  houses,  warehouses,  shops,  cellars,  vaults,  stables,  coach- 
houses, counting-houses,  brewhouses,  and  all  buildings,  ereetfoas,  works, 
and  tenements  and  hereditaments,  except  as  thereinafter  mentieiied, 
within  the  said  town  and  borough,  according  to  the  annual  rent  or  valas 
of  the  same  respectively.  And  it  was,  by  sect.  86,  provided  a&d 
enacted  that  no  person  should  be  rated  to  or  pay  the  several  rates  or 
assessments  which  should  be  made  by  virtue  of  that  Act  who  ahonld 
occupy  a  house  or  houses  within  the  said  town  or  borongk  of  CheBte^ 
field  of  less  than  the  annual  value  of  five  pounds,  exclusive  of  all  taxes 
and  deductions  whatsoever  chargeable  thereon ;  nor  should  any  person 
be  charged  with  or  rated  in  or  by  any  such  rates  or  assessments  for  or 
on  account  of  any  land  whatsoever.  In  the  rate  appealed  against  tho 
appellants  were  rated  or  assessed  in  the  words  and  figures  followingi 
that  is  to  say : 


Pago. 

Ownen. 

Ooeaplen. 

Description  of 
Property. 

Rateable 
yearly  ▼aloe. 

RaUated 
In  thepooai 

£    B.  d. 

23 

Midland 

BaUwaj 

Company. 

ThenuelrM. 

Railway       itatioa, 
warehouo      oroe* 
tbni,  engine  houBO, 
worki,    tenement!. 

£802 

20   1    t 

- 

mmI  KwnJit^iMPtf 

and  fltablei. 

*At  the  time  of  the  passing  of  the  said  Act  of  BarKamoit  ^^^ 
there  was  no  line  of  railway  constructed  or  projected  within  the  ^ 
said  town  or  borough  of  Chesterfield,  and  that  part  of  the  Midland 
Railway  which  is  now  within  the  said  town  and  borough,  and  b  respeot 
of  whidi  the  Midland  Railway  Company  is  rated  or  assessed  m  the  said 
rate,  was  not  constructed  until  the  year  1886.  The  property  in  tho 
occupation  of  the  appellants  within  the  town  and  borough  of  Che8te^ 
field,  and  in  respect  of  which  they  were  assessed  by  the  said  rate*  oon- 
sisted  of:  Firstly,  a  station  including  booking  offices,  waiting  rooms, 
platforms,  engine  house,  wharf,  warehouses,  stable,  and  other  buildiD^ 
and  premises  necessary  for  the  purposes  of  the  traffic ;  and^  Seooodlj, 
the  land  forming  the  line  of  railway  itself,  which  runs  fo^  a  eensideraUt 
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distance,  without  the  said  station  and  premises  above  mentioned,  through 
the  outskirts  of  the  town  of  Chesterfield,  but  within  the  limits  of  the 
said  town  and  borough.  At  the  hearing  of  the  appeal,  it  was  admitted, 
and  is  to  be  taken  as  a  fact  found  by  the  Court  of  Quarter  Sessions, 
tliat,  of  the  sum  of  802{.  rateable  value  at  which  the  appellants  were 
assessed  by  the  said  rate,  the  sum  of  4482.,  part  thereof,  was  assessed 
in  respect  of  the  line  of  railway  alone  as  secondly  above  described^ 
apart  from  and  lying  without  the  station  buildings  and  premises  firstly 
above  described ;  and  the  remaining  part  of  the  said  sum  of  8022.,  namely 
the  sum  of  8542.,  was  assessed  in  respect  of  the  said  station,  buildings^ 
and  premises  firstly  above  described  and  all  other  the  rateable  property 
oceupied  by  the  appellants  and  incloded  in  the  said  rate,  except  such 
line  of  railway  as  aforesaid.  The  appellants  contended  at  the  trial 
that,  under  the  Act  of  Parliament  before  mentioned,.  *they  were  r^M^ 
tot  liable  to  be  rated  in  respect  of  the  line  of  railway  as  secondly  '- 
dK>ve  deseribed  within  the  said  town  and  borough ;  and  that  the  said 
som  of  4482.  so  assessed  upon  them  in  respect  thereof  ought  to  ba 
dedaeted  from  the  rateable  yearly  value  of  8022.  mentioned  in  the 
said  rate. 

The  Coiurt  of  Quarter  Sessions  decided  that  the  appellants  were  pro^ 
perly  rated  in  respect  of  the  line  of  railway  as  above  described  lying 
within  the  town  and  borough  of  Chesterfield,  apart  from  and  in  addi- 
tion to  the  said  station,  buildings,  and  premises  firstly  above  described, 
and  other  rateable  property  included  in  the  said  sum  of  8542.  as  afore^ 
said,  on  the  ground  that  such  line  of  railway  was  comprised  in  the  words 
^  works  and  tenements  and  hereditaments,"  within  the  meaning  of  the 
said  84th  section  of  the  said  Act  of  Parliament. 

If  the  Court  of  Queen's  Bench  shoulcl  be  of  opinion  that  the  decision 
of  the  Court  of  Quarter  Sessions  above  mentioned  was  correct,  then  the 
judgment  of  the  said  Court  of  Quarter  Sessions  and  the  rate  appealed 
against  is  to  be  confirmed.  If  the  Court  of  Queen's  Bench  shoidd  be 
of  a  contrary  opinion,  then  the  rateable  yearly  value  of  8022.,  mentioned 
in  the  said  rate,  is  to  be  reduced  by  the  sum  of  4482.,  and  the  amount 
^Bseased  upon  the  appeUaats  by  the  said  rate  is  to  be  reduced  by  the 
8Qm  of  112.  4e. 

The  case  was  now  argued(a)  by  WilU$  in  support  of  the  rate,  and 
Sir  F,  Kelly  for  the  appellants.  The  nature  of  the  question  renders  it 
nnnecessary  to  repeat  the  arguments.  Oar,  adv,  vtUt 

*Lord  Cahpbsll,  C.  J.,  on  a  subsequent  day  in  this  Term  r^M 
(May  5th),  delivered  judgment.  ^ 

la  this  case  the  question  was  whether  the  line  of  the  appellants'  rail- 
^7  was  made  rateable  towards  the  lighting  of  the  town  and  borough 
of  Chesterfield  under  the  local  Act,  6  6.  4,  c.  Izzvii.,  which  makes  all 

(a)  Before  Lord  CampbeU,  0.  J,,  Wightman  and  Erie,  Jg. 
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houses,  baildings,  erections,  and  works,  tenements  and  hereditaments, 
liable  to  be  rated,  and  excepts  land  out  of  that  rateability. 

We  are  of  opinion  that  it  was  rateable  nnder  the  word  «  works,**  and 
was  not  included  in  the  exception  of  land.  The  Legislature  mteaded 
probably  to  describe  two  classes  of  property,  and  to  lay  the  rate  on  tlie 
one  and  give  the  exemption  to  the  other,  according  as  each  class  would 
or  would  not  be  benefited  by  the  lighting :  but  we  are  to  give  effect  to 
the  words  of  the  enactment  according  to  their  ordinary  meaning,  with- 
out trying  whether,  in  each  particular  application  of  those  words,  the 
burden  is  proportioned  to  the  benefit  according  to  this  supposed  inten- 
tion. Reading  the  two  clauses  together,  as  comprehending  all  real  pro- 
perty, we  think  that  the  exemption  extends  only  to  land  used  for  the 
purposes  of  agriculture,  or  gardening,  or  any  kind  of  mere  vegetatioD, 
together  with  the  roads  and  other  matters  that  are  ancillary  to  tboie 
purposes ;  and  that  hereditaments  in  which  capital  has  been  invested 
for  habitation,  or  for  purposes  of  profit,  from  manufacturing  or  mechani- 
cal industry,  are  to  be  rated.  According  to  this  construction,  the  line 
of  a  railway  is  liable.  In  places  where  it  is  constructed  on  arches,  or 
with  walling,  it  would  be  liable  under  the  word  building  or  erection. 
¥rhere  it  is  simply  laid  on  the  surface  it  is  a  work  for  profit  from 
mechanical  industry,  and  not  land  used  for  vegetation. 
♦QRft1  ^Although  this  may  make  a  portion  of  the  line  in  a  nnrsl  ptrt 
^  of  an  extensive  borough  liable  to  the  rate  without  deriving  any 
benefit  from  the  light  to  be  supplied  under  the  Act,  still,  if  we  held  the 
whole  line  to  be  exempt  as  mere  land,  we  might  extend  the  exemption 
to  a  portion  of  the  line  in  the  interior  part  of  the  borough,  where  this 
light  would  be  useful.  Judgment  for  the  respondents. 


ANDREA  ESPOSITO  v.  SAMUEL  WILSON  BOWDEN.  Apnl^B. 

Doolmntion  eharged  that,  by  a  memomndam  for  eharter,  ii  waf  agreod  betwMa  plaiatil^  nut 
of  a  ship  then  in  a  British  port,  and  defendant,  that  the  ship  should  proceed  to  Odem,  •>' 
there  load  flrom  the  freighter's  fketors  a  eomplete  oargo  of  speolfled  goods^  and  proeeed  ther»> 
with  to  a  port  of  disoharge,  the  act  of  the  Queen's  enemies  and  all  aeeideBts  of  tht  MSi* 
navigation,  ike.  excepted ;  thirty-flre  running  days  to  be  allowed  for  loading  and  unlosdiag,  ^ 
eommenoe  at  the  port  of  loading,  and  il,  per  day  for  demurrage  aboro  the  lunBing  dtyi 
Breach:  (1).  That,  although  a  reasonable  time  for  loading  the  cargo  had  elapsed,  iiiaiui 
made  defaidt  in  loading  the  agreed  cargo  :  (2).  That  defendant  detained  the  ship  so  dflor- 
rage  ten  days  abore  the  laying  days,  and  did  not  pay  for  such  demurrage. 

Plea:  that  defendant  was  always  a  subject  of  the  Queen,  and  Odessa  was  a  port  vSlUo  tk« 
dominions  of  the  Emperor  of  Russia;  and  that,  after  the  making  of  the  ebartsr-psitjr» •*' 
before  the  ship  arrived  at  Odessa,  and  before  the  defendant  provided  a  cargo,  th«  Q^*^ 
declared  war  against  the  Bmperor;  since  which  time  war  had  existed  betweeu  tiitn,  isd 
Odessa  had  been  a  hostile  port  in  the  possession  of  the  Queen's  enemies.  Iha^  bm  iftt 
time  war  was  so  declared,  it  became  impossible  for  defendant  to  perform  hii  sfTMOW* 
without  dealing  and  trading  with  the  Queen's  enemies,  of  which  plaintUST  had  notiM  befon 
the  expiration  of  the  laying  days :  and  the  charter-party,  by  reason  of  the  premises,  vsi  wM(j 
rescinded. 

BepUoatioB :  that  the  Qn««B|  by  order  of  eouneily  waived  (except  in  the  oaae  of  eoDtntaai  « 
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war)  the  Miran  or  oosflMation  of  onemioi'  property  on  board  ooatrml  ihips  aod  of  ooutiml  pro* 
pertj  00  board  enemief*  ihipi ;  and,  by  a  Moood  order  in  council,  allowed  a  certain  time  for 
Raman  ibips  to  load  their  abips  In  Britiab  porta,  and  allowed  Rnaaian  mercbant  Teaaela,  wbieb 
shoald  bare  aailad  before  the  date  of  the  order  for  any  Britlah  port,  to  diacbarge  at  ancb  port; 
and,  by  a  third  orderi  made  before  the  expiration  of  the  running  daya,  and  while  there  wae 
time  to  load  the  cargo,  ordered  that  neutral  or  friendly  ▼eaaela  might  import  into  any  Britiab 
pnrt  all  gooda  (not  being  eontraband  of  war  or  reqniring  a  apeeial  permiaalon)  to  whomaoerer 
belonging,  and  that  the  anlijeota  of  the  Queen  or  of  any  nentral  or  friendly  atate  might  trade 
with  all  porta  not  blockaded  (except  that  Britiab  rofaela  might  not  enter  enemiea'  porta).  That 
the  fhip  waa  a  nentral  reaael,  and  pluntiff  the  anbjeet  of  a  nentral  atate ;  that  Odeaaa  waa  not 
Uof  leaded  during  any  part  of  the  time  during  which  the  eargo  ought  to  hare  been  loaded ;  and 
lio  part  of  the  agreed  cargo  waa  contraband  of  war  or  requiring  apeeial  pemuaaion  for  impor- 
tation; and  the  cargo  might  have  been  loaded  notwitbatanding  the  boatilitiea.    On  demurrer : 

Held,  that,  auppoaing  the  plea  to  ahow  that  the  eontraet  waa  dIaeoWed,  the  replieation  ahowed 
no  anawer ;  for  that  the  flrat  order  related  only  to  neutral  or  hoatile  gooda  or  abipa ;  the  aeeond 
only  to  Rnaaian  abipa ;  and  the  third  waa  not  ahown  to  hare  come  into  operation  till  after  the 
Mppoaed  diaaolution  of  the  contract 

Bat  that  the  plea  did  not  anawer  the  declaration,  aa  It  did  not  appear  but  that  defendant  might 
hare  porebaaed  a  cargo  before  the  notice  of  the  declaration  of  war,  or  hare  pnrehaaed  it  from 
Britiab  anbjeeta  or  alliea  in  Odeaaa  after  auch  notice ;  in  either  of  which  caaea  it  would  bare 
bean  lawful  to  load  the  eargo  on  board  the  ship  after  notioe  of  declaration  of  war. 

Thb  first  connt  stated  that,  on  16th  September,  1858,  by  a  certain 
memorandam  for  charter,  it  was  that  *day  mutually  agreed  r«Q/M 
between  the  plaintiff,  therein  described  as  of  Naples,  master  of  '- 
the  ship  called  The  Maria  Christina,  of  Naples,  of  the  burden,  &c., 
whereof  the  plaintiff  was  master,  then  in  Hull,  and  the  defendant,  that 
the  said  ship,  being  tight,  Ac,  should  with  all  convenient  speed  take 
an  oatward  cargo  from  the  Tyne  to  Naples,  and,  after  discharging  same, 
sail  and  proceed  to  Odessa,  or  so  near  thereto  as  she  might  safely  get, 
and  there  load  from  the  factors  of  the  said  freighter  a  full  and  complete 
cargo  of  wheat,  seed,  or  other  grain,  not  exceeding  what  she  could  rea- 
Bonably  stow  and  carry,  oyer  and  above  the  tackle,  apparel,  provisions, 
and  furniture :  and,  being  so  loaded  therewith,  proceed  to  Falmouth, 
fcc.  (stipulations  as  to  the  places  of  discharge,  and  payment  of  freight 
thereon).    The  freighter  engaged  to  provide  the  necessary  dunnage 
mats,  which  the  ship  would  take  out  free  of  charge ;  ship  free  from  risk 
and  expense  of  lighterage ;  but  her  boats  and  crew  to  render  all  custo- 
mary assistance  in  towing  the  lighters',  Ac.   The  act  of  God,  the  Queen's 
enemies,  fire,  and  all  and  every  '/ther  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  what  nature  or  kind  soever,  during  the  said 
^^J^gfii  always  excepted.     (Then  followed  stipulations  as  to  mode  of 
payment  of  freight.)    Cash  for  ship's  use,  not  exceeding  50{.,  to  be 
advanced  the  master  at  his  loading  port,  free  of  interest  and  commis- 
sion, on  account  of  freighter's  having  liberty  to  insure  same  at  ship's 
expense.    Thirty-five  running  days  were  to  be  allowed  the  said  mer- 
chants (if  the  ship  *were  not  sooner  despatched)  for  loading  and  r^iq/^e 
unloading,  to  commence  at  her  port  of  loading  on  her  being  ready  '- 
^load;  laying  days  at  port  of  discharge  to  commence,  &c.     And,  for 
demurrage  over  and  above  the  said  laying  days,  the  said  freighter  agreed 
^  pay  41.  per  day,  detention  by  frost  or  quarantine  not  to  be  reckoned 

u  lay  days.  The  ship  to  be  adcbressed  at  the  within  foreign  loading  ports 
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to  the  charterer's  agents,  free  of  commission.  Captain  and  owners  to 
have  an  absolute  lien  on  the  cargo  for  fceight,  dead  freight,  and  demur- 
rage: and  charterer's  responsibility  to  cease  on  shipment  of  cargo. 
Penalty  for  non-performance  of  that  agreement,  8501.  The  words 
«« demorrage,  42.  per  day,"  to  be  inserted  in  bills  of  lading ;  802.  to  be 
advanced  the  master  by  charterers  before  sailing  from  Hnll,  on  aecoant 
of  freight  subject  to  insurance.  Averment  of  the  performance  of  all 
conditions  precedent,  and  that  all  things  have  been  done  and  happened 
that  ought  to  have  been  done  and  happened,  and  that  the  plaint^  was 
ready  and  willing  to  do  all  things  that  it  was  neoessary  for  him  to  be 
ready  and  willing  to  do,  to  entitle  him  to  have  the  agreed  cargo  loaded 
on  board  the  said  ship  at  Odessa  aforesaid,  and  the  payment  of  the 
demurrage  hereafter  in  this  count  mentioned.  That,  although  a  rea- 
sonable and  proper  time  for  loading  the  agreed  cargo  had  elapsed  before 
the  commencement  of  this  suit,  nevertheless  defendant  made  default  in 
loading  the  agreed  cargo ;  and,  before  this  suit,  k^t  and  detained  die 
said  ship  on  demurrage  at  Odessa  aforesaid  for  divers,  to  wit,  ten  dajs 
over  and  above  the  said  laying  days  in  the  said  memorandum  of  char- 
ter mentioned.  Yet  defendant  did  not  nor  would  pay  the  42.  per  day, 
due  and  payable  for  such  demurrage,  as  aforesaid. 
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*Plea  (1)  to  the  first  count.     That  defendant  is  and  always 


has  been  a  subject  of  our  Lady  the  Queen ;  and  that  Odessa,  the 
port  where  the  said  ship  was  to  load  her  said  cargo,  is  a  port  of  Russia, 
and  within  the  dominions  of  the  Emperor  of  Bussia.  And  that,  after 
the  making  of  the  charter-party,  and  before  the  ship  arrived  at 
Odessa,  and  before  defendant  provided  or  purchased  any  cargo  to  be 
loaded  on  board  the  ship,  to  wit,  on  29th  March,  1854,  our  Lady  the 
Queen  declared  war  against  the  Emperor  of  Russia ;  and  from  that  tine 
war  has  existed  between  our  Lady  the  Queen  and  the  Emperor  of  Bas- 
sia ;  and  Odessa  has  been  a  hostile  port,  in  the  possession  of  the  Queen  s 
enemies.  That,  from  the  time  war  was  so  declared  as  aforesaid,  it 
became  and  was  impossible  for  him  the  defendant  to  perform  his  said 
agreement,  and  fulfil  the  terms  of  the  said  memorandum  of  charter, 
without  dealing  and  trading  with  the  Queen's  enemies :  of  which  plain- 
tiff, before  the  expiration  of  the  said  laying  days  in  the  said  charter-party 
mentioned,  had  notice-  And  the  said  charter-party,  by  reason  of  the 
premises,  then  became  and  was  wholly  rescinded. 

Replication.  That,  by  an  order  or  declaration  of  Her  Majesty  the 
now  Queen,  bearing  date  and  made  on  the  same  day  and  at  the  same 
time  on  which  war  was  so  declared  as  aforesaid,  to  wit,  on  28th  March, 
1854,  Her  Majesty  the  now  Queen  declared  herself  to  be  desirous  of 
rendering  the  war  as  little  onerous  as  possible  to  the  persons  with  whois 
she  remained  at  peace :  and  that,  to  preserve  the  commerce- of  neatrah 
from  all  unnecessary  obstruction.  Her  said  Majesty  was  willing,  for  the 
present)  to  wsire  %  part  of  the  belligerent  xa^^M  appertainiBg  to  the 
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hw  of  nations :  Her  sfud  ^MiyoBtj  declared  that  she  would  waive  r^q^i^. 
the  right  of  seising  enemy's  property  laden  on  board  a  neutral  *- 
yeesel,  unless  it  should  be  contraband  of  war,  and  that  it  was  not  Her 
said  Majesty's  intention  to  claim  the  confiscation  of  neutral  property 
not  being  contraband  of  war  found  on  board  of  enemy's  ships.     That, 
by  an  order  in  council  bearing  date  29th  March,  18&ii  Her  aaid  Miy  esty 
ordered  that  Russian  merchant  vessels  in  any  port  or  places  within  Her 
said  Majesty's  dominions  should  be  allowed  until  the  10th  May  then 
next,  six  weeks  from  the  date  thereof,  for  loading  their  cargoes  and 
departing  from  such  ports  or  places ;  and  that  any  Russian  merchant 
vessel,  which,  prior  to  the  date  of  that  order,  should  have  sailed  from 
any  foreign  port  bound  for  any  port  or  place  in  Her  said  Majesty's 
dominions,  should  be  permitted  to  enter  such  port  or  placQ,  and  to  dis- 
charge her  cargo,  and  lafterwards  forthwith  to  depart  without  moleata- 
tion;  and  that  any  such  vessel,  if  met  at  sea  by  any  of  Her  said 
Majesty's  ships,  should  be  pefmitted  to  eopUnue  her  voyage  to  any  port 
not  blockaded.    And,  by  a  certain  other  order  in  council,  made  long 
before  the  expiration  of  the  said  thirty-five  running  days,  and  whilst 
Ihere  was  yet  time  to  load  the  said  cargo  within  the  said  running  days, 
to  wit,  on  15tfa  April,  1854,  after  recuting,  amongst  oth^*  things,  that 
Her  Majesty  was  desirous  of  rendering  the  war  as  little  onerous  as 
possible  to  the  powers  with  whom  she  remained  at  peace,  and,  to  pre- 
serve the  commerce  of  neutrals  from  all  unnecessary  obstruction,  was 
willing  for  the  present  to  waive  a  part  of  the  belligerent  rights  apper- 
taining to  the  law  of  nations,  and  that  Her  Majesty  would  waive  the 
right  of  seising  enemy's  property  laden  on  board  a  neutral  vessel  unless 
it  should  be  contraband  *of  war,  and  that  it  was  not  Her  Majesty's  r^cOAQ 
intention  to  claim  the  confiscation  of  neutral  property,  not  being  ^ 
contraband  of  war,  found  on  board  enemy's  ships :  it  was  ordered,  by 
and  with  the  advice  of  Her  Majesty's  Privy  Council,  that  all  vessels 
under  a  neutral  or  friendly  flag,  being  neutral  or  friendly  property, 
should  be  permitted  to  import  into  any  port  or  place  in  Her  Majesty's 
dominions  all  goods  and  merchandise  whatsoever,  to  whomsoever  the 
same  might  belong,  and  to  export  from  any  port  or  place  in  Her 
Majesty's  dominions  to  any  port  not  blockaded  any  cargo  or  goods  not 
being  contraband  of  war,  or  not  requiring  a  special  permission,  to  whom* 
soever  the  same  might  belong :  and  it  was  thereby  further  ordered  that, 
Mve  and  except  as  thereinbefore  excepted,  all  the   subjects  of  Her 
M>U^^79  fti^d  the  subjects  or  citizens  of  any  neutral  or  friendly  state, 
should  and  might,  during  and  notwithstanding  the  said  hostilities  with 
Bnssia,  freely  trade  with  all  ports  and  places,  wheresoever  situate,  which 
should  not  be  in  a  state  of  blockade :  save  and  except  that  no  British 
i^essel  should  under  any  circumstances  be  permitted  or  empowered  to 
futer  or  communicate  with  any  port  or  place  which  should  belong  to  or 
be  in  the  possession  or  occupation  of  Her  said  Majesty's  enemies. 
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Averment :  That  the  said  ship  Maria  Christina  was,  at  the  time  of  the 
making  of  the  said  charter-party,  and  so  continned  to  be,  and  still  is,  a 
neutral  vessel,  and  neatral  and  friendly  property,  and  sailing  under  a 
neutral  and  friendly  flag :  and  that  the  plaintiff  was,  during  all  the  time 
aforesaid,  and  still  is,  the  subject  of  a  neutral  state,  and  friendly  with 
Her  said  Majesty :  and  that  the  said  port  of  Odessa  was  not  in  a  state 
of  blockade  at  any  part  of  the  time  during  which  the  said  cargo  could 
*QRQ1  ^^^  ^niight  and  ought  to  have  been  loaded,  pursuant  'to  the  said 
-*  charter-party :  and  that  the  said  cargo,  so  agreed  to  be  loaded, 
was  not,  nor  was  any  part  thereof,  contraband  of  war,  nor  requiring  a 
special  permission  to  be  imported  into  any  port  or  place  in  Her  now 
Majesty's  dominions :  and  that  the  said  cargo  might  and  coald  and  ought 
to  have  been  loaded,  pursuant  to  the  said  charter-party,  in  the  asid 
neutral  ship,  notwithstanding  the  said  hostilities. 

Demurrer.    Joinder. 

The  case  was  argued  on  an  earlier  day  in  this  Term.(a) 

MtUuhy  for  the  defendant. — ^The  replication  does  not  answer  the  plea. 
The  first  order  in  council  merely  protects  the  property  of  enemies  on 
board  of  ships  belonging  to  neutrals,  and  the  property  of  nentrak  <m 
board  of  ships  belonging  to  enemies.  The  question  here  is  as  to  British 
property  on  board  a  neutral  ship.  The  second  order  merely  gives  time 
for  the  departure  of  Russian  ships.  The  third  order  in  coancil  permits, 
with  certain  exceptions,  British  subjects  and  neutrals  to  trade  with 
Russian  ports  not  blockaded :  and  this  would  have  answered  the  plea 
had  the  order  been  contemporaneous  with  the  declaration  of  war.  Bat, 
if,  as  suggested  in  the  plea,  the  declaration  of  war  rescinded  the  eon- 
tract,  the  order  in  council  could  not  revive  it.  The  order  does  not 
profess  to  have  a  retrospective  effect :  even  if  it  did,  it  could  not  rerivea 
dissolved  contract.  Even  if  peace  had  been  concluded  before  the  issuing 
of  such  order,  the  contract  could  not  have  been  rerived.  That  the 
*Q701  ^^y^^S  ^^7^  ^^  Odessa  began  before  the  declaration  *of  wtr 
^  appears  from  the  declaration :  when  the  parties  had  notice  of  the 
declaration  of  war  does  not  appear,  except  from  the  averment  that  there 
was  time  to  load  before  the  expiration  of  the  running  days. 

The  question  then  is  as  to  the  validity  of  the  plea,  which  relies  upon 
the  performance  of  the  contract  having  been  rendered  impossible  bj 
the  declaration  of  war.  In  Potts  v.  Bell,  8  T.  R.  548,  it  was  derided 
that,  after  a  declaration  of  war,  it  is  illegal  for  a  British  subject  to  trade 
with  the  enemy,  or  to  bring  from  a  hostile  port,  even  in  a  neutral 
vessel,  goods  purchased  in  the  enemy's  country,  whether  from  an  enemj 
or  not,  after  the  declaration  of  war.  The  defendant  therefore  wu 
here,  by  the  declaration  of  war,  rendered  incapable  of  fulfilling  the  con- 
tract, which  was  rescinded  by  operation  of  law.  In  Abbott  on  Shipping 
Part  iv.  c.  18,  s.  2  (p.  596,  8th  ed.),  it  is  said :  «  Another  general  mle 

(a)  April  SOtb.    Before  Lord  CampbeU,  0.  J.,  Wightmn,  BHe^  wd  CroapCoo,  Jf. 
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of  law  furnishes  a  dissolution  of  these  contracts"  (for  the  carriage  of 
goods  in  merchant  ships)  *><  by  matter  extrinsic.  If  an  agreement  be 
made  to  do  sn  act  lawful  at  the  time  of  such  agreement,  but  afterwards, 
and  before  the  performance  of  the  act,  the  performance  be  rendered 
unlawful  by  the  Government  of  the  country,  the  agreement  is  absolutely 
dissolved.  If,  therefore,  before  the  commencement  of  a  voyage,  war  or 
hostilities  should  take  place  between  the  state  to  which  the  ship  or 
cargo  belongs,  and  that  to  which  they  are  destined,  or  commerce  between 
them  be  wholly  prohibited,  the  contract  for  conveyance  is  at  an  end, 
the  merchant  must  unlade  his  goods,  and  the  owners  find  another 
employment  for  their  ship.  And  probably  the  same  principles  would 
apply  to  the  same  events  happening  *after  the  commencement  r^oTi 
and  before  the  completion  of  the  voyage,  although  a  different  ^ 
rule  is  laid  down  in  this  case  by  the  French  Ordinance."  And  after- 
wards, in  the  same  section,  the  distinction  is  drawn  between  the  case 
of  the  breaking  out  of  war  and  the  case  of  an  embargo  laid  by  a  foreign 
power ;  and  it  is  pointed  out  that  <<  contracts  of  this  naturo  are  dis- 
solved" by  the  former,  but  not  by  the  latter,  which  operates  only  as  a 
suspension.  In  Atkinson  v.  Ritchie,  10  East,  530,  it  was  held  that  a 
reasonable  apprehension  of  embargo,  even  though  it  ultimately  be  found 
to  be  justified  by  the  event,  does  not  justify  the  shipowner  in  not  per^ 
forming  his  contract:  but  Lord  EUenborough  there  said:  "Neither  can 
it  be  questioned,  that,  if  from  a  change  in  the  political  relations  and 
circamatancea  of  this  country,  with  reference  to  any  other  contracts 
which  were  fairly  and  lawfully  made  at  the  time,  they  have  become 
incapable  of  being  any  longer  carried  into  effect,  without  derogating 
from  the  clear  public  duty  which  a  British  subject  owes  to  his  sovereign 
and  the  state  of  which  he  is  a  member ;  the  non-performance  of  a  con- 
tract in  a  state  so  circumstanced  is  not  only  excusable,  but  a  matter  of 
peremptory  duty  and  obligation  on  the  part  of  the  subject.  But  in 
order  to  found  this  new  public  duty,  which  is  to  supersede  the  perform- 
ance of  his  former  private  one,  it  is  necessary  that  an  actual  change  in 
the  political  relations  of  the  two  countries  should  have  taken  place ;  and 
that  the  danger  to  result  to  the  public  interests  of  his  own  country, 
from  an  observance  of  the  contract,  should  be  clear,  immediate,  and 
certain.  In  short,  such  a  state  of  circumstances  must  be  shown  to  exist, 
as  that  the  ^contract  is  no  longer  capable  of  being  performed  by  r^eoyo 
him  without  a  criminal  compromise  of  his  public  duty."  In  con-  ^ 
formity  with  these  principles  the  Court  of  Common  Pleas  held,  in 
Touteng  v.  Hubbard,  8  B.  &  P.  291,  that  an  embargo  laid  by  the 
British  Government  does  discharge  a  British  subject,  who  has  chartered 
s  foreign  ship  which  is  detained  by  the  embargo,  from  the  performance 
of  his  contract,  and  does  not  merely  suspend  the  contract.  Lord 
Alvanley  there  said  that  the  ground  on  which  the  Court  decided  the 
case  was :  <<  that  a  British  merchant  is  not  liable  to  answer  for  any 
VOL.  IV.— 76  8  D  2 
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damages  which  the  owner  of  a  foreign  ressel  may  sastain  from  an 
embargo  laid  by  the  British  Government  on  foreign  ships  in  the  nature 
of  reprisals  and  partial  hostility."  And  in  Barker  v.  Hodgson,  8  M. 
&  S.  267,  where  the  particular  facts  were  held  not  to  dissoWe  the  eon- 
tract,  Lord  Ellenborough,  G.  J.,  said:  "If  indeed  the  performance  of 
this  covenant  had  been  rendered  unlawful  by  the  Government  of  this 
country,  the  contract  would  have  been  dissolved  on  both  sides,  and  this 
defendant,  inasmuch  as  he  had  been  thus  compelled  to  abandon  his  con- 
tract, would  have  been  excused  for  the  non-performance  of  it,  and  not 
liable  to  damages."  Indeed  it  might  be  argued  that  here,  as  there  were 
thirty  days  for  loading  and  unloading,  a  mere  suspension  of  the  contract 
would  furnish  a  defence. 

Bramwellj  oontri. — On  the  assumption  that  the  plea  offers  an  answer 
to  the  declaration,  there  is  undoubtedly  much  difficulty  in  meeting  the 
argument  which  has  been  urged  against  the  replication. 

As  to  the  plea.  In  the  first  place,  the  contract  when  made  was  not 
*Q7^1  ^^^%^^'  ^^^'  ^^  ^°7  time,  would  it  have  *been  illegal  for  British 
^  subjects  to  agree  that  English  goods  should  be  brought  away  in 
a  British  or  neutral  ship.  Potts  v.  Bell,  8  T.  R.  548,  was  a  case  where 
one  British  subject  traded  with  the  enemy,  and  another  insured  the 
goods  obtained  in  such  trade.  In  Henkle  v.  Royal  Exchange  Assurance 
Company,  1  Yes.  Sen.  317,  Lord  Hardwicke  appeared  to  doubt  as  to 
the  general  rule  that  all  trading  with  an  enemy  is  unlawful.  For  the 
purposes  of  the  present  case,  however,  it  may  be  conceded  that  the  rale 
is  general,  and  that  it  comprehends  all  goods  domiciled  in  an  enemy  s 
pori;.  The  leading  cases  are  The  Hoop,  Gornelis,  1  Rob.  Rep.  Adm. 
196,  and  The  Fortuna,  Kock,  1  Rob.  Rep.  Adm.  212,  there  cited. 
This,  however,  applies  to  the  relation  of  the  parties  at  the  time  when 
the  contract  is  made.  But  the  present  case  is  that  of  a  contract  tainted 
with  no  illegality  at  the  commencement,  but  becoming  illegal  after  the 
time  for  its  performance  had  begun  to  run  but  had  not  run  out,  and  then 
illegal  only  as  to  particular  persons.  The  execution  of  the  contract  np 
to  the  time  of  the  notice  of  the  declaration  of  war  was  legal :  that  clearly 
did  not  take  place  till  after  the  time  for  performing  the  contract  had 
commenced.  There  is  no  reason  to  assume  that  here  the  parties 
intended  the  contract  to  be  executed  if  the  execution  should  become 
illegal.  Nor,  if  there  were  afterwards  two  modes  of  executing  the  con- 
tract, one  legal  and  the  other  illegal,  is  it  to  be  assumed  that  any  but 
the  legal  mode  was  contemplated.  The  plea  therefore  fails  to  show  an 
inability  to  perform  the  contract.  If  the  goods  had  been  purchased  for 
*Q7/11  ^^^  British  subject  before  the  arrival  of  the  ship,  or  at  any  time 
-*  ^before  the  notice  of  the  declaration  of  war,  they  might  legiJIy 
have  been  put  on  board  the  British  ship.  Indeed  the  corn  might,  even 
after  the  notice  of  the  declaration  of  war,  have  been  legally  purchssed 
from  a  British  subject  in  Odessa,  though  not  from  a  neutral.    As  to  the 
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breach  for  non-payment  of  demurrage,  the  plea  offers  no  answer,  unless 
it  be  held  that  the  notice  of  declaration  of  war  so  entirely  dissolved  the 
contract  as  to  make  the  detention  of  the  vessel  within  the  terms  of  the 
contract  impossible. 

MMUhj  in  reply. — The  plea  avers  that  it  was  impossible  for  the  de- 
fendant to  perform  his  agreement  without  dealing  and  trading  with  the 
Queen's  enemies.  [Lord  Campbell,  C.  J. — That  is  merely  a  sugges- 
tion of  a  legal  conclusion  from  the  premises.]  No  purchase  could 
legally  have  been  made  by  the  defendant  in  a  Russian  port  after  the 
declaration  of  war.  In  Story's  Notes  on  Prize  Courts,  p.  70  (London, 
1854),  it  is  said  to  have  been  denied  that,  <<  after  the  knowledge  of  a 
▼ar,  a  citiien  domiciled  in  the  enemy's  country  may  lawfully  withdraw 
his  property  without  a  license  from  his  Qovernment."  The  defendant 
here  was  not  bound  to  purchase  at  any  time  before  the  expiration  of 
the  last  day  on  which  a  loading  of  the  ship  would  have  been  a  compli- 
tnce  with  the  contract.  The  plea  therefore  answers  the  complaint  by 
ehowmg  that  the  impossibility  accrued  while  the  defendant  had  yet  time 
to  perform  the  contract  and  before  any  breach.  [C&omptok,  J. — It 
has  been  held  that,  if  there  be  a  bond  conditioned  to  do  one  of  two 
things,  and  one  of  them  become  impossible  by  the  act  of  God,  the  dbli- 
gor  is  not  liable  at  all:  but  that  ^doctrine  has  been  slaken  by  r^^q^e 
Stadholme  v.  Mandell,  1  Ld.  Raym.  279.(a)  There  may  be  a  dis-  '- 
tinction  between  a  condition  of  a  bond  and  a  contract.]  A  British  sub- 
ject ought  not  to  have  his  contract  altered  to  his  damnification  by  the 
act  of  the  Government.  As  to  the  breach  for  demurrage,  it  may  be 
that,  if  the  defendant  had  requested  that  the  ship  should  be  delayed, 
even  after  notice  of  declaration  of  war,  the  breach  would  be  good :  but 
that  does  not  appear.  [Lord  Campbell,  C.  J. — The  request  would 
scarcely  be  enough  to  authorize  the  plaintiff  to  recover,  if  you  are 
right  in  saying  the  contract  was  dissolved.]  Cur.  adv.  vult. 

Lord  Campbbll,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

If  the  special  plea  to  the  first  count  of  the  declaration,  alleging  that 
the  contract  was  dissolved  before  breach,  be  sufficient,  we  think  that 
the  replication,  relying  on  the  orders  in  council,  would  be  no  answer  to 
it.  The  first  order,  recognising,  for  the  occasion,  the  principle  that 
''free  ships  make  free  goods,"  has  no  application  to  the  loading  of 
British  goods  on  board  a  neutral  ship.  And  the  second,  giving  certain 
unmanities  to  Russian  ships,  is  equally  inapplicable.  The  third  order, 
if  contemporaneous  with  the  declaration  of  war,  might  have  been  mate- 
rial: bat  it  could  have,  no  operation  to  prevent  the  alleged  dissolution 
of  the  contract ;  and  the  contract,  once  dissolved,  could  not  be  redin- 
tegrated by  it.  The  replication  contains  no  averment  that  this  order 
in  council  came  to  the  notice  of  the  defendant  before  the  alleged  breach. 

(a)  Sm  Langhtor'i  CMe,  5  Rep.  21  b^  and  Mr.  FkiMr^f  note  (A)  there,  23  a. 
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*f)7f{1      *^^  bare,  therefore,  to  consider  whether^  •$  alleged  by  the 
^  plea,  the  declaration  of  war  by  our  Queen  agaiaat  the  Cztr  of 
Bossia  operated  a  diesolntbn  of  the  contract  between  the  plaintiff  and 
the  defendant. 

Had  the  promise  sued  upon  been,  that,  upon  the  atTivmi  of  the  ship 
at  Odessa,  the  defendant  would  purchase  corn  from  Russian  merehants 
there,  and  therewith  load  a  complete  cargo  on  board  the  plaintiff's  ship, 
to  be  carried  thence  to  the  United  Kingdom  at  a  stipulated  rste  of 
freight,  we  should  have  thought  the  contract  was  dissolred  from  the 
time  of  notice  to  the  parties  of  the  declaration  of  war.  By  the  lawful 
act  of  the  English  Government,  in  the  exercise  of  the  Royal  Preroga- 
tive, the  performance  of  the  contract  would  have  been  rendeved  illegal, 
and  therefore,  in  the  eye  of  the  law,  impossible.  This  being  so,  an 
English  subject  would  not  have  been  liable  to  damages  for  conformiDg 
to  his  duty,  whether  the  other  party  be  a  felbw  subject  or  a  neutral. 
In  that  case,  the  loss  would  have  arisen  directly  and  exclusively  and 
necessarily  from  the  act  of  the  English  Oovemment.  There  can  be  do 
doubt  that  trading  with  an  enemy  without  the  Queen's  license  is  illegal: 
and,  in  the  case  supposed,  the  contract  could  not  possibly  have  been 
performed  without  trading  with  an  enemy.  Therefore  the  ooatract 
would  have  been  considered  as  dissolved. 

But  the  defendant's  actual  undertaking  by  this  charter-party  iraB, 
merely,  that  his  factors  at  Odessa  should  furnish  a  complete  cargo  to 
be  loaded  on  board  the  ship.     There  was  a  possibility,  and  even  a  pro- 
bability, that  he  might  be  able  lawfully  to  perform  this,  although  war 
*d771  ^^^^^^  break  out  between  Russia  and  England  before  the  ship  vas 
^  loaded.     If  his  factors  had  had  a  cargo  *purchased  for  Uti, 
awaiting  the  arrival  of  the  ship,  it  might  have  been  lawfally  loaded  aid 
carried  on  the  voyage,  according  to  the  stipulations  of  the  diarter- 
party.    Even  after  the  arrival  of  the  ship  and  the  declaration  of  wir, 
there  was  a  possibility  that  the  defendant's  factors,  without  any  breach 
of  allegiance  to  the  Crown  of  England,  might  have  furnished  the  cargo 
from  corn,  the  property  of  English  subjects  at  Odessa  or  the  propertj 
of  allies  of  the  Grown  of  England,  which  it  might  have  been  aerito- 
rious  to  save  from  the  grasp  of  the  enemy.     It  certainly  would  bare 
been  as  unlawful  to  trade  with  neutrals  domiciled  at  Odessa  for  the  pur- 
poses of  commerce  as  with  native  born  Russians.    But  we  conceive  tliat 
there  would  have  been  no  illegality  in  contracts  by  the  defendant's  fa^ 
tors  for  obtaining  a  cargo  for  this  ship  from  com,  the  property  of 
English  or  French  subjects  about  to  leave  Russia  on  account  of  the  war. 
Supposing  the  allegation  in  the  plea,  that  **  it  was  nnpossible  for  bin 
the  defendant  to  perform  his  said  agreement'*  « without  dealing  and 
trading  with  the  Queen's  enemies,"  to  amount  to  an  averment  that  be 
had  provided  no  cargo  for  the  ship  before  she  arrived,  and  that  be  tben 
could  procure  no  cargo  for  her  without  a  purchase  from  Russian  isb- 
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jects,  we  do  not  think  that  it  necessarilj  shows  a  dissolation  of  the 
contract.  Supposing  that,  when  he  si^ed  the  charter-party,  there 
irere  two  modes  of  dealing  equally  open  to  him,  and  equally  probable, 
either  that  he  should  purchase  a  cargo  for  the  ship  before  her  arrival, 
to  avoid  the  risk  of  keeping  her  on  demurrage  and  of  a  rise  in  the  price 
of  corn,  or  that  he  should  not  purchase  the  cargo  till  he  knew  by  the 
ship's  arrival  that  he  should  have  the  means  of  conveying  it  to  Eng- 
land, and  that  he  preferred  the  ^latter  course  as  the  more  pru- 
dent :  is  he  thus  to  throw  the  loss  of  freight  entirely  upon  the 
owner  of  the  ship,  who  had  come  from  Naples  to  Odessa  on  the  faith  of 
there  receiving  the  stipulated  cargo,  and  who  would  have  received  the 
cargo  and  earned  the  freight  had  the  other  course  been  adopted  7 

Here  the  defendant  is  disabled  from  performing  his  contract  by  not 
having  provided  a  cargo  to  await  the  arrival  of  the  ship ;  and,  says 
Lord  Alvanley  in  his  celebrated  judgment  in  Touteng  v.  Hubbard,  8 
Bos.  k  Pul.  802,  <<  All  the  cases  admit  that  where  a  party  has  been  dis- 
abled from  performing  his  contract  by  his  own  default,  it  is  not  compe* 
teat  to  allege  the  oircumstanees  by  which  he  is  prevented  as  an  excuse 
for  his  omission/* 

No  public  policy  ia  defeated  or  contravened  by  holding  that,  under 
saoh  circumstances,  a  British  subject  shall  pay  damages  to  a  neutral  for 
the  non-performance  of  such  a  contract :  and  it  would  seem  contrary  to 
natural  justice  to  throw  the  loss  entirely  upon  that  party  who  was  ready 
and  able  to  perform  the  contract,  and  to  whom  no  default  can  be  im- 
puted. 

There  is  no  occasion  for  entering  into  the  distinction  between  the  two 
hreaohes :  but  it  may  be  worth  while  to  observe  that  the  plea  cannot  be 
an  answer  to  that  for  demurrage,  without  considering  that  the  declara* 
tbn  of  war  at  once  dissolved  the  contract  so  absolutely  and  inevitabljr 
that  even  with  the  consent  of  the  parties  the  ship  could  not  have  been 
detamed  beyond  her  lay  days  under  the  oharter-party,  in  the  hope  thali 
a  cargo  might  have  been  found  for  her  or  for  any  other  purpose. 

Upon  the  whole,  we  think  that  we  are  bound  to  give  judgment  for 
the  phuntilL  Judgment  for  the  plaintiff.(a) 

(«}  8m  thf  aezt 


979  BEm  V.  HOSKmS.    (T.  T.  1856} 


*Q7Q1      *^^*  foUoving  ease,  decided  in  Trinity  Term,  1855,  maj  con- 
-'  veniently  be  inserted  here. 

THOMAS  REID  and  GEOROE  REID  v.  EDWARD  HAMILTON 

HOSEINS.    [June  2.^ 

DeeUnttoa  italod  that  pliintiff  and  defendant  ngreed,  bj  ehniter-pftrty,  thnt  plaintiff' s  Acf 
should  proceed  to  Odeesa,  and  there  load  from  defendant's  agent  a  eargo  of  specified  goods,  aai 
therewith  proceed  home,  a  speeifled  nnmber  of  running  dajs  to  be  alloired  for  loading  and 
unloading,  and  ten  dajs  for  demumge  after  the  laying  daTs,  at  6^  per  daj:  that  the  ship 
proceeded  to  Odessa;  that  the  time  for  loading  had  elapsed;  bat  defendant  made  definlt  in 
loading. 

Plea:  that  after  the  vessel  proceeded  to  Odessa,  and  btfora  the  alleged  breach  of  caatrac^  warwas 
declared  bj  the  Queen  against  the  Emperor  of  Russia,  and  war  had  cTcr  since  existed  between 
this  kingdom  and  Russia,  of  which  plaintiff  and  defendant  had  notice  belbre  the  aQeged 
breach :  that  Odessa  was  part  of  the  empire  of  Russia ;  and  plaintiff  and  defendjuit  wnte  sah- 
Jects  of  this  kingdom,  and  not  of  Russia:  that  the  ship  was  a  registered  British  ship;  and  ae 
license  ftom  the  Queen  oould  be  obtained  for  loading  the  ship  at  Odessa :  that  defendant  eouid 
not  have  procured  a  cargo  or  loaded  the  ship  as  agreed,  nor  could  plaintiff  ha?»  rseeiTed  sack 
eargo,  without  trading  or  eorresponding  with  the  enemj. 

Held  a  good  plea,  as  negativing  a  possibility  of  the  defendant  performing  the  contrast  by  doiag 
anything  either  before  or  after  the  declaration  of  war,  the  impossibility  being  shown  to  have 
'  arisen  before  any  breach  of  eontrael  Bspeeially  as,  the  ship  being  British,  it  was  tta  da^ 
of  the  captain  to  quit  Odessa  as  soon  as  he  knew  of  the  declaration  of  war. 

The  declaration  stated  that  plaintiffs  and  defendant  agreed,  bj  cImt- 
ter-party,  that  plaintiffs'  ship,  called  The  Themis,  should  with  aU  eon- 
venient  speed,  after  discharging  her  then  cargo,  in  ballast  sail  and  pro- 
ceed to  Constantinople,  and  there  receive  orders  to  proceed  to  Odessa 
or  Kertch,  Yama  or  Baltchtch,  or  so  near  thereto  as  she  might  safdlj 
get,  and  there  load,  from  the  agents  of  the  defendant,  a  fall  and  eom- 
plete  cargo  of  tallow,  grain,  seed,  or  other  stowage  goods,  at  the  option 
of  the   defendant,  with  the  necessary  mats  for  dannage,  whidi  the 
defendant  bound  himself  to  ship,  fcc,  and  send  alongside  at  the  port  of 
loading  and  take  from  alongside  at  the  port  of  discharge  at  his  own 
♦QA01  ^^P^°^®  ^^^  ^^^  f  *and,  being  so  loaded,  should  therewith  pro- 
J  ceed  to  Queenstown  or  Falmouth,  at  the  master's  option,  for 
orders,  to  be  given  by  return  of  post,  or  laying  days  to  oommenee,  to 
discharge,  &e.  (stipulations  for  discharge,  and  payment  of  freight  on 
delivery).     Forty-five  running  days  to  be  allowed  the  defendant,  if  the 
ship  was  not  sooner  despatched,  for  loading  the  ship  at  the  port  of 
loading  and  unloading  at  the  port  of  discharge ;   and,  if  one-half  or 
more  of  the  cargo  should  consist  of  wool,  ten  additional  days  to  be 
allowed,  and  ten  days  on  demurrage  over  and  above  the  said  laying  days 
at  &h  per  day.     Detention  by  ice  and  quarantine  not  to  be  accounted 
as  laying  days.     The  act  of  God,  adverse  winds,  the  Queen's  enemies, 
restraint  of  princes,  pirates,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation,  of  what  nature  and  kbd 
soever,  during  the  said  voyage,  always  excepted.    In  the  event  of  hos- 
tilities preventing  the  vessel  from  proceeding  into  the  Black  Sea  direct, 
it  was  agreed  that  the  defendant  should  in  that  case  load  her  with  a 
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eargo  of  grain  or  seed  at  Oonstantinopley  or  one  safe  port  in  the  Sea  of 
Marmora,  or  at  or  between  Yolo  and  Enos,  at  the  rate  of,  &c. :  orders 
mt  Constantinople  as  to  loading  port ;  other  terms  as  above.  Averment 
that  the  ship  did,  with  all  convenient  speed,  proceed  to  Constantinople, 
mnd  thence  to  Odessa,  pursuant  to  orders  received  at  Constantinople. 
That  plaintiffs  did  all  things  necessary  on  their  part ;  and  that  all  things 
necessary  happened  and  were  done  to  entitle  them  to  have  a  full  and 
complete  cargo  of  tallow,  &o.,  loaded  on  board  the  said  ship,  to  wit,  at 
Odessa,  and  that  the  time  for  so  doing  has  elapsed.  Yet  defendant 
made  default  in  loading  the  said  ship,  and  refused  to  load  her  as  agreed. 

"^Plea  (2).  That,  after  the  said  orders  were  given  and  the  said  r^^qo^ 
Teasel  proceeded  from  Constantinople  to  Odessa,  and  before  the  '- 
alleged  breach  of  contract,  war  was  declared  and  proclaimed  by  Her 
Majesty  Queen  Victoria  against  the  Emperor  of  Russia ;  and  they  then 
went  to  war :  and  that  such  war  then  commenced,  and  has  ever  since 
existed  and  raged ;  and  this  kingdom  and  the  empire  of  Russia  have, 
during  the  period  aforesaid,  been  at  open  war  with  one  another ;  of 
which  plaintiffs  and  defendant,  before  the  alleged  breach,  had  notice. 
That  Odessa,  during  all  the  time  aforesaid,  was  part  of  the  empire  of 
Rossia ;  and  that  plaintiffs  and  defendant,  during  all  the  time  aforesaid, 
were  and  are  natural  bom  subjects  of  this  kingdom,  owing  allegiance 
thereto,  and  not  of  the  said  empire  of  Russia.  And  the  ship  was, 
during  all  the  time  aforesaid,  a  British  ship,  registered  according  to 
law  in  that  behalf.  And  that  no  license  from  Her  Majesty  was  or  could 
be  obtained  or  procured  for  loading  any  cargo  on  board  the  vessel 
at  Odessa  aforesaid ;  and  the  defendant  could  not,  without  trading  and 
corresponding  with  the  said  enemy  and  his  subjects,  have  procured  a 
cargo  or  loaded  the  said  ship  as  agreed ;  nor  could  the  plaintiff's,  ^th- 
out  trading  and  corresponding  with  the  said  enemy,  have  received  such 
cargo. 

Demurrer.    Joinder. 

The  case  was  argued  on  an  earlier  day  in  this  Term.(a) 

Manitty,  for  the  plaintiffs. — ^The  only  distinction  between  this  case 
and  Esposito  v.  Bowden,  ante,  p.  968,  is  that  there  the  defendant  only 
was  a  British  subject,  whereas  here  both  parties  are  so.  That  can  mnke 
no  difference :  *the  ground  of  the  decision  in  Esposito  v.  Bowden  r^^oQ,-^ 
was,  that  the  defendant  might,  before  he  had  notice  of  the  decla-  *- 
ration  of  war,  have  legally  procured  a  cargo  with  which  he  might  after- 
wards have  freighted  the  plaintiff's'  ship.  It  must  be  taken,  as  against 
the  defendant,  that  war  was  not  declared  till  after  the  vessel  arrived  at 
Odessa ;  for  the  plea  shows  only  the  commencement  of  the  war  before 
the  alleged  breach,  which,  according  to  the  declaration,  was  after  the 
vessel  arrived.  Consistently  with  this  plea,  there  may  have  been  forty- 
four  days  apd  twenty-three  hours  during  which  the  defendant  could 

{m)UMjtUL    B«fora  Lord  CAmpbtU,  a  J^  Colirldff^  sad  Erie,  Ja. 
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have  performed  his  oontract.  There  ia  not  eiren  an  allegali«i  thit,  lad 
there  been  no  war,  the  defendant  would  have  perforiDed  his  eontnefc. 
Ko  issae  coald  safely  be  taken  by  the  plaintiffs, 

WmeSy  oontri. — ^It  is  true  that  a  contractor  may,  by  his  own  act, 
break  the  contract  before  the  time  for  the  performance  is  out,  as  ia 
Hochster.  v.  De  la  Tear,  2  K  &  B.  678  (E.  G.  L.  S.  vol.  75).  Bat  tlie 
War  here  commenced  before  any  breach,  as  is  shown  by  the  pka.  Ia 
Esposito  V.  Bowden  the  shipowner  was  a  neutral ;  and,  theogh  thi^  cir- 
cumstance is  perhaps  not  alone  sufficient  to  distiuguish  the  two  cases,  it 
could  not  there,  as  hera^  be  said  that  the  performance  of  the  contraet 
was  prevented  by  an  act  of  (Government  to  which  both  parties  most  be 
understood  to  assent ;  the  Court  will  net  consider  a  neutral  as  bound, 
even  so  far  as  regards  a  matter  litigated  in  an  English  Court,  by  air 
law;  Buron  v.  Denman,  2  Exch*  167.t  Hwe,  however,  the  record 
expressly  shows  that  the  parties,  both  British  subjects,  were,  by  an  act 
*Qf^^1  ^^  ^^^  British  Gbyernment,  ^rendered  incapable  of  perfonsiag 
^  their  contract ;  and  Potts  v.  Bell,  8  T.  B.  548,  and  The  Hoop, 
Cornells,  1  Bob.  Adm.  B.  196,  apply.  The  plaintiffs  here  eoald  not 
have  taken  the  cargo  on  board  le^ly  if  the  defendant  had  tendered  it. 
But  a  neutral  might  legally  have  done  so.  In  Maude  and  Polloek  Oa 
Shipping,  p.  137,  it  is  said  :  <<If,  after  the  makiog  of  the  contract,  tke 
exportation  of  the  articles  which  are  to  compose  the  cargo  were  prohi- 
bited by  the  law  of  this  country,  the  contract  would  be  considered  to 
be  dissolved,  or,  at  all  events,  no  damages  could  be  recovered  for  ita 
breach.  And  the  breaking  out  of  a  war,  or  a  local  interdiction  ef  eoo* 
merce,  arising  subsequently  to  the  making  of  the  contract  betweea  the 
9tate  to  which  the  ship  or  cargo  belongs  and  that  to  which  it  is  destined, 
woujd  have  the  same  effect."  And  in  Abbott  On  Shipping,  Plirt  it.  e. 
13,  s.  2,  p.  596  (8th  ed.),  it  is  suggested  that  the  principle  of  the  disso- 
lution of  the  contract  by  a  declaration  of  war  <<  would  apply  to  the 
same  events  happening  after  the  commencement  and  before  the  comple- 
tion of  the  voyage."  That  is  applicable  where  any  act  remains  to  be 
done.  The  captain  was  bound  to  quit  Odessa  as  soon  as  he  knew  of  the 
declaration  of  war ;  though  it  would  be  otherwise  in  the  case  of  a  neatral 
ship,  which  was  the  case  in  Esposito  v.  Bowden. 

3fani9ijfj  in  reply. — ^If  the  cargo  had  been  pnrchaaed  of  British 
subjects  or  allies,  it  would  not  have  been  illegal,  but  meriterioas,  for 
the  plaintiff  to  have  received  it  and  brought  it  away :  that  was  said  in 
the  judgment  in  Esposito  «.  Bowden.  The  avemwDt  that  the  defendant 
*Q841  ^^^^  ^^^  without  dealing  with  an  enemy,  ^procure  a  cargo,  is  a 
•1  mere  suggestion  of  a  conclusion  of  law.  No  answer  has  been 
given  to  the  objection  that  the  plea  does  not  show  that,  bat  for  the  deeia- 
ration  of  war,  the  defendant  would  have  performed  his  contract. 

Out.  adv,  tw&» 

Lord  Gampbkll^  G«  J.»  now  delivered  the  ^ud|pent  of  the  Coart. 
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We  are  of  opinion  that,  consistently  with  our  late  decision  in  Espo- 
Bito  V,  Bowden,  the  defendant  is  entitled  to  our  judgment  on  thi^ 
demurrer. 

The  pleaa^ers  d&at  both  plaintiffs  and  defendant  are  British  snbjeets ; 
that  both  had  notice  of  the  war  between  our  Queen  and  the  Emperor 
of  Bussia  before  the  alleged  breach  of  the  charter-party ;  that  the  ship 
Was  a  British  registered  ship ;  that  no  license  from  Her  Majesty  was 
er  could  be  obtained  for  loading  any  cargo  on  board  the  ship  at  Odessa ; 
that  the  defendant  could  not,  without  trading  and  corresponding  with 
the  said  enemy  ^nd  his  subjects,  have  proonred  a  cargo  or  loaded  the 
said  ship  as  agreed ;  nor  could  the  plaintiffs,  without  trading  and  cor- 
responding with  the  said  enemy  and  hia  subjects,  have  receired  such 
cargo.  Oiving  £sith  to  these  averments,  we  think  that  the  contract  waa 
dissolved  before  any  breach  of  it  by  the  defendant ;  as,  without  any 
previous  default  on  his  part,  the  performance  of  the  contract  had 
become  impossible  by  the  exercise  of  the  Queen's  undoubted  preroga-' 
tive  in  the  declaration  of  war  against  the  Emperor  of  Rassia.  The 
defendant  in  this  plea  appears  to  acquit  himself  of  all  blame*  He  nega* 
tives  the  supposition  that,  before  the  declaration  of  *WMr,  he  could  r^qr^f- 
have  provided  a  cargo  for  the  ship  from  Russian  subjects,  or  that,  ^ 
after  the  declaration  of  war,  it  would  have  been  possible  for  him  to  have- 
loaded  the  ship  without  trading  and  corresponding  with  the  enemy.  To 
meet  the  possibility  that  a  cargo,  the  property  of  British  subjects  or 
9f  our  allies,  might  have  been  loaded  in  the  ship  after  the  declaration 
of  war,  there  ia  an  averment  that  the  plaintiffs  could  not  have  received 
%  cargo  on  board  the  ship  without  trading  with  the  enemy.  It  is  mate- 
rial, in  this  case,  that  the  owners  of  the  ship  were  British  subjects.  It 
therefore  was  the  duty  of  the  captain  of  the  ship,  as  soon  as  he  heard 
of  the  declaration  of  war,  to  make  his  escape,  and  to  seek  a  place  of 
safety,  instead  of  lingering  at  Odessa  in  the  hope  of  obtaining  a  cargo, 
although  he  m%ht  safely  have  done  so  if  he  had  not  been  a  British 
subject,  and  the  ship  had  been  neutral  property. 

Some  objection  was  made  by  the  plaintiffs'  counsel  on  the 'ground  that» 
consistently  with  the  plea,,  the  war  might  not  have  broken  out,  or  that 
the  parties  might  not  have  had  notice  of  it,  till  the  last  of  the  lay  daya 
or  demurrage  days  allowed  by  the  charter-party  for  loading  the  cargo. 
But  the  plea  alleges  that  the  events  which  worked  a  dissolution  of  the 
contract  occurred  before  the  alleged  breach  of  contract :  and  the  plain- 
tiffs, who  have  traversed  the  whole  of  the  plea,  will  be  entitled  to  a 
verdict  if  they  can  prove  that,  by  any  previous  default  on  the  part  of 
the  defendant,  the  contract  had  been  in  any  respect  broken  before  it 
was  dissolved.  In  the  mean  time  we  must  give  judgment  for  the  de- 
fendant. Jttdgmeat  for  the  defendant. 

TOIto  17.— 76  $S 
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*9861  *Between  RICHARDSON  HOBSON,  Plaintiff, 

-'  and 

The  Mayor,  Aldermen,  and  BargesseB  of  the  Borongh  of  KINOSTOIT 

UPON  HULL,  Defendants.     May  1. 

A  poliM  ooiuUblo  saired  mora  than  fifte«n  jtm  «acoewiTeIj  in  n  borough  in  whieh  itat  11  k 
12  Viet.  e.  14,  had  boon  adopted.  He  was  eontinned  in  the  aeiTiee  bj  the  wateh  coBodttM, 
and  daimed  aa  aUowaaee  out  of  the  inperannnation  fond  in  addition  to  bia  pay.  He  mi 
under  fiftj  yean  of  age ;  and  on  that  ground  the  coancil  refoaed  to  pay  him  the  aUovaaei . 

Held:  that  he  wai  not  entitted  to  laoh  allowance,  ae  eUt  11  a  13  Viet  e.  14,  i.  3,  aal*  ha 
attaining  flftj  or  being  ineapablo  a  eondiUoa  preoedent  to  hia  right  to  reoalro  aaythiag  Ami 
the  inperannnation  fund. 

Bt  consent,  and  hy  the  order  of  a  Jndge,  the  following  case  ms 
stated  for  the  opinion  of  the  Court,  without  pleadings,  under  The 
Common  Law  Procedure  Act,  1852. 

The  police  force  for  the  borough  of  Eangston  upon  Hull  was  estab- 
lished in  1886,  under  stat.  5  &  6  W.  4,  c.  76,  s.  76 :  and,  from  its 
establishment,  every  constable  in  the  force  was  required  to  and  did  con- 
tribute towards  a  superannuation  fund  a  sum  weekly,  equal  to  one  thirtj- 
sixth  part  of  his  weekly  pay.  The  sum  so  contributed  remained  in  tke 
hands  of  the  municipal  corporation ;  but  no  plan  was  adopted  prescribing 
when  a  police  constable  was  to  be  entitled  to  any  relief  from  the  fond, 
nor  what  amount,  under  any  circumstances,  should  be  paid  to  any  of  the 
force  from  such  fund.  On  the  2d  of  May,  1886,  the  plaintiff  was  duly 
appointed  by  the  watch  committee,  and  entered  such  force  as  a  printe 
police  constable ;  and,  on  the  17th  day  of  April,  1887,  was  adraneed  to 
the  rank  of  Serjeant  in  the  force,  and  has  remained  in  the  said  police 
force  in  the  said  rank  of  Serjeant  ever  since,  without  any  fresh  appoint- 
ment, and  has  contributed  weekly  one  thirty-sixth  part  of  his  pay  to  the 
♦QftTl  ^^^^  superannuation  fund.  In  the  year  *1848,(a)  stat.  11  &  18 
-'  Vict.  c.  11,  <«For  authorising  a  borough  police  superannottion 
fund,**  was  passed :  wliereby,  in  sect.  1,  it  was  enacted  that  it  should  be 
lawful  for  the  town  council  of  any  borough  within  the  provisions  of  stat. 
5  &  6  W.  4,  C.76,  to  declare  that  a  police  superannuation  fund  shoold  be 
established  in  such  borough,  and  that  thereupon  such  police  superannu- 
ation fund  should  be  established  accordingly,  and  the  provisions  of  stat 
11  &  12  Vict.  c.  14,  should  thenceforth  be  in  full  force  and  effect.  And, 
by  sect.  7,  it  is  enacted,  that  it  should  be  lawful  for  the  town  oonndl 
of  any  borough  to  declare  that  any  superannuation  fund  theretofore 
established  in  the  police  force  of  such  borough  should,  after  the  passing 
of  the  said  Act,  be  deemed  to  be,  and  the  same  should  thereupon  be,  i 
superannuation  fund  under  that  Act,  and  should  thereafter  be  in  ill 
respects  regulated  according  to  the  provisions  of  the  said  Act  On  the 
22d  June,  1848,  at  a  meeting  of  the  town  council  of  the  boroogh  of 
Kingston  upon  Hull,  duly  convened  and  assembled  for  the  purpose,  it 

(«)  nd  ApriL 


4  ELUS  &  BLACKBURN.    Q.  B.  dST 

was  resolved  <<  that  this  council  will  adopt,  and  hereby  does  adopt,  the 
police  superannuation  Act,  the  11  Vict.  c.  14,  in  this  borongh,  and 
hereby  declares  that  the  superannuation  fund  heretofore  established  in 
the  police  force  in  this  borough  shall  be  deemed  to  be  and  be  a  super- 
annuation fund  under  the  said  Act/' 

The  second  and  third  sections  of  the  said  Act  are  as  follows. 

Sect.  2.  <<That  there  shall  be  thenceforth  deducted  from  the  pay 
of  every  constable  belonging  to  the  police  force  of  such  borough,  either 
as  superintendent  or  head  officer  of  the  police,  or  as  inspector,  acting 
inspector,  Serjeant,  or  private  constable,  or  clerk,  *a  weekly  sum,  r^.Qna 
as  nearly  as  may  be,  equal  to  one  thirty-sixth  part  of  his  weekly  '- 
pay  and  emoluments  (clothing  excepted),  which  said  sums  shall  be  so 
deducted  from  every  constable  holding  any  such  office,  rank,  or  situa- 
tion respectively,  by  whatever  name  or  title  they  may  respectively  be 
denominated  in  such  force ;  which  sums  so  deducted,  and  also  all  moneys 
accruing  from  fines  imposed  on  any  of  the  constables  for  misconduct, 
and  all  moneys  arising  from  the  sale  of  worn  or  cast  off  clothing  sup- 
plied for  the  use  of  the  police,  and  all  moneys  paid  for  the  service  of 
summons  or  orders  and  execution  of  warrants  by  the  police,  shall  from 
time  to  time  be  paid  into  a  separate  fund  of  such  borough,  to  be  called 
the  < police  superannuation  fund;'  and  such  fund,  and  the  accounts 
thereof,  shall  be  kept  separate  from  the  borough  fund,  but  shall  be  in 
all  respects  managed  and  audited  like  the  other  funds  of  such  borough, 
and  shall  be  from  time  to  time  applied  in  payment  of  such  superannua- 
tion or  retiring  allowances  to  police  constables  as  hereinafter  men* 
tioned ;  (that  is  to  say),  if  he  shall  have  served  as  police  constable  in 
the  said  police  force  for  fifteen  years  successively  as  a  private  police 
constable,  or  as  serjeant  or  inspector,  acting  inspector,  superintendent, 
or  head  officer,  or  any  or  all  of  those  ranks,  he  shall  be  entitled  then  to 
retire  on  a  yearly  superannuation  allowance  of  an  amount  equal  to  half 
hifl  full  pay ;  but  if  he  shall  then  be  able  and  willing  to  continue  to 
serve  as  a  police  constable,  and  the  watch  committee  shall  consent 
thereto,  he  shall  then  receive  his  full  pay  as  a  constable  from  the 
borough  fund,  and  also  one-third,  but  no  more,  of  the  above-named 
allowance  from  the  superannuation  fund ;  and  when  he  shall  have  served 
as  aforesaid  for  twenty  years  he  shall  be  entitled  to  retire  on  a  yearly 
pension  equal  to  two-thirds  of  his  full  pay ;  but  if  he  *shall  then  r^^qoo 
be  able  and  willing  still  to  serve  as  a  police  constable,  and  the  '- 
watch  committee  shall  consent  thereto,  he  shall  then  receive  his  full 
pay  as  a  constable  from  the  borough  fund,  and  also  one-third  part,  and 
no  more,  of  the  said  last-named  allowance  from  the  superannuation 
fund ;  and  if  at  any  time  any  police  constable  so  entitled  to  a  retiring 
pension,  but  receiving  a  reduced  pension,  while  continuing  to  serve  as  a 
constable,  shall  retire  from  the  police  force,  he  shall  thenceforth  receive 
the  full  pension  he  would  have  been  entitled  to  receive  had  he  not  con- 
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tinued  so  to  serve :  provided  alwaySi  that  if  a&y  police  ooostable  who 
shall  have  served  the  necessary  period  before  snperaimiiatioii  shall  have 
so  served  in  different  ranks  or  capacities,  his  eaperannuation  aUovanee 
^hall  be  granted  to  him  for  a  like  number  of  years  respectively  in  which 
he  served  in  sach  several  ranks  or  capacities,  according  to  the  rata 
of  pay  of  each  of  the  said  several  ranks  or  capacities. " 

Sect.  8.  <<  That  no  police  constable  shall  be  entitled  to  be  superan- 
nuated who  is  under  fifty  years  of  age,  unless  he  be  reported  in  writings 
by  the  surgeon  to  the  police  force,  to  be  mfit  for  farther  service  in  the 
force  from  infirmity  of  body  or  mind." 

On  the  2d  day  of  May,  1851,  the  plaintiff  had  served  fifteen  yean 
successively  as  a  private  polioe  constable,  and  as  Serjeant  in  the  said 
police  force :  he  was  then  and  still  is  under  fifty  years  of  age ;  sad, 
being  able  and  willing  to  continue  to  serve  as  a  police  constable,  and 
the  watch  committee  consenting  thereto,  the  plaintiff  continued  to  serve, 
and  is  still  serving,  with  consent  of  the  watch  committee,  ia  the  said 
rank  of  serjeant  in  the  said  police  force,  and  claims  to  be  entitled  to 
receive,  not  only  his  full  pay  as  a  constable  from  the  borough  fand, 

*<^Q01  *^^^^^  ^^  ^^^  ^^7  P^^  ^^  ^^^f  ^^^  ^^  ^^  receive  from  the 
J  superannuation  fund  an  allowance  equal  to  one-third  of  one-half 

ef  his  full  pay  under  the  provisions  of  the  said  police  superannoatioa 

Act  for  the  period  that  has  expired  since  the  2d  of  May,  1851,  whea 

he  had  completed  his  said  fifteen  years  of  service,  and  was  continued  a 

member  of  the  said  force  as  aforesaid.    The  allowance  so  claimed  by 

the  plaintiff  amounts,  up  to  the  15th  day  of  March,  1855  (when  this  action 

was  commenced),  to  the  sum  of  38{.  17i.  6d. ;  and  it  is  admitted  that 

this  is  the  sum  to  which  the  plaintiff  is  entitled,  if  he  is  entitled  to  be 

paid  any  such  allowance  whatever  from  the  superannuation  fund. 

The  amount  now  in  the  hands  of  the  corporation,  the  defendants,  u 
superannuation  fund,  is,  and  always  has  been,  amply  sufficient  to  enable 
the  defendants  to  satisfy  the  claim  of  the  plaintiff. 

The  town  council  of  the  said  borough  refase  to  pay  the  said  plain- 
tiff the  allowance  so  claimed,  or  any  other  allowance  from  the  said 
superannuation  fund,  on  the  ground  thai  the  said  plaintiff  ia  under  fifty 
years  of  age. 

The  question  for  the  opinion  of  the  Court  is : 

Whether,  under  the  circumstances,  the  plaintiff  is  entitled  to  the 
allowance  claimed  by  him  as  aforesaid  from  the  police  auperannaatioa 
fund  of  the  said  borough. 

Both  parties  have  agreed  to  bear  their  own  costs,  and  that,  if  the 
Court  shall  answer  the  above  question  in  the  aflBrmative,  the  plaintiff 
shall  be  entitled  to  enter  judpnent  for  the  said  sum  of  8SL  V^  6i 
without  costs. 

W.  JET.  TFatMm,  for  the  phunttff:~If  sect.  2  stood  alene  there  eonhl 
be  no  question  that  the  plainiiff  was  entitled  to  the  extra  allevea^i 
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Bat  it  18  followed  by  sect.  8,  '^hich,  not  by  way  of  proviso^  bat  r^^qq^i 
as  a  eabstantive  enactment,  enacts  that  no  police  constable  <(  shall  '- 
be  entitled  to  be  superannnated"  who  is  under  fifty  years  of  age,  unless 
reported  unfit  for  serYice.  To  be  <<  superannuated"  there  must  meaa 
««to  retire  on  a  pension."  [Lord  Campbell,  G.  J. — If  it  does,  the 
plaintiff  is  right.  But  does  it  not  mean  to  receive  anything  out  of  the 
«<  police  superannuation  fond  ?"]  It  could  not  be  intended  that  there 
abould  be  an  inducement  to  constables  above  fifty  to  remain  in  the  force, 
by  giving  them  higher  pay,  and  not  to  hold  out  the  same  inducement  to 
younger  men  who  had  contributed  for  the  same  length  of  time  to  the  fund. 

Oawlingy  contr&,  was  not  called  upon  to  argue. 

Lord  Gampbbll,  C.  J. — ^I  should  have  been  better  pleased  if  we  could 
Jiaye  decided  for  the  plaintiff;  for  I  think  it  would  have  been  a  better 
•cbeine  of  l^ielation  if  the  enactments  had  been  as  Mr.  TToteMi  suggests. 
But  I  think  it  clear  that  the  Legislature  has  decided  that  it  should  be 
otherwise.  The  second  section  of  the  Act  provides  for  the  creation  of 
a  fond  to  be  called  the  <<  police  superannuation  fund,"  to  be  <<  applied 
in  payment  of  such  superannuation  or  retiring  allowances  to  police 
constables  as  hereinafter  mentioned."  It  then  provides  that  police 
constables,  who  have  served  fifteen  years,  may  retire  on  <«  a  yearly 
auperannuation  allowance  of  an  amount  equal  to  half  his  full  pay ;"  or, 
if  the  constable  be  fit  to  serve,  and  the  watch  committee  consent  to  his 
serving,  he  shall  then  receive  his  full  pay,  <<  and  also  one-third,  but  no 
more,  of  the  above-named  allowance  from  the  superannuation  fund." 
Then  sect.  8  enacts  *that  no  constable  shall  be  ^^  entitled  to  be  r^^qoo 
•operannuated"  if  under  fifty  years  of  age,  unless  reported  unfit  '- 
for  service.  The  question  is,  when  is  a  constable  superannuated  within 
the  meaning  of  this  section  7  I  think  it  is  clear  he  is  so  whenever  he 
receives  any  superannuation  allowance  from  the  superannuation  fund. 

WiQHTMAN,  J. — ^I  think  that  sect.  8  imposes  a  condition  precedent  to 
receiving  any  benefit  from  the  police  superannuation  fund. 

Eblb,  J. — In  sect.  8(a)  of  the  Act  the  word  «« superannuation"  is 
lifted  as  meaning  an  annuity  payable  out  of  the  superannuation  fand. 
In  sect.  2  it  is  clearly  enacted  that,  if  the  constable  has  served  fifteen 
years,  he  may  retire  and  receive  superannuation  in  this  sense ;  or  may 
continue  to  serve  and  receive  a  different  amount  of  superannuation. 
And  sect.  8  enacts,  as  conditions  for  being  superannuated,  that  he  shall 
be  fifty  years  of  age,  or  reported  to  be  disabled.  I  think  it  very  clear 
that  one  of  those  conditions  must  be  fulfilled  before  he  can  be  entitled 
to  receive  any  superannuation. 

Gbompton,  J.,  concurred.  Judgment  for  defendants. 

(a)  Wliieh  prOYldeiy  in  tht  om»  of  tbe  "tnpenumiutioii  ftad"  becoming  ezhnnftod,  for  th« 
leniporarj  redaction  (unleu  the  town  ooonoU  oanee  monej  to  be  odTanoed  out  of  the  borough 
Amd)  of  "^  tho  ree pedtiTO  peymenti  to  nil  pnrtlei  entitled  to  inpenDanntion ;"  foeh  rednetione  to 
bo  s  ohmrge^  tad  poynblo  whenerer  the  fnnd  eball  bo  "eapable  of  poyiog  the  totnl  mmonat 
thereof  WnHlho  enid pnrtU»  itawe  ■nyetMimelbni ihnil bw b—^  lo  redaeed."  ., 
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*993]  *The  QUEEN  «.  EDMONDS.    May  2. 

By  Ch«  Watonnen't  Aet,  7  A  8  G.  4,  o.  1zzt.»  it  U  enaeted  that,  {f  aay  penoa  (with  oertaia  «zte^ 
tioBs)|  not  being  a  fireemao  of  the  Watonnen't  Gompaoj,  or  an  apprentke  to  a  frMaiaa,  «r  te 
a  widow  of  a  freeman,  ehall  act  ai  waterman  or  lighterman,  or  ply  or  work,  or  na¥igtte,  or 
cause  to  be  worked  or  navigated,  any  wheny,  lighter,  or  other  oraft  upon  the  Thamee  witbii 
the  limits  of  the  Act,  for  hire  or  gain,  sneh  person  shall  forfeit  not  exceeding  lOL  The  eonit 
of  Mayor  and  aldermen  of  London  are  empowered  to  fix  the  fares  to  be  taken  by  eveiy  free- 
man, or  apprentice  to  a  freeman  or  to  the  widow  of  a  freeman,  for  conveying  any  penoa  in  s 
wherry  or  other  boat  within  the  limits.  Fines  are  imposed  on  any  fVeemaa,  or  apprenliee,  or 
other  person  whomsoever,  hindering  persons  from  reading  the  name  and  nnmbers  paiatBd  os 
any  vessel  in  parsoance  of  the  Act ;  and  on  any  freeman  or  apprentice  refosing  to  tdl  lui 
name  or  the  namber  of  his  boat»  or  nsing  abusive  langnage.  Permission  is  given  to  aO  per. 
sons  to  keep,  use  and  row,  by  their  servantB,  lighters  or  other  large  eiaft  for  carrying  their  on 
goods,  provided  the  servants  be  freemen,  or  apprentices  to  freemen  or  to  widows  of  £reenica : 
but  persons  who  carry  in  their  lighters  or  other  large  craft  passengers  or  goods  for  hire,  or 
row  or  navigate,  or  permit  to  row  and  navigate,  in  sneh  vessel,  parsons,  not  bmng  fIresBn 
or  apprentices,  Ac,  are  snbjected  to  a  fine  not  exceeding  IQl, 

The  Act  also  empowers  the  court  of  Mayor  and  aldermen  to  make  sneh  rules  and  by4aws  is  ibey 
may  think  proper  for  the  government  and  regulation  of  the  fireemen,  their  widows  sni 
apprentiees,  and  the  boats,  vessels,  or  other  oraft  worked  within  the  limits  of  the  Act,  and  ts 
annex  reasonable  penalties  for  breach  of  the  by-laws,  not  exceeding  bL  :  provided  tfao  by- 
laws be  not  inconsistent  with  the  laws  of  this  Kingdom,  or  the  provisions  of  the  Act  Tbo 
by-laws  to  be  allowed  by  a  Judge  of  one  of  the  three  law  Courts  of  Westminster  HsU. 

The  Court  of  Mayor  and  aldermen  made  a  by-law  imposing  a  penalty  (not  exceeding  4<k  or 
less  than  10«.)  upon  any  freeman,  or  apprentice  to  a  freeman  or  to  a  freeman's  widow,  vbo 
should  set  or  permit  to  navigate  any  lighter,  barge,  boat,  or  other  crafV  within  the  lisdts,  sdj 
other  person  not  l>eing  a  freeman,  or  entitled  by  law  to  work  on  the  river  aa  waterman,  wher- 
ryman,  or  lighterman,  except  apprenUces  bound  and  persons  upon  liking  for  the  purpose  of 
being  bound.    On  appeal  against  a  conviction  under  this  by-law ; 

Held :  that  the  by-law,  though  going  beyond  the  provisions  of  the  Act,  was  not  ineonsisteat  vitk 
them,  or  with  the  laws  of  the  realm :  and  the  conviction  was  affirmed. 

Augustus  Robbet  Edmonds  having  been  convicted  under  a  rule  or 
by-law,  made  under  sect.  57  of  stat.  7  &  8  G.  4,  c.  lzxv.,(a)  and  notice 

(a)  Local  and  personal,  public :  "For  the  better  regulation  of  the  watermen  and  ligbtemes 
en  the  river  Thames,  between  Tantlet  Creek  and  Windsor  f  printed  in  the  Blatales  at  Lsi|a 
The  following  are  the  enactments  material  to  the  case  in  the  text 

Sect  37  enacts :  "  That  if  any  person,  not  being  a  freeman  of  the  said  Company,  or  aa  apprn* 
tioe  to  a  freeman  or  to  the  widow  of  a  fireeman  of  the  said  Company  (except  as  hereinsflcrh 
mentioned),  shall  at  any  time  act  as  a  waterman  or  lighterman,  or  ply,  or  work,  or  navigste,  or 
cause  to  be  worked  or  navigated,  any  wherry,  lighter,  or  other  craft,  upon  the  said  river,  frosi  or 
to  any  place  or  places,  or  ship  or  vessel,  within  the  limits  of  this  Act,  for  hire  or  gain  (except  si 
hereinairier  is  mentioned),  every  such  person  shall  forfeit  and  pay  Ibr  aveiy  sneh  offsnce  say  nm 
not  exceeding  102."    The  exceptions  are  not  material  here. 

Sect  57  enacts :  That  it  shall  be  lawful  for  the  court  of  Mayor  and  aldermen  of  the  dtj  of 
London,  "  and  they  are  hereby  empowered  from  time  to  time  to  make  and  set  down  in  wiitiog 
sneh  rules  and  by-laws  as  they  shall  think  proper,  for  the  government  and  regulatioB  of  tie 
freemen  of  the  said  Company,  and  their  widows  and  apprentices,  and  the  boats,  vessels,  sad  other 
craft  to  be  rowed  or  worked  within  the  limits  of  this  ^et,  and  to  annex  reasonable  pensltiet  ui 
forfeitures  for  the  breach  of  such  rules  and  by-laws  respectively,  not  exceeding  the  sum  of  S^  for 
any  one  offence,  provided  the  same  rules  or  by-laws  be  not  inconsistent  with  any  of  the  Isvf  of 
this  Kingdom,  or  the  provisions  end  directions  in  this  Act  contained,  or  any  of  them ;"  sad  «1m 
to  alter  and  repeal  sneh  rules  and  by-laws,  or  rules  and  by-laws  made  by  the  court  of  Bsfter, 
wardens,  and  assistants :  such  rules  and  by.laws  made  by  tho  court  of  Mayor  and  aldensea,  sa4 
sneh  alteration  or  repeal,  to  he  allowed  as  after  mentioned. 

Sect  68  enacts :  That  no  rules  or  by-laws  made  by  the  eonrt  of  Master,  warden^  and  said- 
aats,  and  approved  or  altered  by  the  oonrt  of  Major  and  aldtnnaB,  nor  aoy  made  by  the  eosit 
tf  Mayor  and  aldermen  by  virtoa  of  thia  Ae^  nor  aiy  alttnliMi oritpaal  th«aaf,ahaU  UnHit 
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of  appeal  to  Sessions  ^having  been  given,  by  consent  of  the  appel-  r^coq^ 
laot  and  respondent,  and  by  order  of  Wightman,  J.  (under  stat.  ^ 
*12  k  13  Vict.  c.  45,  s.  11),  the  facts  of  the  case  were  stated  for  r^qqm 
the  opinion  of  this  Court ;  and  it  was  agreed  that  a  judgment  in  ^ 
conformity  with  the  decision  of  the  Court  should  be  entered  by  either 
party  at  Sessions. 

The  case  set  out  sect.  57,  and  stated  substantially  as  follows. 

Under  the  power  conferred  by  this  section,  certain  rules  and  by-laws 
were  made  by  the  court  of  Mayor  and  aldermen  of  the  city  of  London, 
for  the  government  and  regulation  of  the  freemen  of  the  said  Company 
of  Watermen  and  Lightermen,  and  their  widows  and  apprentices,  and 
the  boats,  vessels,  and. other  craft  to  be  rowed  or  worked  within  the 
limits  of  the  said  Act :  which  rules  and  by-laws  were  afterwards  duly 
allowed,  as  required  by  the  58tb  section  of  the  said  statute.  By  the 
38th  of  such  rules  and  by-laws,  under  which  the  conviction  took  place, 
it  is  provided: 


i<  That  if  any  freeman  of  the  said  Company,  or  his  ^apprentice. 
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or  the  apprentice  of  any  widow  of  such  freeman,  shall  at  any 
time  or  times  hereafter  set  at  work  to  row,  or  permit  or  suffer  to  be  set 
at  work  to  row,  or  in  any  manner  navigate,  any  lighter,  barge,  boat,  or 
other  craft,  npon  the  said  river  Thames,  within  the  aforesaid  limits,  any 
other  person  not  being  a  freeman  of  the  said  Company  or  entitled  by 
law  to  work  upon  the  said  river  as  waterman,  wherryman,  or  lighter- 
man, (apprentices  bound  and  persons  upon  liking  for  the  purpose  of 
being  bound  apprentice  only  excepted),  every  person  so  offending  shall 

vnlMi  allowed  hf  the  JuitlMt  of  (be  Kiog'a  Beneh  or  Common  Pleai,  or  the  Barona  of  the 
Ixebeqaer,  or  one  or  more  of  the  snid  Jnetiees  or  Barona. 

Sect  61  enacta :  "That  it  shall  be  Iftwfal  for  the  said  court  of  Mayor  and  aldermen,  and  they 
•rs  hereby  empowered  from  time  to  time,  at  their  diaeretion,  to  limit  and  fix  the  price  or  fare 
that  every  freeman  of  the  said  Company,  or  apprentice  of  a  freeman,  or  of  a  widow  of  a  free- 
man of  the  said  Company,  shall  take  or  be  entitled  to  for  his  labour  in  conyeying  any  person  or 
penons,  in  a  wberry  or  other  boat,  from  place  to  place  on  the  said'riyer  within  the  limits  of  this 
Act,  and  also  from  time  to  time  to  alter  snob  prices  or  fares,  or  any  of  them;"  such  prices  or 
alterations  to  bo  allowed  under  the  hands  of  at  least  three  of  the  priry  oouncil. 

Sect  69  enacts :  **  That  if  any  freeman  of  the  said  Company,  or  any  apprentice,  or  any  other 
psraon  whomsoever,"  shall  hinder  any  person  from  reading  the  name  and  number  painted  on  any 
vheny,  boat,  or  reseel,  aa  directed  by  the  Aet,  or  if  any  "freeman  or  apprentice"  shall  refuse  to 
tell  bis  christian  or  surname,  or  the  number  of  his  boat,  to  any  person  demanding  the  same,  on 
being  paid  any  fare  or  price,  or  give  a  false  name  or  number,  or  make  use  of  abnsire  language, 
''every  sueh  freeman  or  apprentice,  and  other  person  so  offending,"  shall  forfeit  any  aum  not 
•zeecding  iL 

Sect  102  enacts:  "That  nothing  in  this  Act  contained  shall  prevent  any  person  or  personit 
from  keeping,  and  using  and  rowing  by  their  servants,  any  lighter  or  lighters,  or  other  large  cran 
for  carrying  their  own  goods,  provided  such  servants  be  freemen,  or  apprentices  to  freemen,  or 
to  ths  widows  of  freemen  of  the  said  Company." 

6oct  103 :  "  Provided  nevertheless,  and  be  it  further  enacted,  that  if  such  person  or  persons 
■hall  carry  or  cause  to  be  carried  In  hia  or  their  lighter  or  lighters,  or  other  large  crafl,  any  paa- 
woger  or  passengers  for  hire,  or  any  goods,  wares,  or  merchandises  for  hire,  or  otherwise  than 
their  own  as  aforesaid,  or  shall  row  in  or  navigate,  or  permit  or  suffer  any  person  or  persons  to 
row  in,  navigate,  or  work  any  such  vessel  or  vessels,  who  is  not  a  freeman,  or  an  apprentice  to  a 
freeman  or  to  a  widow  of  a  freeman  of  the  aaid  Company,  ho  and  they  sh^  for  any  such  offence 
forfeit  and  pay  any  sum  of  money  not  exceeding  IHL" 
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forfbit  and  pay  for  every  such  offence  any  sum  not  exceeding  40i.  nor 
less  than  10$.*' 

fidmonds  was  convicted,  as  a  freeman  of  the  Company  of  the  Master, 
wardens,  and  commonalty  of  Watermen  and  Lightermen  of  the  river 
Thames,  before  Charles  Lacey,  the  master,  and  Henry  Orey,  the  senior 
warden,  of  the  said  Company,  on  the  oath  of  Jamea  Robert  Savage^ 
also  a  freeman  of  the  said  Company,  for  having,  on  the  8d  day  of  April, 
in  the  year  1854,  nnlawfally  permitted  and  suffered  a  certain  person, 
named  William  Sargent,  to  be  set  at  work  to  navigate  a  certain  barge 
named  Thomas ;  and  which  said  barge  he,  the  said  W.  Sargent,  did 
work  and  navigate  upon  the  river  Thames  between  the  town  of  New 
Windsor  in  the  county  of  Berks,  and  Yantlet  Creek  in  the  county  of 
Kent,(a)  to  wit,  at  the  parish  of  Saint  John  of  Wapping  in  the  ooimtj 
of  Middlesex,  he,  the  said  W.  Sargent,  not  being  a  freeman  of  the  said 
Company,  or  entitled  by  law  to  work  upon  the  said  river  there  as  water 
man,  wherryman,  or  lighterman,  he  the  said  William  Sargent  not  being 
^QQ7l  ^^  apprentice  to  a  freeman,  or  to  the  widow  of  a  freeman  *of 
-'  the  said  Company,  nor  a  person  upon  liking  for  the  purpose  of 
being  bound  apprentice :  contrary  to  the  rules  and  by-laws  of  the  said 
Company,  made  according  to  the  statute  in  that  behalf. 

The  appellant  is  a  freeman  of  the  said  Company  of  Waterman  and 
Lightermen :  and,  on  the  day  mentioned  in  the  conviction,  the  appel- 
lant's barge  not  being  within  any  of  the  exceptions  mentioned  in  the 
statute,  and  being  of  between  fifty  and  sixty  tons  burthen,  was  under 
the  control  and  direction  of  one  Benjamin  Oxlade,  a  freeman  of  the 
Watermen's  Company,  the  said  B.  Oxlade  being  the  captain  of  the  said 
boat,  and  then  working  the  said  boat  at  the  place  mentioned  in  the  con- 
viction, with  W.  Sargent,  the  person  named  in  the  conviction.  W. 
Sargent  was  not  a  freeman  of  the  said  Company,  nor  an  apprentice  to 
a  freeman,  or  to  the  widow  of  a  freeman  of  the  said  Company,  nor 
entitled,  under  the  provisions  of  the  said  statute,  to  work  on  the  said 
river  as  a  waterman,  wherryman,  or  lighterman,  nor  within  any  other 
of  the  exceptions  contained  in  the  said  statute. 

He  was  employed  on  board  the  bargto  on  the  occaaion  in  question  bj 
the  appellant,  and  was  assisting  Benjamin  Oxlade  in  the  working  and 
navigation  of  the  barge,  and  was  actually  engaged  in  rowing  and  nari- 
gating  the  same. 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion  that  the  said  rnle 
or  by-law  is  bad  in  law,  or  that  the  above  facts  are  not  sufficient  in  law 
to  support  the  said  conviction,  then  the  same  is  to  be  quashed :  bnt,  if 
the  Court  shidl  be  of  a  contrary  opinion,  then  the  said  conviction  is  to 
be  affirmed.  (Provision  for  entering  judgment  of  Sessions  aooordinglj«) 
MQon  *^^®  ^^^  ^^  argued  on  an  earlier  day  of  this  Term.(i) 
-'      Sectlandy  in  support  of  the  oonviction. — The  appellant  is 

(a)  The  limito  mentioned  in  the  Act,  seet  S. 

(6)  April  25th.    Before  Lord  Campbell,  C.  J.,  Wightmaa,  Brle^  sad  Cromplo^  A^ 
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clearly  bronght  by  the  facts  within  the  88th  by-law.  [J.  W.  Hud^ 
Heitotif  for  the  appellant,  admitted  this.]  The  only  question,  there- 
fore,  is  whether  the  by-law  can  be  supported.  It  is  made  under  the 
aathority  of  sect.  57.  It  is  merely  a  direct  prohibition  of  that  which 
19,  in  effect,  provided  by  sects.  102,  108.  The  only  objection,  there* 
fore,  which  can  be  made  is  that  it  imposes  a  penalty.  [Wightman,  J. 
—Sect.  57  allows  of  the  annexation  of  reasonable  penalties  and  for- 
feitures to  the  by-laws.]  In  Beed  v.  Ingham,  8  E.  &  B.  889,  901  (E. 
C.  L.  B.  YoL  77),  which  turned  on  another  section  (37th)  of  this  Act, 
Erie,  J.,  treated  the  privileges  as  given  for  the  public  good,  and 
interpreted  the  Act  on  the  assumption  that  the  Legislature  had  in  view 
the  proper  instruction  of  the  persons  intrusted  with  the  navigation  of 
tbe  vessels  which  were  the  subject  of  the  enactments.  Other  sections^ 
as  the  61st  and  69th,  show  that  the  public  benefit  was  the  object  to 
which  the  Legislature  looked.     The  by-law  carries  out  that  object. 

J.  W.  SuddlutaUj  contrd..-^The  object  of  the  by-law  rather  seems 
to  have  been  the  protection  of  the  members  of  the  Company,  No  favour 
will  be  shown  to  a  construction  aiding  a  monopoly,  which  is  odious  at 
common  law.  The  public  benefit  would  surely  be  amply  provided'  for 
bj  enactments  confining  the  management  of  the  vessels  to  the  instructed 


watermen.    The  conviction  *here  is  for  allowing  a  single  person, 
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not  privileged,  to  act.  If  the  by-law  be  good,  nobody  can  be 
called  in  to  aid  on  any  emergency.  [Lord  GampbblIi,  G.  J. — We  may 
Bappose  the  by-law  to  refer  only  to  a  person  employed  as  a  regalar 
rower  in  the  ordinary  course  of  navigation.]  If  so,  the  facts  of  the 
case  do  not  bring  it  within  the  by-law.  Sect.  57  requires  that  the  ^  by- 
laws be  not  inconsistent  with  any  of  the  laws  of  this  kingdom,  or  the 
provisions  and  directions  in  this  Act  contained,  or  any  of  them."^  Vow 
the  by-law  in  question  is  made  applicable  to  boats  of  any  size,  not  only 
when  used  for  hire  or  gain,  but  to  boats  which  the  owner  may  be  using 
for  his  own  purposes.  But  from  sects.  102,  108,  it  may  be  inferred 
that  persons,  using  such  boats  as  are  not  large  craft,  may  employ  their 
own  servants,  though  not  freemen,  fcc. :  and  sect.  87,  which  will  include 
smaller  boats,  is  confined  to  the  working  them  («for  hire  or  gain."  The 
Act  clearly  would  not  comprehend  the  case  of  two  men,  not  freemen, 
&e.,  carrying  their  own  goods  in  their  own  boat :  it  cannot  be  that,  if 
one  were  a  freeman,  this  was  to  be  rendered  illegal.  [Erlb,  J. — Yov 
mast  not  assume  that  the  by-law  is  contrary  to  law  because  it  makes  a 
provision  which  is  not  in  the  law  already.]  The  restriction,  if  not  in 
ftocordance  with  the  statute,  is  bad  as  being  in  restraint  of  trade. 

SeoOajidj  in  reply. — On  the  finding  in  this  case,  it  must  be  taken 
that  the  party  was  employed  for  hire.  [Wightman,  J. — The  question 
^  M  to  the  by-law.]  Sect.  57  enables  the  Mayor  and  aldermen  to 
&>Bke  by-laws  going  beyond  the  existing  law,  if  they  do  not  contravene 
>t*    The  fallacy  of  the  argument  on  the  othes  side  is  in  arguing  that 

vou  iv._7T 
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*iAnni  ^^®  by-law  can  do  no  more  than  *the  statute  has  done.  la 
^^""J  Tisdell  V.  Combe,  7  A.  &  E.  788  (E.  C.  L.  R.  yoL  U\  it  wai 
decided  tbat^  under  sect.  57,  a  by-law  might  be  made  for  the  regula- 
tion of  steamboats :  yet,  as  was  decided  in  Heed  v.  Ingham,  8  B.  ft  C. 
889  (E.  C.  L.  R.  vol.  10),  steamboats  are  not  within  the  pr<^bitioa 
in  sect.  37.  Besides,  the  by-law  here  is  directed,  not  ag^nst  strangen, 
but  against  freemen :  sect.  87  is  against  strangers :  the  by-law  may 
therefore  well  go  beyond  the  statute.  [Crohpton,  J. — ^Would  the  by- 
law be  reasonable  if  it  went  beyond  the  general  purpose  of  the  Act,  the 
public  object,  as  by  interfering  with  the  use  of  pleasure  boats  by  their 
owner  ?]  The  by-law  must  be  construed  reasonably.  Bui,  in  fact,  the 
public  might  well  be  injured  by  an  unskilful  use  of  a  pleasure  boat  by 
its  owner.  Our.  adv.  vulL 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  this  conviction  ought  to  be  affirmed. 

The  appellant  admits  that  he  had  violated  the  by-law  on  which  the 
information  is  framed,  and  that  he  was  properly  convicted  if  the  by-Uw 
be  valid.  It  purports  to  be  made  by  the  Mayor  and  aldermen  of  the 
city  of  London,  under  the  authority  of  an  Act  of  parliament,  7  fc  8  6. 
4,  c.  Izxv.,  «  For  the  better  regulation  of  the  watermen  and  lightermen 
on  the  river  Thames,  between  Yantlet  Creek  and  Windsor."  And  the 
only  question  is,  Whether  the  by-law  is  authorized  by  the  Act,  which 
(sects.  57  and  58)  empowers  the  Mayor  and  aldermen  to  make  soch 
*10011  ^'by-laws  as  they  shall  think  proper,  for  the  ^government  and 
-'  regulation  of  the  freemen  of  the  said  Company,"  «<  and  the  boats, 
vessels,  and  other  craft  to  be  rowed  or  worked  within  the  limits  of  this 
Act,"  provided  the  said  by-laws  «<be  not  inconsistent  with  any  of  the 
laws  of  this  Kingdom,  or  the  provisions  and  directions  in  this  Act  eoa- 
tained,"  and  be  allowed  by  a  Judge  of  one  of  the  Buperi(Mr  Courts  at 
Westminster. 

The  appellant's  counsel  contended  that  the  by-law  is  inconsistent  with 
the  laws  of  this  Kingdom,  and  the  provisions  and  directions  coutaiaed 
in  the  Act,  as  it  seeks  to  prevent  any  freeman  of  the  Company  from 
setting  <<  at  work  to  row,  or  permit  or  suffer  to  be  set  at  work  to  row, 
or  in  any  manner  navigate,  any  lighter,  barge,  boat,  or  other  craft, 
upon  the  said  river  Thames,  within  the  aforesaid  limits,  any  other  per- 
son not  being  a  freeman  of  the  said  Company."  This,  it  is  said,  would 
render  it  penal  for  a  freeman,  in  case  his  barge  were  in  danger  of  sink- 
ing from  some  unforeseen  peril,  to  call  in  the  assistance  of  a  non-free- 
man to  save  her.  But  we  think  that  the.  by-law  is  not  directed  against 
the  employment  of  any  persons  on  such  an  emergency,  aud  applies  obIj 
to  the  employment  of  persons  for  the  ordinary  rowing  and  navigatioa 
of  the  barge  or  other  craft.  We  are  then  told  that  it  would  prohibit  a 
freeman  from  permitting  any  non-freeman  to  assist  in  rowing  or  aavi^ 
gating  his  barge,  although  not  for  hire,  and  although  the  barge  may  ntt 
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at  the  time  be  navigated  with  a  view  to  hire.  We  doubt  very  much 
whether  this  would  be  a  setting  <<  at  work  to  row/'  or  permitting  <(  to 
be  set  at  work  to  row/'  or  <<  navigate/'  within  the  meaning  of  the  by- 
law. Boly  if  it  were,  we  do  not  think  that  the  by-law  would  be  bad. 
A  by-law  cannot  be  said  to  be  inconsistent  with  the  laws  of  this  King- 
dom merely  ^because  it  forbids  the  doing  of  something  which  p^-tAAQ 
might  lawfully  have  been  done  before,  or  requires  something  to  ^ 
be  done  which  there  was  no  previous  obligation  to  do ;  otherwise  a  nomi- 
nal power  of  making  by-laws  would  be  utterly  nugatory.  No  maxim 
of  the  common  law  has  been  pointed  out  which  is  violated  by  this  regu- 
lation. 

Bat  the  objection  was  chiefly  rested  on  sections  102  and  108  of  the 
Act,  which  forbid  only  .the  employment  of  non-freemen,  when  servants 
of  the  owners  of  lighters  or  other  large  craft,  for  carrying  their  own 
goods,  or  the  employment  of  non-freemen  in  lighters  or  other  craft  car- 
rying passengers  for  hirci  or  goods  or  merchandise  for  hire.  Certainly 
neither  of  these  sections,  nor  any  part  of  the  Act,  goes  the  full  length 
of  the  by-law  in  prohibiting  the  employment  of  non-freemen  in  rowing 
and  navigating  barges  on  the  Thames.  But  the  by-law  is  not  neces- 
sarily inconsistent  with  the  provisions  and  directions  of  the  Act, 
although  it  forbids  that  which  the  Act  did  not  forbid.  It  does  not  seek 
to  forbid  anything  which  the  Act  directed  to  be  done :  and  there  is  no 
provision  of  the  Act  which,  the  by-law  being  enforced,  will  not  have  its 
fall  operation.  With  the  sanction  of  a  Judge,  a  power  is  given  of 
making  a  by-law  beyond  the  provisions  and  directions  of  the  Act,  if  not 
ineaniiitent  with  them.  The  by-law  operates  directly  only  on  freemen 
of  the  Company :  and,  in  as  far  as  non-freemen  may  be  prevented  from 
working  in  barges  without  hire,  it  can  hardly  be  said  that  they  can  com- 
plain of  any  encroachment  on  the  freedom  of  trade.  Those  in  whom 
the  power  of  making  by-laws  on  this  subject  is  vested  might  have  rea- 
son to  believe  that  it  would  conduce  to  the  safe  navigation  of  the  river 
Thames  to  require  that  the  barges  of  freemen  should  be  navi-  r^ciAAo 
gated  exclusively  *by  persons  who  have  been  regularly  trained  ^ 
as  watermen  or  lightermen. 

We  cannot  be  influenced  by  the  arguments  founded  upon  the  suppo- 
sition that  this  Company  is  an  odious  monopoly.  Taking  care  that  it 
Qsorps  no  privileges  which  have  not  been  lawfully  conferred  upon  it,  we 
are  bound  to  suppose  that  it  has  been  created  and  continued  for  the 
public  good,  and  to  put  a  reasonable  construction  on  the  laws  passed 
for  its  protection.  Conviction  afiirmed. 
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The  QUEEN  v.  The  Inhabitants  of  EPSOM.     May  2. 

The  reqnititef  preteribed  in  leeti.  1,  2,  8  of  ftaL  38  O.  3,  e.  48,  to  be  ol>wmd  in  biBdiag  a  bay 
apprentice  to  a  chimnej  f weeper,  as  to  the  approbation  of  joftioea,  the  form  of  the  indenten^ 
and  the  insertion  therein  of  the  apprentioe's  age,  applied  only  to  the  oase  of  binding  by  fuiA 
officers.    See  now  stat.  4  A  5  W.  4,  o.  86. 

On  appeal  against  an  order  removing  Mary  Clark  and  her  four  law- 
ful children  from  the  parish  of  St.  Mary  Islington,  in  Middlesex,  to  the 
parish  of  Epsom,  in  Sarrey,  the  Sessions  confirmed  the  order,  sabjeet 
to  the  opinion  of  this  Court  on  a  case  substantially  as  follows. 

At  the  hearing  of  the  appeal,  the  respondents,  in  support  of  their 
order,  proved  that  George  Clark,  the  husband  of  the  said  Mary  Clark, 
was,  in  the  year  1826,  bound  by  an  indenture  of  which  the  following  is 
a  copy. 

<<  This  indenture  witnesseth  that  George  Clark,  of,"  &c.,  <«  by  anJ 
with  the  consent  of  his  said  father,(a)  doth  put  hknself  apprentice  t: 
Jane  Williams,  of,"  &c.,  <<  chimney  sweeper,  to  learn  her  art,  and  with 

*lOO<i1  ^^^'  ^^^^^  ^^®  manner  of  an  apprentice,  to  serve  from  the  day  of 
-*  *the  date  of  the  indenture  unto  the  full  end  and  term  of  eight 
years  from  thence  next  following,  to  be  fully  complete  and  ended: 
during  which  term  the  said  apprentice  his  mistress  faithfully  shail 
serve,"  &c.  (stipulations  as  to  the  conduct  of  the  apprentice).  <<Aiid 
the  said  Jane  Williams,  for  and  in  consideration  of  the  services  to  be 
done  and  performed  by  the  said  George  Clark,  her  said  apprentice,  in 
the  art  of  a  chimney  sweeper,  which  she  nseth,  by  the  best  means  that 
she  can  shall  teach  and  instruct,  or  cause  to  be  taught  and  inatnicted, 
finding  unto  the  said  apprentice  au£Scient  meat,  drink,  washing,  clotlungf 
lodging,  and  all  other  necessaries  during  the  said  term.  And,  for  the 
true  performance  of  all  and  every  the  said  covenants  and  agreements, 
either  of  the  said  parties  bindeth  himself  and  herself  ante  the  other 
by  these  presents.  In  witness  whereof,"  &c.  Signed  and  sealed  bj 
George  Clark,  James  Clark,  and  Jane  Williams. 

It  was  also  proved  that  George  Clark  served  Jane  Williams  for  the 
period  of  seven  years,  under  the  said  indenture,  and  during  the  whole 
of  that  time  resided  and  slept  in  the  appellant  parish.  It  was  also 
proved  that  George  Clark  was  so  bound  by  and  with  the  consent  of  his 
father :  but  the  indenture  did  not  state,  and  it  did  not  thereby  appear, 
that  the  binding  was  by  and  with  the  consent  and  approbation  of  two 
of  Her  Majesty *s  justices  of  the  peace.  It  was  also  proved  that  George 
Clark  was  above  the  age  of  eight  years  at  the  time  of  such  binding. 

It  was  objected,  on  the  part  of  the  appellants,  that  no  settlement 
could  be  gained  in  their  parish  by  George  Clark  residing  there  whibt 
aerving  under  the  said  indenture. 

(a)  Sie.    The  ease  did  not  set  out  the  parties.    It  was  understood,  In  the  aifamea^  that  Jtam 
Clark,  who  exeoated  the  indenture,  was  the  father  of  Ckorg^  dark. 
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4^6  question  for  the  opinion  of  the  Court  is:  Whether,  r«<|AAe 
under  the  above  indenture,  George  Clark  legally  gained  a  settle-  '- 
ment  in  the  appellant  parish  by  residence  whilst  serving  his  mistress*. 
If  the  Court  should  decide  that  a  settlement  was  gained^  the  order  of 
removal  and  the  order  of  Sessions  are  to  be  confirmed :  if  otherwise, 
both  orders  to  be  quashed. 

BcdkiUf  in  support  of  the  order  of  Sessions. — ^Ihe  objections  will  be 
that  it  was  not  proved  that  the  consent  of  justices  was  given  to  the 
binding,  and  that  the  indenture  does  not  state  such  approbation,  accord- 
ing to  the  form  of  the  schedule  in  the  Act  next  mentioned,  nor  the  age 
of  the  child.  The  question  arises  under  stat.  28  6.  8,  c.  48 ;  for  stat.  4 
&  5  W.  4,  c  85,  which  repeals  that  statute,  but  re-enacts  most  of  its 
provisions,  was  not  passed  till  after  the  binding.  The  first  three  sec* 
tions  of  stat.  28  O.  8,  c.  48,  relate  to  bindings  of  poor  children  bj 
parish  officers.  Sect.  1  empowers  the  parish  officers,  with  the  consent 
and  approbation  of  two  justices  <«  (such  consent  and  approbation  to  be 
signified  by  such  justices  in  writing,  under  their  hands,  according  to  the 
form  prescribed  by  the  indenture  contained  in  the  schedule  hereunto 
annexed),  to  bind  or  put  out  any  boy,  or  boys,  who  is,  are,  or  shall  be 
of  the  age  of  eight  years,  or  upward;  and  who  is,  are,  or  shall  be 
chargeable,  or  whose  parents  are  or  shall  become  chargeable  to  the 
parish  or  parishes,  or  places,  where  they  shall  so  be ;  or  who  shall  beg 
for  alms ;  or  by  and  with  the  consent  of  the  parent  or  parents  of  such 
boy  or  boys,  to  be  apprentice  and  apprentices"  to  chimney  sweepers, 
till  the  age  of  sixteen ;  <«and  such  bindmg  out  any  such  apprentice  and 
apprentices,  shall  be  as  effectual  in  the  law,  to  all  intents  and  r^-tMn 
^purposes,  as  if  such  boy  or  boys  was  or  were  of  full  age,  and  ^ 
by  indenture  had  bound  himself  or  themselves  an  apprentice  or  appreur 
tices.''  Then,  sect.  2  enacts  that,  <«  to  the  end  that  the  time  of  the 
continuance  of  the  service  of  $wih  apprentice  or  apprentices  may  plainly 
and  certainly  appear ;  be  it  further  enacted,  that  the  age  of  every  9ueh 
boy  or  boys,  90  to  be  bound  apprentice  or  apprentices,  shall  be  men- 
tioned and  inserted  in  iueh  indenture;"  ««and  the  age  of  9ueh  boy  or 
boys,  90  inserted  and  mentioned  in  the  9aid  indenture  (in  relation  to  the 
continuance  of  his  or  their  service),  shall  be  taken  to  be  his  and  their 
true  age  and  ages,  without  any  further  proof  thereof."  Sect.  8  enacts 
that,  <<  to  the  end  and  intent  that  there  may  be  no  doubt  or  uncertainty  as 
to  the  form  of  the  indenture,  by  which  9ueh  boy  or  boys  shall  be  bound 
apprentice  or  apprentices  as  qfareoaidf  and  that  the  stipulations  and 
agreements  to  be  made  and  entered  into  by  the  said  master  or  mistress 
may  plainly  and  fully  appear ;  be  it  enacted  by  the  authority  aforesaid, 
that  9ueh  indenture  shall  be  made  and  written  out  according  to  the  form 
in  the  schedule  hereunto  annexed,  and  that  the  same  shall  not  be  charged 
with  or  liable  to  the  payment  of  any  higher  or  other  stamp  duty,  than 
is  now  charged  upon  indentures  for  binding  out  poor  children  by  their 

8F 
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respective  parishes  or  places."  These  pronsums  are,  so  far,  detrly 
confined  to  bindings  by  parish  oflioers :  and  therefore  it  is  in  snch  eaia 
only  that  the  provisions  as  to  obtaining  or  showing  the  eonsent  of  tb« 
justices,  inserting  the  age,  and  following  the  form  in  the  schedok,  tre 
applicable.  Then  sect.  4  is  general.  It  enacts :  ^  That  alt  indentiires, 
covenants,  promises,  and  bargains  hereafter  to  be  made,  or  taken,  of  or 
for  the  having,  taking,  employing,  retaining,  or  keeping  of  any  boy  or 

*1 00^*1  ^^7^'  ^^  ^^  ^^  ^^®  nature  of  an  ^apprentice  or  apprentices,  or 
^  servant  or  servants,  employed  in  the  capacity  of  a  climbing  boy 
or  chimney  sweeper,  who  shall  be  nnder  the  age  of  eight  years  as  afore* 
said,  than  is  by  this  Act  limited,  ordained,  and  appointed,  shall  be 
absolutely  void  in  the  law  to  all  intents  and  purposes  :*'  and  a  penaltj 
is  imposed  for  taking  an  apprentice,  &c.,  contrary  to  this  proviskm. 
Here  the  prohibition  as  to  an  apprentice  is  simply  directed  agiiait 
taking  one  under  the  age  of  eight  years :  and  the  eaae  finds  that  tUi 
apprentice,  when  bound,  was  above  that  age  in  fact :  it  was  not  neces- 
sary to  state  this  in  the  indentnre,  or  to  obtain  the  approbation  of 
justices.  An  argument  as  to  the  differenoe  of  the  easea  to  which  tiie 
different  sets  of  clauses  are  directed  arises  from  the  provision  as  to  the 
stamp  in  sect.  8.  There  might  be  a  question  whether,  when  a  child 
was  not  chargeable,  which  is  only  one  of  the  oases  included  in  sect.  1, 
the  binding  could  be  considered  to  be,  as  to  stamps,  on  the  footing  of 
the  ordinary  binding  of  a  poor  child :  this  provision  secures  that.  The 
indenture,  in  the  present  case,  would  not  be  within  that  exception. 
Sect.  6  gives  power  to  a  justice  «<  to  inquire  into  and  examine,  hear, 
and  determine,  as  well  all  complaints  of  hard  or  ill  usage  from  tbe 
several  and  respective  masters  or  mistresses,  to  whom  such  apprentice 
und  apprentices  shall  be  so  bound  ob  qfar$$auij  a$  alio  all  oomplamts  of 
such  boys  as  already  have,  or  who  shall  at  any  time  hereafter  voluntarily 
put  themselves  apprentices  to  snch  trade,  business,  or  mystery  of  s 
ehimney  sweeper  as  aforesaid."  This  rebognnes  a  distinction  betwees 
the  bindings  which  are  the  subject  of  the  first  three  sections  and  other 
bindings.  Reliance  will  be  placed  on  the  form  of  indentnre  in  tke 
*100R1  ^^^^^®  annexed  to  the  Act*  It  *runs:  "This  indenture, 
^  made,''  &e.,  <<  between  A.  B.  and  C.  D.,  ohurcfawardens  and  ore^ 
seers  of  the  poor  of  the  parish  of  in  the  county  of  [^ 

E.  F.  the  father  <»*  next  firiend  of*  the  boy  to  be  plaoed  out,  a9  the  cut 
may  he\  of  the  one  part ;  and  of  the  parish  of  in  tbe 

county  of  chimney  sweeper,  of  the  other  part :  witneeseth,  thtt 

the  said  churchwardens  and  overseers  of  the  poor  [or  the  said  £.  F.  st 
the  ease  may  be"}  by,  and  with  the  consent  and  approbation  of  6.  H.  sod 
I.  K.,  two  of  His  Majesty's  justices  of  the  peace  acting  in  and  for  the 
county,  riding,  city,  town,  borough,  or  division  [as  the  earn  may  k] 
signified  as  hereunder  written,  pot,  bonnd,  and  by  these  pr^ 

*aettts«    put  end  bind  a  poor  boy  of  the  said  pscieti 
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townsliip,  or  place,  being  of  the  age  of  jears  [09  the  case  mag 

he]  to  be  apprentice/'  &e.  It  certainly  maj  be  argaed  that  this  looks 
as  if  the  Legislature  intended  the  Schedale  to  be  used,  not  only  in  cases 
"where  the  bidding  was  by  the  parish  officers,  but  also  those  where  it 
was  by  the  father  only ;  and  that  the  approbation  of  the  justices,  and 
the  age,  must  appear  in  the  indenture  in  the  one  case  as  well  as  in  the 
other.  That  inference  would,  however,  be  at  variance  with  the  inference 
to  be  drawn,  as  pointed  out,  from  the  body  of  the  Act :  and  the  proba- 
bility is  that  alterations  took  place  in  the  body  of  the  Act  as  it  passed 
through  Parliament,  while  it  escaped  notice  that  these  rendered  an 
alteration  of  ihe  ficbedule  necessary.  The  Schedule  cannot  control 
the  enactment.  (liOrd  Campi^kll,  0.  J. — It  may  aid  in  explaining  a 
doubtful  enactment.]  That  is  its  utmost  effect.  Even  the  recital  of 
the  evil  to  be  remedied  does  not  control  a  clear  enactment.  It  is  true 
that  in  Rex  *v,  Hipswell,  8  B.  ft  G.  466  (B.  C.  L.  R.  vol.  16),  r^^QQA 
a  case  upon  this  statute,  Bayley,  J.,  in  the  course  of  the  argu-  ^ 
ment,  said :  <«The  form  of  an  indenture  given  in  the  Schedule  is  applica«> 
ble  to  bindings  by  the  parents  as  well  as  by  parish  officers :"  but  the 
remark  was  extrajudicial.  The  question  there  was  whether  sect.  4, 
avoiding  all  bindings  to  a  chimney  sweeper  of  a  child  under  eight  years 
of  age,  was  general,  not  whether  the  first  three  sections  applied  to  alt 
bindings :  and  Bayley,  J.,  in  his  judgment,  says  of  the  first  three  sec^ 
tions :  <<  It  is  not,  however,  necessary  to  decide  whether  those  clauses 
apply  to  all  bindings,  because  the  fourth  and  some  other  sections  clearly 
extend  to  cases  of  bindings  by  parish  officers  or  parents,  and  reach  all 
bindings  or  bargains  of  apprenticeship  or  service."  An  infant  clearly 
may  bind  himself  apprentice  generally :  but  this  statute,  in  the  parti- 
cular case  of  chimney  sweeper,  forbids  all  bindings  of  children  under 
eight  years  of  age ;  and,  when  they  are  bound  by  parish  officers,  imposes 
additional  cautions.  The  later  Act,  4  ft  6  W.  4>  c*  85,  is  more  general, 
and,  by  sects.  9, 10,  makes  void  all  bindings  of  children  to  chimney 
sweepers,  «  whether  such  binding  shall  be  by  a  parish  officer  or  by  the 
parent  or  next  friend  of  the  child,"  if  the  indenture  is  not  in  the  form 
prescribed  to  the  Schedule  annexed  to  Ihe  new  Act,  with  the  consent 
of  two  justices  endorsed,  and  the  age  stated  in  the  indenture. 

J.  IF.  Huddkst&nj  contrft. — ^There  is  certainly  some  obscurity  in  stat, 
28  G.  8,  c.  48,  as  was  shown  by  Bayley,  J.,  in  Rex  v.  Hipswell.  But 
the  general  intention  of  the  Act  appears  by  the  preamble,  sect.  1, 
^which  recites  that  <<the  laws  now  in  being  respecting  masters  r^i/x-iA 
and  apprentices  do  not  provide  sufficient  regulations,  so  as  to  ^ 
prevent  various  complicated  miseries,  to  which  boys  employed  in  climb- 
ing  and  cleansing  of  chimneys  are  liable,  beyond  any  other  employment 
whatsoever,  in  which  boys  of  tender  years  are  engaged :  and"  that  <'  the 
misery  of  the  said  boys  might  be  much  alleviated,  if  some  legal  powen 
and  authorities  were  giTSft  tw  the  jregulntkNn  of  cbiomey  sweepers,  and 
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their  apprentices."  This  suggests  no  distinction  between  binding  by 
parish  oflScers  and  other  bindings.  And  the  title  of  the  Act,  which  is 
insisted  upon  by  Bayley,  J.,  in  Bex  v.  Hipswell,  is  («An  Act  for  the 
better  regulation  of  chimney  sweepers,  and  their  apprentices,'*  which 
also  shows  the  generality  of  the  enactments.  It  is  admitted  that  sect 
4  is  general.  The  Schedule  plainly  is  framed  on  the  supposition  that 
the  requisites  of  showing  the  approbation  of  justices  and  the  age  are  to 
be  enforced  in  all  cases.  It  can  be  explained  in  no  other  way.  The 
6th  section  is  also  general  as  to  all  apprentices ;  and  so  are  the  7th,  which 
regulates  the  number  of  apprentices  and  provides  a  particular  dress ; 
the  8th,  which  imposes  penalties  on  masters  generally ;  sod  the  9th, 
which  forbids  the  letting  ont  or  lending  of  apprentices,  and  regulates 
the  hours  of  calling.  An  argument  appears  to  be  suggested  from  the 
use  of  the  words  «<snch"  and  << aforesaid:"  those  words  may  have  been 
introduced  with  reference  to  the  cases  contemplated  in  the  preamble: 
as  the  prohibition  against  binding  boys  under  eight  years  of  age  is 
general,  there  can  be  no  reason  for  requiring  the  inaerticm  of  the  age  in 
*10111  ^^^  ^^^^  ^^  indenture  rather  *than  in  another.    The  distinction, 

^  in  sect.  6,  between  Yoluntary  and  other  bindings  does,  it  must  be 
conceded,  throw  a  difficulty  upon  the  appellants.  The  voluntary  bind- 
ing might  perhaps  be  considered  as  opposed  to  a  binding  by  the  father, 
if  reliance  could  be  placed  on  what  is  said  in  Com.  Dig.  JuMtica  $f 
Peace  (B  65) ;  namely,  that  a  parent  may  by  common  law  bind  a  child 
apprentice  before  his  full  age :  that,  however,  would  probably  not  be 
now  held.(a)  The  new  Act,  4  &  5  W.  4  c.  85,  makes  the  requisites 
general :  yet  the  Schedule  to  each  Act  is  nearly  the  same.  A  little 
alteration  in  sect.  1  of  stat.  28  6.  3,  c  48,  would  do  away  with  modi 
of  the  supposed  inconsistency  between  the  Schedule  of  that  Act  and  the 
body  of  it :  a  stop  might  be  placed  at  «<  alms ;"  and  what  follows  might 
be  easily  changed  into  an  enactment  that  by  and  with  like  consent,  that 
is  of  the  justices,  tbo  parents  might  effect  the  binding.  This  is  scarcely 
«  greater  alteration  than  is  made  in  sect.  4,  by  introducing  <«  otherwise'* 
between  <«  as  aforesaid"  and  <«  than,"  which  yet  must  be  done,  as  appesrs 
from  the  argument  and  judgment  in  Bex  v.  Hipswell. 

Lord  Campbbll,  C.  J. — ^I  am  clearly  of  opinion  that  the  indenture 
is  not  void.  As  the  Act  now  under  consideration  has  been  superseded 
by  a  later  one,  we  shall  probably  not  be  called  upon  again  to  constme 
the  earlier  Act :  and  it  is  not  necessary  to  enter  into  a  minute  critidsm 
of  its  enactments,  which  have  been  clearly  expounded  to  us  by  Mr. 
*1 0121  ^^^^^^  ^^^  ^'*  Htiddletton,    *0n  attending  to  their  reasoning, 

-'  it  appears  to  me  that  the  first  three  sections  apply  to  bindings 
by  parish  officers,  and  to  such  bindings  only.  The  Legislature  confined 
the  requisites  of  the  approbation  of  the  justices  and  the  insertion  of  the 
age  of  the  child  in  the  indenture  to  these  bindings.    Then  sect.  4  applies 

(a)  Sm  Bex  e.  Aaetby,  8  B.  a  Aid.  iS4  (S»  C.  U  B.  ToL  6). 
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generally :  no  ehild  under  the  age  of  eight  is  to  be  bound  apprentice  to 
a  chimney  sweep.  That  includes  all  cases  of  binding,  though  the  first 
three  sections  are  confined  to  parish  bindings.  Perhaps  the  Legislature 
found  that  the  children  were  treated  like  slaves  and  bound  in  a  cruel 
manner  by  parish  officers,  but  were  of  opinion  that  parents  might 
be  trusted,  and  therefore  did  not  extend  all  the  requisites  to  cases  other 
than  that  of  binding  by  parish  officers.  The  enactment  in  sect.  6  is 
deebive :  for,  if  the  first  three  sections  applied  to  all  bindings,  it  would 
have  been  unnecessary  to  make  a  special  mention  of  voluntary  bindings 
in  addition  to  the  case  where  apprentices  had  been  <<  so  bound  as  afore- 
said." Therefore,  so  far  as  this  statute  went,  the  requisites  prescribed 
for  the  protection  of  these  unfortunate  children  did  not.  apply  to  the 
^sase  of  a  child  who,  being  above  eight  years  old,  was  bound  by  his 
parent.  The  Schedule  was  very  properly  brought  to  our  notice :  but 
the  Schedule  is  not  an  enactment,  and  could  be  used  only  in  the  case  to 
which  it  was  applicable.  My  unfortunate  experience  in  practical  legis^ 
lation  has  taught  me  that  enactments,  in  passing  through  Parliament, 
are  often  altered,  while  a  schedule  is  allowed  to  remiun  without  any  cor- 
responding alteration.  The  decision  in  Bex  v.  Hipswell,  8  B.  &  C.  466 
(£.  C.  L.  B.  vol.  15),  is  "^quite  in  conformity  with  our  view :  and  p^.  ^^ » 
the  dicta  in  that  case  do  not  interfere  with  it,  and  are  mere  ^ 
obiter  dicta. 

WiOHTMAir,  J. — The  argument  that  the  requisites  are  applicable  in 
cases  of  bindings  other  than  those  by  parish  officers  is  founded  almost 
entirely  on  the  Schedule.  But  sects.  1,  2,  and  8  expressly  refer  to 
bindings  by  parish  officers ;  and  sect.  6  distinctly  shows  that  the 
Legislature  supposed  that  there  would  be  cases  of  binding  distinct  from 
them. 

Erlb,  J. — It  may  be  that  there  was  an  intention  to  apply  uni* 
versally  the  requisites  prescribed  for  a  particular  class  of  bindings: 
but  we  are  bound  to  give  effect  to  all  the  words  which  we  find  in  the 
enactments. 

Gbompton,  J. — I  agree,  for  the  reasons  which  have  been  given :  on 
looking  a  little  further  in  the  Schedule  we  find  it  quite  inapplicable  to 
any  but  parish  binding :  the  apprentice  is  called  «<  a  poor  boy  of  the 
•aid  parish."  Order  of  Sessions  confirmed. 
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*10141  *^^  *^®  matter  of  an  Arbitration  between  THOMAS  BRADBT, 
-'      Esquire,  and  The  Local  Board  of  Health  for  the  District  of 
SOUTHAMPTON.    May  8. 


Vh«  Lo«al  Boifd  of  Health  of  8.  Bade  a  wvar  fhrongh  Ilia  laaA  of  B.    B.  daimod 

tion.  The  Board  maintained  that  the  land  was  not  damaged,  and  comeqiiently  that  S.  wai 
not  entitled  to  any  oompensation.  B.  called  upon  them  to  appoint  an  arbitrator  to  lettle  the 
amount  of  oompenaatioa,  onder  seet  144  of  The  Pabllo  Health  Aet,  1S48.  The  Board  wftnid 
to  do  f o.  B.  appointed  an  arbitrator,  who  ulUmatelj  nuMle  aa  award  as  partau  On  a  mn6m 
to  aet  aside  this  award,  both  pariiee  haring  agreed  to  waive  all  technical  poiata,  and  be  booad 
by  the  deeiaion  of  die  Court: 

Held:  that,  it  appearing  that  the  Loeal  Board  did  not  deny  thai  thay  had  amda  the  leww,  and 
were  liable  to  make  compenaatien,  if  there  waa  any  damage,  the  diapnta  waa  only  m  ta  thi 
amount  of  the  compensation,  and  was  therefore  under  the  Aet  to  be  settled  by  arUtratioB;  and 
that  arbltimtDn,  if  of  opinion  that  there  waa  no  damage^  mighi  award  that  the  amootef 
eompeatation  waa  nothing. 

PBTERBDOFFy  In  lasl  Term,  on  behalf  of  The  Local  Board  of  Heahk 
of  Soathampton,  obtained  a  mle  Ntei  to  aet  aside  the  award  of  Joeeph 
Hill  in  this  matter. 

From  the  affidavits,  on  both  sides,  it  appeared  that  The  Local  Boud 
of  Health  caused  a  sewer  to  be  constmcted,  which  was  eat  aeron, 
amongst  other  property,  some  building  land  belonging  in  fee  to  Mr. 
Bradby.  Mr.  Bradby  claimed  800{.  as  oompensation  from  the  Board. 
The  Board  maintained  that  his  land  was  not  damaged  by  the  sewer,  bvt, 
on  the  contrary,  benefited.  Mr.  Bradby  required  them  to  join  in  pro- 
ceeding to  arbitration  on  this  question :  but  the  Local  Board,  under  the 
advice  of  The  General  Board  of  Health,  declined  to  take  this  coarse, 
on  the  ground  that  sect.  144  of  The  Public  Health  Act,  1848,  applied 
only  where  it  was  admitted  that  there  was  damage,  the  amount  of  whidi 
was  in  dispute.  After  this  Mr.  Bradby  appointed  Joseph  Hill  as  his 
arbitrator,  and  sent  a  notice  in  writing,  accompanied  with  a  copy  of  the 

4^101  ^1  *^PP^^^°^^^^  ^f  ^^*  ^^^9  ^^  ^^^  Local  Board,  who  treated  the 
^  proceedings  as  a  nullity,  and  appointed  no  arbitrator.    Mr.  HiH 
then,  after  fourteen  days,  made  the  award  in  question.     The  app(not- 
ment  of  Mr.  Hill  was  made  a  rule  of  this  Court.       • 

Cause  was  now  shown :  when  the  Court  intimated  that  there  might 
be  some  doubt  whether,  supposing  the  award  not  to  be  antfaoriied,  thej 
had  jurisdiction  to  set  it  aside,  but  consented  to  hear  the  case  if  hoth 
parties  agreed  to  waive  all  technical  objections,  and  be  bound  by  the 
decision  of  the  Court  on  the  merits.  Both  parties  agreeing  to  this,  the 
argument  proceeded  on  this  understanding. 

Montague  Smith  {Arch^ald  with  him)  showed  cause. — The  PoUic 
Health  Act,  1848  (11  &  12  Vict. 'c.' 63),  sect.  45,  authorizes  the  Loesl 
Board  of  Health  to  make  sewers,  and  to  carry  them  across  any  lands. 
Sect.  144  enacts :  <<  That  full  compensation  shall  be  made,  out  of  the 
general  or  special  district  rates  to  be  levied  under  this  Act,  to  all  per- 
sons sustaining  any  damage  by  reason  of  the  exercise  of  any  of  the 
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powers  of  this  Aet ;  and  ui  OMe  of  dispnte  as  to  amoa&t  ihe  saino  shall 
be  settled  by  arlntratioii  in  the  manner  provided  by  this  Act."  That 
refers  to  sect.  128,  which  provides :  <<  That  in  ease  of  dispnte  as  to  the 
fimottnt  of  any  compensation  to  be  made  nnder  the  provisions  of  this 
Act  (except  where  the  mode  of  determining  the  same  is  specially  pro- 
Tided  for),  and  in  case  of  any  matter  which  by  this  Act  is  anthorised  or 
directed  to  be  settled  by  arbitration,  then,  unless  both  parties  concur 
in  the  appointment  of  a  single  arbitrator,  each  party,  on  the  request  of 
tiie  other,  shall  appoint  an  *arbitrator,  to  whom  the  matter  r«iA<|/; 
shall  be  referred/*  «And  if  for  the  space  of  fourteen  days  '- 
afker  any  such  matter  ehall  have  arisen,  and  notice  in  writing  by  one 
party  who  has  himself  dnly  appointed  an  arbitrator  to  the  other  party, 
elating  the  matter  to  be  referred,  and  accompanied  by  a  copy  of  such 
appoiatmeni,  the  party  to  whom  notice  is  given  fiiil  to  appoint  an  arbi- 
trator, the  arbitrator  appointed  by  the  party  giving  the  notice  shall  be 
deemed  to  be  appointed  by  and  diall  act  on  behalf  of  both  parties/* 
As  Mr.  Bradby  and  the  arbitrator  appointed  by  him  have  accurately 
pmrraed  this  eourse,  the  only  question  is  whether  the  dispute  between 
Mr.  Bradby  and  the  Local  Board  is,  within  the  meaning  of  the  Act,  a 
«<  dispute  as  to  the  amount  of  any  compensation."  The  Local  Board 
>8ay  that  it  is  not ;  for  that  there  was  no  dispute  as  to  the  amount  of 
compensation,  as  they  deny  that  there  was  any  compensation  due  at  all. 
If  they  had  denied  Mr.  Bradby's  title  to  the  land  through  which  the 
sewer  was  cut,  that  would  not  have  been  a  question  for  arbitration ; 
Regina  v.  London  and  North  Western  Railway  Company,  8  S.  &  B. 
443  (E.  G.  L.  R.  vol.  77) :  nor  if  they  had  denied  that  they  were  the  par- 
ties doing  the  act  complained  of ;  Regina  v.  Metropolitan  Gommissioners 
of  Sewers,  1  E.  ft  B.  694  (E.  G.  L.  R.  vol.  72).  In  such  eases  the 
liability  would  have  been  in  issue,  not  the  mere  amount.  But  here  ^ 
allegation  of  the  Local  Board  is  merely  that  the  damage  was  not  appro- 
mble.  Whether  that  was  so  or  not  was  the  very  question  for  arbitra- 
-titm.  If  the  arbitrators  had  formed  the  same  opinion  as  the  Local 
Board,  they  wouU  have  awarded  that  the  amount  of  compensation  should 
be  nothing,  which  would  have  *been  within  their  jurisdiction;  r^i^A^i^ 
;ina  v.  Lancaster  and  Preston  Railway  Company,  6  Q.  B.  '- 


759  (E.  G.  L.  R.  vol.  51).    (He  was  then  stopped  by  the  Court.) 

PeUrMdofjf  and  J7.  BMar^  eontrft.-^The  only  question  which  the 
Act  refers  to  arbitration  is  the  amount  oi  compensation :  before  that 
jurisdiction  can  arise,  the  liability  to  make  eompensation  must  be 
determined  or  admitted;  Regina  p.  Metropolitan  Gommissioners  of 
Sewers ;  which  was  on  a  different  Act,  but  one  in  very  similar  language. 
{Lord  Gampbsll,  C.  J. — ^In  that  case  the  Commissioners  asserted  that 
'another  person  was  liable,  so  that  the  dispute  there  was  as  to  liability; 
and  the  judgment  proceeds  on  that  ground.  In  the  present  case,  what 
Iground  for  denying  the  liability  do  you  disclose  on  these  affidavits  ?] 
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It  mast  be  admitted  that  the  grounds  are  not  apecifically  enou]^  dif> 
closed.  [Cbomptok,  J. — I  do  not  think  jon  should  suppose  we  proceed 
on  the  absence  of  a  sufficiently  specific  and  detailed  statement  of  the 
grounds  of  denying  the  liability :  our  ground  of  decision  is  that  the  aiB- 
davits  show  that  the  Local  Board  never  did  nor  do  dispute  their  liability 
to  make  good  any  compensation  that  might  be  due,  but  say  only  tbiut 
there  was  no  damage,  and  therefore  no  compensation  ;  and  their  l^al 
advisers  have  thought  that  equivalent  to  a  denial  of  liability.] 

Lord  Campbell,  C.  J. — We  have  been  requested  by  the  parties  to 
give  our  opinion,  on  the  materials  now  before  us,  whether  there  is  any 
*  101^1  8^^^^^  ^^^  impeaching  *this  award:  and  I  am  of  opinion  tiiat 

J  it  is  a  good  award.     The  Public  Health  Act,  1848,  sect.  144, 
gives  a  right  to  full  compensation  to  all  persons  sustaining  damage  by 
reason  of  the  exercise  of  any  of  the  powers  of  the  Act,  and  <«in  ease 
of  dispute  as  to  amount  the  same  shall  be  settled  by  arbitration.*' 
Under  the  powers  of  the  Act  the  Local  Board  have  done  what  thqr  had 
a  right  to  do ;  they  have  made  a  sewer,  and,  in  so  doing,  cot  a  treneh 
through  the  applicant's  land.     He  alleges  that  he  has  sustained  damage 
from  this,  and  that  he  is  ready  to  prove  the  amount  of  his  damage. 
Buppoatng  that  he  has  actually  sustained  damage,  what  is  his  remedy? 
I  think  it  is  to  obtain  compensation  under  sect.  144.     Then  is  this  a 
<<  case  of  dispute  as  to  the  amount  of  any  compensation,"  and,  conse- 
quently, a  case  for  arbitration  under  that  section  ?    I  think  it  is.    The 
only  resistance  is  on  the  ground  that  the  making  of  the  sewer  has  done 
no  damage  to  the  applicant.    The  Local  Board  admit  that  the  applieaat 
is  entitled  to  compensation  from  them  for  any  damage  arising  from  the 
cutting  of  the  sewer,  for  which  they  admit  they  are  liable ;  but  they 
say  there  is  no  damage,  and  therefore  no  oompensation.    The  applieaat 
says  there  is  damage,  and  therefore  compensation.    lam  clearly  of 
opinion  that  this  is  a  dispute  as  to  the  amount  of  compensation,  to  be 
settled  by  arbitration ;  if  the  arbitrator  finds  tbo  damage  nominal  or 
infinitesimally  small,  he  may  find  that  the  amount  of  the  compeDsatioa 
is  nil.    Such  was  the  decision  of  this  Court  in  Begini^v.  Lancaster  and 
Preston  Railway  Company,  on  the  construction  of  a  railway  Act,  eon- 
*101d1  ^^^^^°8  *language  equivalent  to  that  in  the  present  Act.    That 

^  decision  was  approved  of  by  Lord  Truro  in  The  East  and  West 
India  Docks  and  Birmingham  Junction  Railway  Company  v.  Gattke,  8 
Macn.  ft  0. 155, 171,  and  by  the  whole  of  this  Court  in  Regina  v.  Lon- 
don and  North  Western  Railway  Company,  8  E.  &  B.  448  (K  G.  L  B. 
vol.  77).  There  was  in  that  case  a  diiference  of  opinion  on  one  point ; 
but  the  judgment  of  the  majority  shows  that  we  all  joined  in  approving 
of  the  decision  in  Regina  v.  Lancaster  and  Preston  Railway  Company, 
6  Q.  B.  769  (E.  C.  L.  R.  vol.  51).  Regina  v.  Metropolitan  Comniii- 
sioners  of  Sewers,  1  E.  fc  B.  694  (E.  C.  L.  R.  vol.  72),  does  not  in  the 
slightest  degree  conflict  with  this  decision.    In  that  case  the  fict  that 
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there  was  damage  was  not  in  controversy,  bat  the  Commissionen 
asserted  that  other  persons  were  liable  for  that  damage.  Here  the 
Local  Board  admit  that  they  would  be  liable  for  any  damage,  bat  deny 
that  there  is  any.  There  damage  was  admitted,  and  the  issae  was  on 
liability.      Here  liability  is  admitted,  and  the  issue  is  on  the  damage. 

WiOHTMAiv,  J. — If  the  objection  to  this  award  were  well  founded,  it 
would  enable  Local  Boards,  in  all  cases,  to  deprive  parties,  who  really 
had  sustained  damage,  of  any  remedy  under  sect.  144,  simply  by  alleg- 
ing that  they  were  not  entitled  to  compensation.  In  the  present  case 
it  does  not  appear  on  the  affidavits,  nor  has  it  been  suggested,  that 
there  is  any  dispute  except  one ;  and  that  is  clearly  within  the  jurisdic- 
tion of  the  arbitrator ;  for,  according  to  the  decision  in  Begina  v.  Lan- 
caster and  Preston  Railway  Company,  6  Q.  B.  759  (E.  C.  L.  R.  vol. 
51),  under  a  reference  as  to  the  amount  of  compensation,  the  arbitra- 
tors might  find  that  *the  amount  was  nothing.  Inthejudg-  r^-trxofi 
ments  in  Regina  v.  Metropolitan  Commissioners  of  Sewers,  the  ^ 
distinction  between  disputes  as  to  amount  and  liability  is  pointed  out. 

Erle,  J. — The  question  is,  whether  the  arbitrator  had  jurisdiction  to 
make  this  award.  That  depends  on  whether  the  controversy  was  a 
"dispute  as  to  the  amount  of  any  compensation*'  within  the  meaning 
of  sect.  144.  The  facts  brought  before  us  by  the  affidavits  are  that  the 
Local  Board  has  done  what,  but  for  the  Act,  would  have  been  a  tres- 
pass, for  which  damages  would  have  been  recoverable.  The  Act  takes 
away  the  right  of  action  for  this,  and  substitutes  another  tribunal  to 
assess  the  compensation.  The  Local  Board  do  not  deny  that  they  have 
done  the  act ;  but  they  say  that  the  damages,  but  for  the  Act,  would 
have  been  only  nominal,  and  therefore  the  compensation  under  the  Act 
nothing.     The  facts  before  us  raise  no  other  question. 

It  is  clear,  therefore,  to  my  mind,  that  the  only  question  in  dispute 
was  the  amount  of  compensation ;  and  that  is  a  question  for  arbi- 
tration. 

Crompton,  J. — ^We  are  called  upon  to  set  aside  the  award  because 
the  arbitrator  had  not,  under  the  circumstances,  jurisdiction  to  make  it. 
That  depends  upon  whether  or  not  the  facts  show  that  there  was  any 
other  question  in  dispute  than  the  amount  of  the  damages ;  and  I  think 
there  was  not.  The  Local  Board,  it  is  true,  assert  that  they  are  not 
liable :  but,  though  they  say  so,  they  show  that  their  only  ground  for 
asserting  it  is  that  they  say  there  was  in  fact  no  damage. 

*The  distinction  seems  to  me  to  be  that,  where  there  is  a  r«iAoi 
dispute  whether  the  act  complained  of  was  done  by  the  Local  ^ 
^srd,  or  as  to  something  which  would,  if  found  for  the  Local  Board, 
show  that  there  was  no  liability  to  make  compensation,  then  the  dis- 
pute is  not  within  the  jurisdiction  of  the  arbitrators ;  but  when  the  dis- 
pute is  as  to  whether  the  damage  was  more  or  less,  or  nominal,  the  case 
tt  within  their  jurisdiction.    That  is  the  decision  in  Regina  v.  Lan- 
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QBflter  and  Preston  Railway  Company,  6  Q.  B.  759  (E.  0.  L.  R.  ?dL 
51).  We  conld  not  make  this  role  absolute  wilhovt  overraling  ibfc 
case ;  and  I  think  it  proceeded  on  a  very  sound  and  proper  distiactios. 

Role  discharged. 


The  remaining  cases  of  Easter  Term,  for  want  of  space  in  this  ▼oluDe, 

ars  placed  in  YoL  Y. 


.  ./N^  \  \   *.  ^ 


AN 


INDEX 


THE  PBINCIPAL  MATTERS 


ACCOUNT, 
fonu. 
1.  Form  of  fpMUl  om6  when  Umbi  dopond 
on  qoettion  of  law.    B^.  Gtn.,  867. 

1  Form  of  brae  where  itemi  depend  oa 

qneitioos  of  &ot    Btg.  Oen,,  367. 
1  Forms  where  Court  or  Judge  decida  mA(- 

Un  of  afooonnt.    Beg,  Otg^f  865. 
4.  BxeeotioB  where  mnttere  of  Moooni  de- 

cided  bj  nrbltrnlor,  offleer,  or  Qovmtj  Court 

Judge.    Beg,  €tm^  866. 

ACKKOWLEDGMBNT. 
Of  debt. 
B7  inftsl,  180.    Ldutatioh,  II. 

ACTION. 

I  Pttties  Uiut  maj  maintain  action. 

6«r?iring  Jomt-raTeniooen  after  part  of  the 
interest  in  the  term  has  eoaleseed  with  the 
intereit  of  adeoeaaed  joint-rsTersioaer. 
Declaration,  by  B.  and  L.  against  the  exe- 
eator  of  V.,  alleged  that  O.,  holding  premises 
noder  lease  for  99  years  expiring  in  Deeem- 
ber  1849»  underlet  them  to  V.  and  8.  for  a 
term  ending  in  March,  1849,  V.  and  &  Jointly 
sad  sererally  oorenanting  with  G.  to  repair 
daring  the  term,  and  to  deliver  up  Uie  pre- 
mises to  G.,  or  his  assigns,  in  repair  at  the 
•nd  of  the  term;  and  V.  and  S.  entered  and 
became  possessed  as  Joint  tenanti : 

That,  during  the  oontinttaaeo  of  tlie  lease 
to  v.  and  a,  G.  granted  his  rerersloB  to  S., 
It,aadU: 


ThalaAerwarda  V.  aalgned  his  faittrefl  ia 
the  under-leaea  to  B. : 

Tha*  afterwards  &  died,  before  the  deter- 
miaatioB  of  the  under-lease  made  to  Y. 
andS: 

Breach:  That  Y.  did  not  deUrer  up  the 
premises  in  repair,  at  the  expiration  of  the 
under-lease  to  Y.  and  & 

On  demurrer  to  the  plea :  Held,  that  the 
declaration  showed  a  good  cause  of  action. 

For  that  the  whole  rerersion  existing  at 
the  time  of  the  breaeh  was  then  in  B.  and 
L.  alone ;  either  from  the  grant  of  the  rever- 
sion by  G.  to  6.,  B.,  and  L.  operating  so  aa  to 
cause  one  undivided  third  of  the  interest  to 
eoalesoe  with  so  much  of  S.'8  interest  in  the 
term  (which  eemhU  was  the  legal  eifect),  or 
from  one-sixth  then  coalescing  and  another 
sixth  on  the  subsequent  assignment  by  Y. 

toa 

That  B.  and  L.,  being  solely  interested  in 
tiie  whole  existing  reversion,  could  sue  alone 
on  the  corenant,  though  the  dasuges  they 
eould  recover  must  be  commensurate  with 
their  interest 

That»  supposing  (which  m«M«  was  not  the 
ease)  that,  during  the  interval  between  the 
grant  by  G.  te  8.,  B.,  and  L.  and  the  assign- 
ment by  Y.  ta  8.,  S.  was  Interested  in  the 
covenant  both  as  eoTcnantor  and  covenantee, 
this,  though  it  might  have  suspended  and 
so  destroyed  the  right  of  action  for  say 
breaeh  happening  at  that  time,  did  not  affect 
the  right  to  sue  on  the  eoTcaant  ibr  a  breach 
happening  after  8.  ceased  to  he  so  interested. 

That  Uie  right  of  action  on  such  a  cotc- 

it»  by  virtue  of  privity  of  eoatnwt  under 
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itat  82  H.  8,  e.  84, 1. 1,  if  appordonable :  but 
in  this  ease  the  pUintiffs  would  recover  with- 
out  epportionment,  tinee  the  eovenantee  was 
bound  to  leave  the  whole  of  the  premises  in 
repair,  though  the  plaintiffs  B.  and  L.  would 
be  entitled  to  only  two-thirds  of  the  damages. 

Defendant  pleaded :  That  J.  had  demised 
the  premises  for  the  99  years  to  a  party  who 
assigned  to  O.,  with  eorenants  to  keep  and 
leave  in  repair : 

That,  after  G.  had  demised  to  Y.  and  8., 
and  before  V.  assigned  to  8.,  V.  and  8.  de- 
mised to  T.  for  a  term  ending  in  June,  1848, 
T.  covenanting  to  keep  and  leave  In  repair: 

That  T.  died,  and  his  estate  came  to  M. 

That,  after  the  death  of  8.  and  T.  and 
during  the  oontinnanee  of  all  the  terms,  J. 
sued  B.  and  L.  for  not  keeping  in  repair. 

That  afterwards,  in  July,  1844,  J.,  B.^  and 
L.  and  M.,  without  the  consent  of  V.,  made 
an  agreement :  by  which  M.  was  to  pay  J.  one 
sum,  and  B.  and  L.  to  pay  J.  another  sum ; 
M.  was  to  pay  J.  the  costs  of  the  action  he 
had  commenced,  and  all  rent  up  to  June, 
1844;  M.  was  to  deliver  up  possession  to  J.; 
B.  and  L.  were  to  deliver  up  to  one  V.  the 
lease  for  the  99  years,  in  trust  for  J.,  but 
to  be  produced  by  F.  to  support  any  claim 
by  B.  and  L.  upon  V.  or  any  other  person  for 
recovering  rent  due  or  to  become  due  to  B. 
and  L.,  or  for  indemnity  in  respect  of  pay- 
ments by  V.  and  L.  under  the  agreement,  or 
liabilities  of  B.  and  L.  under  the  lease,  or  in 
respect  of  covenants  eonti^ned  in  any  under- 
lease ;  when  all  such  claims  were  satisfied.  F. 
was  to  deliver  the  lease  to  J. ,  and  M.,  at  the 
request  of  J.  or  the  person  entitled  lo  the  re- 
mainder, was  to  procure  the  execution  of  a 
legal  surrender  or  assignment  of  the  lease; 
and  B.  and  L.  were  to  concur  in  surrendering 
or  assigning  their  interest  in  the  lease,  as 
J.  or  the  person  entitled  to  the  reversion 
might  require ;  J.  was  to  accept  the  sums  in 
satisfiMtion  of  all  claims  for  dilapidations  or 
rent  under  the  lease. 

That  the  action  was  settled  on  the  terms  of 
the  agreement. 

That,  in  pursuance  of  the  agreement,  with 
the  privity  of  B.  and  L.,  and  without  the 
consent  of  V.,  before  any  of  the  terms  had 
expired  by  efflux  of  time,  possession  was 
given  up  by  M.  to  J.,  who  entered  without 
V.'s  consent,  and  kept  possession,  till  after 
the  expiration  of  the  lease  to  V.  and  8. 

That  V.  died  before  the  expiration  of  the 
lease  to  Y.  and  8. 

That,  by  means  of  the  promisee^  Y.  in  his 
lifetime,  and  defendant  (his  executor)  since 
Y.'s  death,  had  been  prevented  from  entering 
on  the  premises  and  repairing  them;  and 
defendant  had  been  prevented  from  yielding 
them  up  in  repair. 

Held,  on  demurrer,  a  bad  plea. 

For  that  the  allegation  of  Y.  and  defendant 


having  been  prevented  tnm  enteriag,  kt^ 
must  be  considered  to  be  stated  merely  u  a 
conclusion  of  law  from  the  fiMts  prerioudj 
stated ;  so  that  the  question  was  whether  tksi 
facts  showed  such  a  prevention.  And  that  so 
such  prevention  appeared. 

That  Y.,  or  his  representative,  might  ban 
entered  after  the  expiration  of  the  Imn  ti 
T.  and  before  the  expiration  of  the  lease  le 
Y.  andS. 

That  the  agreement  and  aels  done  in  per. 
snanee  thereof,  did  not  operate  as  a  samBder 
of  the  interest  of  B.  and  L.,  the  appsrest 
intentimi  being  only  to  concur  in  die  tat' 
render  of  the  interest  of  M.,  even  lappoiiii^ 
that  the  interest  of  B.  and  L.  could  Im  sur- 
rendered at  that  time  without  deed:  sad 
temhU  that  it  could  not  Baddtj  r.  fi- 
gun,  71 

2.  Parties  to  trading  con  tract  with  dergyBaa, 
917.    Clibotiiav,  Y. 

8.  Auctioneer  against  vendee,  for  priee,  9M. 
Auction,  L 

n.  Against  public  officers :  discretion. 

Not  for  bon&  fide  exeroiae  of  discretioB. 

Action  against  an  emigration  oflker  midff 
The  Passengers'  Act,  1852  (15  A  16  VioL 
c.  44),  for  refusing  his  certificate  to  a  psasee- 
ger  ship  of  plaintiff,  on  the  ground  that  the 
vessel  was  so  deeply  laden  as,  in  Us  jedg- 
ment,  to  endanger  the  safety  of  the  ship  aad 
paasengers,  there  not  being  any  of  the  artidei 
enumerated  in  sect  26  on  board.  Plea:  Ket 
guilty,  by  statute.  Issae  thereon;  and  de- 
murrer. 

On  the  trial,  it  appeared  that  the  tcsmI 
had  been  surveyed  and  reported  seawortiiy; 
that  afterwards  she  was  loaded  with  a  eargo^ 
not  objectionable  in  ita  nature;  butdefeed- 
ant,  in  the  bon&  fide  belief  that  the  vessel  wa$ 
so  deeply  laden  as  to  endanger  the  ship  tsfi 
passengers,  refused  his  oertifieats  UDleis  she 
was  lightened ;  and  that  she  was  aoeordiagiy 
lightened  under  protest  to  the  plaietiri 
damage.  The  Judge  directed  a  verdirt  for 
defendant,  subject  to  leave  to  enter  a  vcidicl 
for  plaintiiL 

Held  that,  under  sect  28,  the  deftsdaat 
was  entitled  to  withhold  his  certificate,  it  is 
the  exercise  of  a  bon&  fide  disarelieA,  be 
thought  the  quantity  of  the  whole  srtieki 
on  board  endangered  the  ship  or  pasesagflnt 
though  none  of  the  articles  were  of  the  eaoe 
nature  aa  thoae  enumerated  in  aeei  21  Tkal 
he  acted  in  the  execution  of  the  Aet»  tai 
was  cona  equently  entitled,  under  sect  Sit  te 
the  verdict,  and  to  judgment  on  the  dims  int. 
Stwl  V.  Sekomhtry, 
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III.  Suspension  of  right 
1.  Effect  of   underleases   and  assiguBMli 
where  the  same  party  it  interested  both  m 


AOnON. 


AMSNDMBNT. 


KOf 


joist  f«vtnioii«r  wid  m  J«iai  Itrmor,  71. 
Auto,  1. 1. 
S.  When  il  doei  Dot  affact  the  right  to  •«•  on 
■abwqiMiit  braaehesy  7L    AnU,  I*  L 

IT.  ^ppoftionmrat  of  right. 

1.  Of  right  of  Mkioo  of  eorontot  by  anlgiiaes 

of  rovonion,  71.    Ante,  1. 1. 
S.  A«  ngardf  eorenaiiti  to  rep^,  71.   Ante, 

LI. 

▼.  If  or  iajuy  from  wroBgM  aet. 
1.  It^wrj  OMted  hj  mottolou  ptocurtmont, 
thoogh  not  tho  noooMacy  Itgnl  ooMOq[meiw, 
4QS.    BAVKBvrr,  I. 

S.  Ii^nry  eanted  by  nagltgoaoe  of  dofand- 
ant's  wotfcmany  570.    ILum  Airn  Sir- 

TAXT,  11 

VX.  Fonn. 
For  money  had  and  reeeiredt  1.    Compaht, 
LI. 

VIL  XffMt  of  aeU  pntoeUng  laMlrent  dobt- 
ori. 

What  oRor  In  lehednle  dooi  not  reriro  right 
to  MiOy  8IS.    Bamkbupt,  il  1. 

ADJUDICATION. 

L  Whatis. 

1.  What  prooaedingi  by  Uahop  on  eharge  of 
false  dootrine  are  not  an  a4Jndioation,  292. 

CLMmUTUAM,  L  1. 

2.  When  not  by  reAiaal,  292.  OuMancAV,  1. 1. 
IL  Beo  alio  JvncKSirr. 


ADMONITION. 

Bty  Mahop^  when   not  an  a^vdioation,  292. 
CiAsaTMAjr,  L  1. 


ADVOCATB. 


Bee  CoDVSBU 


AFFIDAVIT. 
in  mwse  or  tMl  prooeeding. 

To  be  in  flnt  petion  and  nmnbered  pora- 
graphi.    Meg,  Oem,  Ml. 

AOXNT. 

L  <)Baifeiott  vWtiiarna  intatmadiata  party  note 
aa  agent 

In  tranmetf  ona  between  bfllbroker,  enitomar, 
and  eapitalist,  138.  Billbbokib. 

II.  Belirery  to  agent 

Bights  of  eonsignor  how  aifeoted  by  his  de- 
lirery  of  biU  of  lading  to  his  known  agent, 
219.    Bill  of  Ladimq,  IL  1. 

m.  LiiAIUigr  of  agent  to  third  partlaa. 

What  eontraet  for  lease  made  by  an  agent 
shows  intention  to  Und  him  personally. 

VOL.  IV.— 79  8 


A  written  agreement  waa  expressed  to  bo 
made  **  Between  0.  for  and  on  behalf  of  N., 
of  the  first  part»  and  T.  of  the  seooad  part" 
By  it «  C  on  the  part  of"  N.,  agreed  to  let 
to  T.  certain  premises  for  a  term  of  years,  T. 
paying  rent  to  **  C.  for  the  nse  of  N.  No 
anotion  to  be  held  on  the  premises  without 
the  '<  aonsent  in  writing  of  C.  on  the  part  of 
N.  T.  to  take  a  lease,  and  ezecnte  a  oonn- 
terpart  thereof  **  when  ealled  apon  to  do  so 
by  Con  the  part  of  N.  C.  signed  this  in  his 
own  name.    N.  did  not  sign  it 

In  an  notion  by  T.  against  C.  for  not  oom« 
pleting  the  lease. 

Held:  that  it  snffloiently  appeared  to  bo 
the  intention  of  the  parties  that  0»  shonld 
himself  eoBtract ;  and  Chat  therefore  he  was 
personally  liable.     Tanner  r.  Okrietimn,  591 

IV.  Rights  ef  agent  against  tMid  pariiea. 

Anettoneer's  lien  and  right  of  aatiott  for 
prioe,  954.    Avcnov,  L 


AOBEEMBNT. 


See  COHTBACT. 


ALEHOUSB. 
Refosal  of  lieense :  appeal 

By  sUt  5  A  0  W.  4,  o.  7«,  s.  106,  the  JU- 
eorder  of  a  munioipal  borongh  has  no  power 
in  quarter  sessions  to  hear  an  appeal  against 
a  refusal  to  grant  a  lioenso  for  keeping  an 
inn.    Regina  r.  Coeikhumf  266 

AUBN. 
L  Pleading. 
Judicial  notiesb 

Plea,  puis  danrefn  eontlnnanoe,  that  plain- 
tlif  is  an  alien  bom  In  Bnssia,  and  is  an 
enemy  of  our  Lady  the  Qaeen,  and  not  a  sub- 
ject, and  reriding  in  this  eonntiy  without 
leare  of  the  Queen.    Demurrer. 

Held  that  the  Court  must  take  Judicial 
notice  that  Russia  was  at  war  with  this 
country;  and  that  the  plea  waa  auflficient  in 
substance.    Aleinoue  t.  Nigreu,  217 

IL  SnlBoienqy  of  plea  good  in  snbstaaoe,  217. 
AnU,L 

ALLOTTBB. 
Sobstitotion  of  nominee^  L    Compabt,  L  L 

AMBNDMBNT. 
L    By  striking  out  names  of  parties. 

1.  Name  of  co-defendant  in  action  of  eon* 
tract,  who  has  suffered  Judgment  by  de- 
fhnlt 

In  an  action  of  eontraet  against  two  de« 
fcndants,  A.  and  B.,  A.  soflered  judgment  by 
default,  B.  pleaded  Nerer  indebted,  on  which 
issue  was  Joined.  On  the  kial  it  apfaarsd  by 
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AMENDMENT. 


APPEAL. 


the  OTidenoe  that  B.,  the  d«fend«nt  who 
.  pleaded  Never  indebted,  wu  lolelj  liable, 
A.,  the  defendant  who  had  allowed  Jndgment' 
to  go  by  defaol^  not  being  a  eontraoting 
party.  B/s  coaniel  claimed  a  nontnit  The 
Jadge  ordered  the  reeord  to  be  amended,  by 
f  triking  oat  the  name  of  the  defendant  A., 
and  directed  a  rerdiet  against  B.,  subject  to 
leave  to  move  to  enter  a  nonsuit,  if  the  Coort 
should  think  that  the  amendment  ought  not 
to  have  been  made. 

Hold :  that  the  amendment  was  properly 
made ;  and  the  Court  refused  a  rule.  Or^avtt 
V.  Hum/rie9,  851. 

2.  Consequence  of  striking  out  name  as 
regards  the  party  whose  name  is  stmok  out, 
851.    Ante,  1. 

IL  In  Baakmptey  and  Insolvency. 

Amendment  of  erroneous  statement  ef  debt 
in  Insolvent's  schedule,  885.  Bamemutt, 
U.1. 

AMOTION. 
Temporary,  105.    OuinK,  I. 

APPBAL. 
t  Whether  it  lies. 

1.  Not  where  eomplaint  under  statute  giving 
appeal  is  followed  by  order  under  subse- 
quent statute  not  giving  appeaL 

By  Stat  20  G.  2,  c  19,  s.  1,  Justiees  have 
power  to  hear  complaints  as  to  wages  and 
make  orders  for  the  payment  thereof  in 
twenty-one  days,  subject  to  an  appeal  to  the 
Sessions. 

By  sUt  4  G.  4,  c.  34,  s.  5,  it  is  enacted 
that  justices  hearing  complaints  under  stat 
20  G.  2,  c.  19,  "shall  and  may"  order  pay- 
ment within  such  period  as  the  justiees  think 
fit;  and  "every  order''  "made  under  this  Act 
shall  be  final  and  conclusive,  anything  in" 
sUt  20  0.  2,  c  10,  "  to  the  contrary  in  any- 
wise  notwithstanding." 

Held :  that  there  is  no  appeal  to  the  Ses- 
sions against  an  order  made,  under  stat  4  G. 
4,  e.  84,  s.  5,  for  payment  of  wages,  the  sum 
to  be  levied  by  distress  in  case  of  non-pay- 
ment for  nineteen  days.    Etgina  v.  Btdwtll, 

213 

2.  Effect  of  provision  that  orders  shall  be 
final,  213.    Ante,  1. 

IL  Effect  of  appealing  or  omitting  to  appeal. 

1.  As  to  an  appeal  being  a  suspension  of  pro- 
ceedings, 080,  083.    Babtaud. 

2.  Estoppel  by  order  not  appealed  against, 
780.    PooB,  X.  1. 

IIL  To  Sessions  finr  what  district 
Borough  or  county  Session^  257,  259,  n.  205. 
AuBOVM.    Poel»  IV. 


IV.  Notice  of  appeal :  appellaCe  distoiet 

1.  Mention  of  wrong  tribunal,  whsi  ast 
surplusage. 

Two  justices  made  an  order  adDudgiag  tki 
settlement  of  a  fama^  PMI^rf  ehargesbb 
to  the  parish  of  L  in  the  borough  of  S.  it 
the  county  of  8.,  to  be  in  the  parish  ef  H. 
The  overseers  of  H.  gave  noUee  of  appesl  to 
the  next  Sesrions  for  the  borough  of  8.  At 
the  next  borough  Sessions  both  parties  sp> 
peered :  it  was  proved  that  the  parish  ef  L 
was  only  partly  in  the  borough,  being  psrtlj 
in  the  county  at  large^  and  that  the  ssjIbb 
was  in  the  eounty  at  large.  The  Beeerier 
after  argument  dedded  thai  the  sppeil 
ought  to  have  been  to  the  county  Ses^oai, 
and  that  he  had  no  jurisdiction  to  hesr  iL 
The  respondents  then  entered  and  respited 
the  appeal  at  the  county  Sessbas,  which 
were  the  next  after  the  notice  of  appesL  At 
the  ensuing  county  Sessions  the  appesl  wu 
called  OB,  when  the  appellants  were  nqured 
to  prove  their  notice  of  appeaL  The  ftdi 
being  proved,  as  above  stated,  the  Sesiiflu 
held  that  there  was  no  valid  noties  ef  sppcel 
to  give  them  jurisdiction  to  hear  the  sppeil. 
On  a  rule  nisi  for  a  mandamus  to  enter  cob- 
tinuaaoes  and  bear  the  appeal : 

Held :  that  the  appellants,  after  hansg 
acted  on  the  notice  of  appeal  as  a  aetiee  for 
the  borough  Sessions,  and  haviog  ippencd 
there,  could  not  treat  the  meatftoa  ef  tb« 
borough  Sessions  as  mere  snrplniafe.  Bslc 
discharged.     Regina  v.  Salop,  Jt^eta,   2^7 

2.  Mention  of  wrong  tribunal,  whea  10- 
plnsage. 

The  borough  of  C.  in  the  eounty  ef  B.  hai 
justiees,  but  no  quarter  sessions.  The  jnliea 
of  C.  removed  a  pauper  from  the  beroagh  d 
C.  to  P.  P.  gave  notice  of  appeal  to  thi 
Sessions  of  C.  Aft*r  the  expiratiea  of  th« 
twenty-one  days.  P.,  discovering  the  aiitske, 
gave  notice  to  G.  that  they  did  net  lateed  ti» 
try  the  appeal  at  the  next  Seesioas  kt  the 
county,  but  should  apply  to  such  fltirioM  to 
enter  and  respite.  At  such  Semioas,  the  sp- 
.  peal  was  entered  and  respited ;  aadaolicc  of 
trial  for  the  following  Sessions  wai  gireo  bj 
P.  to  C.  At  such  following  Sessioai,  the  tp- 
peal  was  called  on,  when  C.  objeeted  thst^ 
first  notice  was  invalid  for  namlag  the  wroaf 
Sessions.  On  this  objectioo,  tiie  Scwobi 
refused  to  hear  the  appeal. 

The  Court  awarded  a  maadaaa^  een^ 
maading  the  Seesions  to  hear  the  sppcel  it 
appearing  that  the  Sessions  had  ntoMtdU 
bear,  not  on  the  ground  of  jadgiagthesotiei 
unreasonable,  but  because  they  eeandcfedtbi 
mistake  in  it  to  prednde  them  talavfi^ 
hearing  at  alL    B^ginm  v.  BuJLin^^t^i^ 


APPEAL. 


ARBITRATION.        1027 


y.  In  pwtienlar  iiutoneei. 

Againit  orders  for  payment  of 
Ante,  LI. 


218. 


VL  Speebl 

1.  Bffeet  of   proeoeding  daring  pendency, 
680.    Bastabik. 

S.  Whether  it  ia  n  lofpenfion  of  the  proceed- 
ing appealed  against,  880.    Bastakd. 

VIL  Mandamns  to  hear. 
When  refosal  was  under  a  mistahe  as  to 
right  to  hear,  259.    Ante,  IV.  2. 

TIIL  Appeal  under  Common  Law  Proeednre 
Act,  1884. 

1.  Form  of  jndgment.    J^.  Otn,  878. 

2.  Leave  refosed  when  law  well  settled,  188. 
BnxBROKnn. 

8.  ProTlsions  procpeetive  only. 

The  CoBjnon  Law  Procednie  Ael»  185i» 
•eel.  t4,  enacting  that,  in  all  eases  of  mles 
to  enter  a  Terdiet  or  nonsoit  upon  a  point 
reserred  at  the  trial,  the  party  decided  against 
may  appeal.  Is  prospectire  only,  and  does 
not  anthoriae  an  ^pcal  on  a  mle  to  enter  a 
▼efdiet  granted  after  the  Act  came  into  opera- 
tion on  a  point  reserred  at  the  trial  hefore 
the  Act  received  the  Boyal  Assent 

And  the  Bxdieqner  Chamher,  Platt^  K, 
disssBtiente,  on  motion,  qfuashed  the  proceed- 
ings in  eiTor  in  snoh  a  case  on  this  gronnd. 
fasMfMoHT.  2\iy{or,  910 

4.  Bee  also  Bnnon. 

IX.  Connty  Coui  appeals.   Comnt  CoDnr. 

APPBABANCB. 

Leare  to  appear  and  defend  in  Bjectment»  808. 
BncTHBaT,  L  1. 

APPOINTMBNT. 

L  Of  earate  daring  sospension  of  inonmbcnt^ 
10&.    Clbbk,  L 

IL  Of  parish  deric,  105.    Clbbk,  L 

APPORTIONMBNT. 
Of  right  of  action,  71.    Actiob,  L  1. 

APPBBNTICB. 

L  Tho  binding. 
To  be  a  chimney  sweep,  1003.    Poob,  IX.  L 

n.  Parish  apprentice. 

L  Order  for  binding:  showing  jorisdlotion, 
820.    PooB,  VIL  L 

2.  Binding  and  settlement,  820.  Po0b,VIL1. 

1.  Assent  of  jostieet,  828.    Poob,  VIL  2. 

APPBOBATION. 

To  binding  apprentice  as  ebimney  sweep,  1008. 
Poob,  IX.  1. 


APPBOPBIATION. 
Of  tnmplke  road  fondi^  200.  Hmbwat,  VIII.  1. 


ARBITRATION. 
L  ArUtratots. 

When  ftincti  oflleiis:   change  of  mind,  44. 
PostpIL 

IL  Award :  by  a  smaller  number  of  arbitrators 
than  the  whole. 
How»  when,  and  where  to  l>e  executed. 

Where  a  matter  is  referred  to  the  award  of 
three  arbitrators,  or  any  two,  and  two  only 
sign,  at  differeat  times  and  places,  what  pur- 
ports to  be  an  awar^  this  is  not  in  pursuance 
of  the  submission. 

And,  in  an  action  on  the  award,  the  defend- 
ant is  entitled  to  the  rerdict  on  a  plea  that  no 
award  was  mada.     Wad0  r.  Ihmlwig,        44 

m.  Separate  indings. 
With  a  Tiew  to  costs,  470.    Post»  V. 

rV.  Collateral  documents. 
Subsequent  letter  by  arbitrator,  470.  Post,  V. 

V.  Sending  back  to  arbitrator. 
To  make  separate  findings  when  the  omission 
to  do  so  works  a  prejudice. 

Declaration  for  money  payable  for  board 
and  lodging,  and  upon  several  other  claims. 
Pleas  to  the  whole  action:  (1)  KcTcr  in- 
debted; (2)  Set-off  for  use  and  occupation 
and  other  alleged  debts.  Issues  on  the  pleas. 
The  cause  being  referred,  with  power  to  the 
Court  to  remit  it  to  the  arbitrator  in  case  of 
the  award  being  ol^ected  to,  the  arbitrator 
directed  a  Terdiet  for  the  plaintiff  on  the  first 
issue,,  and  for  the  defendant  on  the  second. 
The  defendant  applied  to  the  arbitrator  to 
know  how  much  he  had  allowed  the  plaintiff 
to  deduct  from  the  rent  in  arrear :  the  arbi- 
trator, in  answer,  stated  that  he  had  made 
only  a  rough  estimate,  finding  that  the  rent 
in  arrear  far  exceeded  the  board  and  lodging, 
which,  he  said,  was  the  only  claim  which 
plaintiff  had  made  out  On  taxation  the 
Master  allowed  all  the  plaintiff's  coste  in- 
curred in  support  of  any  part  of  his  claim  as 
coste  of  the  first  issue. 

The  Court,  on  motion  by  defendant,  re- 
ferred the  case  back  to  the  arbitrator,  in 
order  that  he  might,  if  he  thought  fit,  find 
separately  as  to  the  different  items  contained 
in  the  declaration.     Oor^  r.  Baker,  470 

VL  Pleading. 
Defences  open  under  plea  of  No  award,  44. 
Ante,  IL 

VIL  Under  Lands  Clauses  Act,  1845;  parUes 
entitled  to  proceed  by  arbi^ation. 
Not  a  charter  schoolmaster  holding  on  terms 

that  make  him  only  tenant  for  a  year,  or 

flrom  year  to  year. 
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ASSURANCE. 


Where  the  oeettfrfef  of  iMk^  hai  no  grestot 
tAterett  therein  then  at » teaant  tat »  ymtf 
or  from  year  to  year,  and  sneh  land  haa  been 
entered  upon  or  li^arioQi)^  affected  by  the 
promoter!  of  an  andertakinf  wtthla  The 
Lands  GUoaes  Coneolidation  Ael^  1846  (8  M 
9  Vict  e.  18),  he  can  obtain  eompensatioA 
only  by  the  determination  of  two  Jaitioet 
vmder  eeet  121,  and  i«  hot  entitled  to  have 
hii  elaim  aettled  by  arbitration  nndet-  eeet  6a 

By  Royal  ohartci*,  pertons  wen  Ifteor- 
j^omlad  aa  The  Gowrnort  &f  f6e  po9H9n«m», 
¥wennli§,  goodt  and  tktitfeU  o/  Tkt  Frtt 
Brtuumr  Sekool  of  tf .  By  tho  eha^tef,  the 
qovofuoie  wetv  to  flted  a  hoveoi  to  be  eaUed 
The  School  Honie,  in  which  the  i ehool  ihonld 
bo  itiy  kept:  they  liad  aho  power  to  eleet 
ibd  tMiore  the  maetet  ae  often  aa  acoofdinf 
to  iMir  diaoretioh  they  mi^t  aee  nooeaiary 
and  eonTonient.  They  appoiatod  W.  aa  achool- 
maatec^  and  pot  him  into  poaaeasion  of  Tho 
School  Honae.  The  reaolation  by  which  h# 
waa  appointed  oontaliied  terma  to  whioh  ho 
tabaoMbed  hia  oonaont^  and  by  wbleh  ho  waa 
to  keep  the  boaao  in  ropal>»  lo  tako  oortiUh 
■rtieloa  *t  a  Talaation»  and  giro  them  ip  a4 
quitting,  being  paid  for  them  at  a  Talnation^ 
and  to  giye  three  calendar  montha'  notice 
before  relinqniahing  hia  appointment:  two^ 
thirda  of  the  GoTornora,  with  the  aanction  of 
the  biahop^  were  to  have  the  power  of  romor- 
ing  him,  giring  three  montha*  notice :  bat  in 
dither  caae  the  olBco  waa  to  bo  Tacated  only 
on  Slat  Jane  ot  2l8t  Deoember. 

Held :  that  W.  had  no  greater  iateraat  in 
Ilia  hootfe  than  aa  teiiant  for  a  year,  or  from 
year  to  year,  and  therefore,  in  aeeking  oom- 
jpenaaUon  onder  the  atatate,  waa  ciOnflaed  to 
the  remedy  given  by  aect.  121.  RtfgvtM,  t. 
JfaaeAefler,  ise,^  Railway  Cbmpunj/,  88 

l^li.  Under  Common   Law  Procedore  Act, 
1864. 

1.  Forta  of  writ  of  exeeation.  Meg.  Oen,  S6l. 

2.  Form  of  apodal  cafe  and  jodgment  there- 
on.   B«ff.  Oen,  868. 

8.  Poatea  where  Jodgo  acting  mdor  a.  1, 
directa  arbitratioa  aa  to  part  aader  a.  6. 
M^.  Qtn.  869. 

4b  Form  of  writ  of  Habere  FaoiaaL  J?«f . 
Oaii.  870. 

tX.  Under  Pablic  Health  Act 
Where  the  Board  deny  all   damage,  1614. 

BOAED  OF  HlALTH,  IIL 

X.  Under  Benefit  BaUding  Societiea'  aoti. 

Doea  not  extend  to  diapatoa  with  retiring 
Mtaibera  aa  mortgagora,  122.  BufLmva 
BodtRiTi  I. 


ABRBAB8. 
Of  inteivat 
When  to  be  dealt  with  aa  pria^,  Ml. 
HlOHWAT,  YIIL  1. 

ARBBgf. 
lor  Iaqaii7«  68i.    HAiffali^ 


ASBAVU* 
Pleadia» 
Paymoat  lata  Caor^  §8. 
Covni,  L 


Pavmn  me 


AS8BNT. 
Of  idatloea»  8261    Pooi,TItl. 

A88IOKMBM. 

I.  Of  nndivided  parte   of  terersioa  to  Joiit 
tenant  of  term,  71.    A<moir,  1. 1. 

XL  QrpoU«grafaaattraM0^241  AuvbansL 


AROHBlSROP. 


Boo  Bnaor. 


ABamiuroK. 

I  OttUtea. 

L  The  poUoy. 
When  Aot  vitiated  b|f  qfaKfteatiiai  tf  At 
oanal  proviao  againat  aoloMe. 
Dedaratiom  by  iha  aaeeatet  of  H.  huA 

the  diffoolora  of  a  life  aaaamMe  eaopaj. 
alleged  that  M.  InamwA  hia  lift  f«MN,bj 
a  policy  oontaiaiag  aonditioaa:  tiL  (8). 
•<  Policiea  effected  by  peraoaa  ea  ^ir  on 
BTei,wlM  ahall  dia  ^daalHagfr  ^Ikoir 
own  haada,  or  by  tho  handa  of  Jaalieo,  vill 
beeome  Toid  oo  fir  aa  raglda  the  exornun 
Of  ateialBtralota  of  tfa*  peaaaa  ae  ^^  M 
will  remain  in  foroe  oidy  lo  the  eitait  of 
'  any  boni  fide  interoai  which  auy  ban  kci 
aoqaired  by  any  other  penea  nador  an 
aotaal  aaaignment  by  deed  for  t  vainUe 
tenaideration  In  money,  or  by  way  of  MCriftj 
or  indemnity,  or  by  Tirtne  of  any  lopl « 
equitable  Iten  aa  a  aeeaHty  for  mm^t  >#•• 
proof  of  the  extent  of  anch  intaroot  bein 
given  to  tho  dire64aia  to  their  aatlihctioa ;' 
(6).  <<  If  a  penoa  who  ahali  hare  beet  amH 
upon  hia  own  life  fbr  at  leaat  fire  youttf 
ahaU  hare  paid  a  ana  aqoivaleat  to  at  l«tf( 
five  yeara*  aaanal  premiuma,  ahall  dia  b/  bit 
own  haada^  tho  direetora  ahall  ba  at  lib«rt?< 
if  «boy  think  prsperao  ledo,batBetttb«r 
wiae,  to  pay,  for  the  baaefttof  hia  fiuail7.i*7 
anm  not  exceeding  what  the  Compaay  w^ 
hare  paid  for  tho  parohafe  of  hit  iateieitia 
tho  policy  if  it  had  been  aarreaderod  oa  tko 
day  prerloai  ta  hia  decease;  protidod  tho 

iaUfOok  la  aacb  awuiaaut  ahril  bi  k^ 
aaaored,  or  in  n  traatee  for  him,  or  far  kit  wib 

or  childna*  ailha  Haw  of  Ma  deeaeao." 

Tha  deeiaaation  then  araned  IL'i  4iA 
and  that  defendaata  had  not  paid. 
I        Plea:  That  M.  died  hjUaowakaak 


ASSURANCE. 


low 


Bi^liettioB:  That,  hUom  H's  imlk,  K. 
M^plrt4  »  booi  fi4*  l«Ui«i(  fai  Um  poU^ 
bj  mImI  MiiffnniMit  bj  w«f  of  fMOii^  for 
iMaojt  wilhla  tho  moAsiiig  of  the  oonditioiifl ; 
iiii4  proof  of  tho  ostest  of  raoh  inloreot  was, 
M»fo  aoiioBi  gifOD  to  tho  diroekon  of  tho 
Ooaifavj  to  their  aatiofhatioo.  Hold  bad^  oo 
r,  for  Bot  phowtaif  ao  anlgiUMiit  bj 


IMhor  ropUoatloa :  Thal»  bofoN  tho  doath 
•r  !!.» K.  aoqniiod  a  boai  flde  Intonil  ia  the 
foliey  by  vtrtao  of  9m  eqaitaUe  liea,  ae  a 
aoewUj  for  moaoj;  aad  front  of  tho  estont 
of  weh  iatoreit  waa,  before  aotioa,  giTen  to 
tbodiffoolon  to  their  eatiafhctloii.  IisaeboiBg 
Mo»  oq  thia  MjpUeatiei^  tho  (bote  wore  atatod 
ia  a  ease  giTing  to  tho  Coort  tho  same  povor 
4a  draw  iaferoaooe  of  f^ot  aa  a  Joiy, 

Vkm  tho  caeo  it  appoofod  that  |C|  bafoio 
Me  wafriago,  had  givan  a  bend,  eooditionod 
•a  aoeoro  50002.  to  hie  wife :  that»  not  being 
aUo  to  do  io,  an  agrooaonlwaa  made  among 
tho  fhmily,  by  which,  inter  alia,  11  waa  to 
Ineara  hii  lilb  Ibr  tho  beaelt  of  hie  wife,  abo 
pajing  the  premiami  ont  of  her  own  aeparate 
inoomo :  in  panuanee  of  which  he  effected 
tho  poliej  and  banded  ii  orer  to  K.  for  tho 
bonofit  of  tho  wife,  intending  to  anign  it  ro- 
gnlarlj;  that  no  aMignment  waa  eseenied; 
Val  tho  poU^y  remained  with  K.  aa  tmatoo 
for  tho  wife  to  H'a  death.  Thoae  fiMta  were 
oommnnleated  to  tho  direetofi* 

Hold :  that  thia  anpportod  tho  iaaao  on  the 
pari  of  tho  plaintilL 

That  It  waa  not  nooeaaaty  to  ahow,  by  ex- 
pnaa  orldeneo,  that  tho  proof  of  tho  intoreat 
hadaatiaOedthedireoton;  for  that  the  Conrt 
would  infer  ftom  tho  facta  that  the  dircctora 
wore  ao  aatiaOcd,  they  not  haTiag  diaevetfton 
to  reject  roaaonable  proot 

That  tho  poUey  waa  not  bad  in  law  aa  offer- 
ing aa  onooofagomont  to  aaieido*    Jfoore  r 
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H.  Profiao  ia  fbTo«r  of  naalgnoof  aa4  holders 
of  Uon«. 

L  BaplienHon  whoa  bod  »a  not  ahowing 
aaaignmont  by  deed,  2U.    Ant^  L  : 

1  What  oTidonoo  anppotta  allegation  of 
difoetora  being  antialod  with  praoi;  M. 
Ante,  1. 1. 

in.  Xatton  made  to  depend  on  proof  being 
giTcn  to  direetora  to  their  aatialbctlon. 

tfa  diiontiMi  to  r^ieot  fotponabla  pro«(;  lit. 
Anta,!.!, 

0Moinii.v  I  Maitao  ^nanranaoi- 

XY.  Tho  intoreat  Inaare^. 
S.  Honey  adraneed  ta  ahlpawnar  on  aoconnt 
of  freight,  600.    Poo^V. 

I.  Paaaagt  money:   ehaffg«t  to  whidi  the 
laaali>)eei 


Poli^  of  inaurance  on  '^paaaage  moneyi 
agaiaat  all  ooati^  pbargesj  and  liabilitiea  to 
which  the  owner  or  charterer  might  be  sol^ect 
nnder^  aeots,  46, 47, 48, 49,  $0,  and  61  of  Tba 
Paaaei^n  Act»  1852  (16  A  16  Vio^  0.  44). 

The  ship  waa  lost  by  porila  of  the  sea  *  tho 
paaaengera  wore  fOTod  in  a  Britich  oolooy, 
not  being  their  plaee  of  deatination;  the 
master  within  aiz  weeka  forwarded  them  to 
their  plaao  of  doatfaiatlon. 

Held :  that  the  ezpenaes  so  incattod  were 
ohargos  to  whieb  the  owner  was  snl^eot  nader 
eoete^  49  aad  60,  and  asight  be  reooTored 
nader  the  policy. 

8eot  49  doea  not  aserely  prorido  that  if 
tho  waster  dooe  not  forward  tho  paaeengort 
within  alji  weeka  tho  goTomor  may  do  ao,  bnt 
makea  it  tho  du^  of  the  laaator  to  forward 
thank    ai6Mn  V.  ^i>«4^W<  660 

T.  Local  onatoBu  aa  to  polioiea  pade  In  a  par* 
tionLMr  plaoe. 

Kot  admiaaible  when  Ineonaiateat  with  witttoa 
poUey. 

Oonnt  on  a  potloy  of  marine  Inanraaee, 
from  0.  to  P.,  in  tho  ordinary  fbrm  and  with 
the  ordinary  memorandum.  The  interest  waa 
declared  to  be  "on  money  admneed  on 
accoant  of  freight"  Arermenta :  that  tho 
intoreat  waa  In  the  shipowner  In  money  ad- 
ranccd  to  him  by  the  owners  of  the  cargo ; 
tiiat  on  the  royage  from  C.  to  P.  the  ship  waa 
damaged  by  atormy  weather,  and  Ibroed  to  go 
out  of  her  conrao  to  V.  to  bo  repaired,  and 
there  neeeaaarlly  nnloaded  her  cargo  and 
loaded  again,  and  that  dlTora  of  the  ooata  ao 
incarred  were  a  general  average,  to  whidi 
plaintiff  in  reapect  of  hia  intoreat  had  to  coa- 
tribute.  Breach  :  not  indemnifying  agalnat 
theae. 

Plea,  tiiat  the  policy  waa  made  in  London, 
and  that  by  cuatom  thoae  iaanrera,  on  money 
adranced  on  aeeonnt  of  freight,  are  not  liable 
to  make  good  a  general  aTcrago.  On  de- 
mnrrer  to  the  plea, 

Held,  that  the  iatereat  waa  anfleiently 
dcforibod  in  the  policy.  And  that  aa,  at  least, 
the  expense  of  loading  aad  nnloadlag  was  the 
aabjeot  of  a  general  areragOi  the  count  waa 
good. 

Held  also,  that  Iho  onatom  aet  np  In  the 
plea  waa  Inoonalatent  with  tho  tenna  of  the 
written  poll^i  and  waa  therefbre  laadmla* 
BibU.    Aillr./aase%  600 

VL  Geaoral  averngnt 

1.  Whn(  azpenfOi  ^x^  the  antject  of  geneipl 

aYorage^  600.   Ant^  V. 
1.  Local  oaatoBi  aa  to^  600.    Ante«V. 

Vn.  Loaa  laaared  againii 
ftononl  aifainffe,  600.    AatOi  Y. 
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ASSURANCE. 


ATTORNEY. 


Vm  PleadiBgi. 

1.  Count  for  genersl  iTenge,  when  good,  600. 
Ante,  V. 

2.  Description  of  the  interest:  money  ad- 
Tftoeed  OB  account  of  flight,  500.  Ante,  V. 

ATTACHMENT. 

Of  debt 
Of  debt  In  foreign  ooutry,  when  a  good 
defenot. 

Count  stated  that,  in  eonsideration  that 
plaintiff,  at  the  request  of  defendant,  would 
enter  into  defendant's  employ  as  European 
oorrespondeni  of  a  newspaper  till  the  service 
should  be  determined  by  due  and  eustomary 
notice,  at  a  salary,  defendant  promised  to 
retain  plaintiff  in  that  oapaeity,  to  pay  him 
the  salary,  and  continue  him  In  such  employ 
till  the  same  should  be  determined  as  afore- 
said :  that  pl^tiff  entered  into  the  senrice ; 
yet  defendant  wrongfully  disehargwl  him 
without  notieo. 

Pleas.  First:  That  the  engagement  was 
"made  upon  the  terms  and  condition  thaf 
plaindff  should,  by  every  steamer  from  Liver- 
pool to  New  York,  forward  a  letter  oontun- 
ing  European  news ;  but  plaintiff  wrongfully 
neglected  to  forward  any  letUr  containing 
•uch  news  by  several  steamers  that  sailed 
from  Liverpool  to  New  York:  wherefore 
defendant  discharged  plaintilL  Secondly: 
That  defendant  employed  plaintiff  and  plain- 
tiff accepted  such  employment  "  upon  the 
terms  and  condition  that*'  plaintiff  might  draw 
bills  upon  defendant  for  the  amount  of  plain- 
tiff's salary  as  the  same  should  become  due, 
but  should  not  draw  for  any  sum  not  due : 
but  plaintiff  wrongfully  drew  on  defendant, 
and  negotiated,  bills  for  sums  not  due,  which 
were  presented  to  defendant  and  dishonoured, 
to  the  damage  of  defendant's  oredit :  where- 
.  fore  defendant  discharged  pl^tiff 

Both  pleas  held  bad  on  demurrer,  as  not 
showing  a  default  by  plaintiff  going  to  the 
•  whole  eondition  of  defendant's  contract. 

Similar  pleas,  to  a  count  stating  the  ser- 
rice  to  be  from  year  to  year,  held  bad,  on 
demurrer,  for  the  same  reason. 

Plea,  to  money  counts,  as  to  bOL :  That  D. 
brought  an  action  against  plaintiff  in  the 
Supreme  Court  of  New  York  in  the  United 
States,  for  a  sum  exceeding  601. :  that  such 
proceedings  were  had  in  that  Court  that,  by 
process  duly  issued  out  of  that  Court,  and 
executed  upon  defendant,  the  said  60(.,  owing 
iiom  defendant  to  plaintiff,  was  duly  attached 
In  defendant's  hands  to  satisfy  the  demand 
of  D.  against  pl^nUff,  with  costs;  and  such 
ftirther  proceedingi  were  had  that  D.  re- 
covered Judgment  in    that   Court   for   the 
amount  of  his  demand  with  costs,  and  issued 
and  delivered  a  writ  of  execution  to  the 
•heriff  of  New  York:  whereupon  defendant 


beeame  liable  and  was  oUiged  by  the  laws  of 
the  State  aforesaid  to  pay  over  to  tho  sheriff 
under  the  attachment  and  exeeution  the  vtlne 
of  the  60i.  due  from  defendant  to  pXaintii; 
deducting  the  expenses  to  whieh  defeiidaBi 
had  been  put  by  the  attachment,  in  part 
satisfhotion  of  D's  demand.  And  defandant, 
being  within  the  sheriff's  baUiwiek,  paid  over 
to  the  sherifl;  under  the  attadiment  and  exa- 
cution,  a  sum  whieh,  with  the  snm  ae  de- 
ducted, was  of  the  value  of  60i :  that  plain- 
tiff and  defendant  were  at  the  tlsaa  dtneM 
of  New  York,  and  defendant  was  rabjeet  to 
the  jnrisdicUoB  of  the  Court;  and  that,  by 
the  laws  of  New  York,  defendant  wm  by 
means  of  the  premises  acquitted  aad  di^ 
charged  of  the  60<. 

Held,  on  demurrer,  a  good  plea,  as  dbewlag 
a  substantial  defence,  without  a  mora  ftimai 
or  precise  statement  of  the  law  of  Kaw  YeriL 
Oomidr.  Webh,  91 

IL  Of  person. 
For  insufflciently  answering  intarrogalarise, 
493.    IvnmnoaATOBiBi,  L 

ATTESTATION. 

L  Subscribing  witness. 
Meaning  of  the  word  "  subecribed  ^  plaot 
of  signature,  460.    WnXy  1. 1. 

IIL  Testimonium  danse. 
When  not  essential,  460.    Will,  L  1. 


ATTORNEY. 

L  UnderUkings  by  for  client. 

Undertaking  to  settle  a  purchase:  statemwt 

of  coniideration. 

Defendant  being  solicitor  for  the  purflhaaer 
of  real  estate,  who  had  made  defaal^  vrete 
to  the  solicitors  of  the  plaintifl;  who  wss  the 
Tender,  in  the  foUowing  terms  :  « to  mvs  the 
purchaser  ftrom  danger  of  entire  destnietioa 
of  his  crwlit,  there  appean  to  be  no  slter- 
native  but  for  me  to  undertake  to  settb  the 
purchase.  After  long  consideratioB,  I  vwy 
reluctantly  undertake  to  setUe  it  within  tve 
months,  if  that  wiU  be  satiafectory  to  year 

cUent." 

Held :  that  this  expressed  a  promise  eoa- 
diUonal  on  the  plaintiff's  accepting  the  offer, 
and  was  therefore  a  memorandum  of  a  eoa- 
tract  in  consideratloo  that  plaintiff  w«iM 
accept  the  offer,  sufioienUy  showing  the  eoa- 
sideraUon  to  satisfy  the  4th  section  of  tkj 
sUtate  of  Frauds.    Potetn  v.  FowUr,     611 

IL  When  not  entitled  t>  remunentiea. 
Attorney  of  plaintiff  suing  in  ffftsa  pes- 
peris,  841.    C08TB,  IIL 
in.  Warrant  of  attomay.    Wabbut  or  A^ 


ATTOBNBT  GENERAL. 


BASTARD. 


1081 


ATTORNBT  OBNBRAL. 

Hit  fiat  for  writ  of  error  in  eriminal 
QmoBMAL  Law,  I. 


869. 


AUCTION. 
L  Auetionaer'i  lien  on  the  proceeds. 

To  »  deeiftraUon  for  the  price  of  »  hone 
iold  and  delivered  by  pUintifF  to  defendant, 
defendant  pleaded  that  plaintiiF  fold  the 
horee  ai  aactloneer,  agent  and  tmatee  for  K., 
and  that  defendant  had  paid  K.  before  aetion 
brought 

Held,  on  demnrrer,  a  bad  plea.  Bolnnton 
T.  Bmiltr,  9U 

IL  Anetioneer'f  right  of  aotloB. 

For  the  priee,  againit  Tendee,  95i.    Ante,  I. 

AVERAGB. 
QaoOTal,  500.    Amubavob,  V. 

AWARD. 
8«e  ABBiTBAnov. 

BAILIFF. 
Of  eoantj  eonrt,  665.    Covbtt  Covsr,  L 

BANKRUPT. 

I.  Ifalieionily  proenring  a  party  to  be  deolared 
bankmpt  without  probable  eauee. 

Aetion    maintainable  through  acyadieation 

improper. 

Deelaratlon  ehaiged  that  defendant,  faliely 
and  maliciously,  and  without  any  reasonable 
or  probable  cause,  filed  a  petition  for  abjudi- 
cation of  bankruptcy  against  plaintiff,  and 
falsely  and  maliciously,  and  without  reason- 
s^lo  or  probable  cause,  caused  and  procured 
plaintiff  to  be  declared  a  bankrupt. 

Held  that  this  charge  was  established  by 
proof  thai  defendant  petitioned  for  the  ad- 
judication, and,  by  deporitions  false  In  fact, 
and  maliciously  made,  induced  the  commis- 
atoner  to  adjudicate  the  bankruptcy:  although 
it  appeared  that,  eren  if  the  depositions  had 
been  true,  the  ad(Judioation  could  not  hare 
been  supported  in  law.  FarUg  ▼.  Jtktnkt,  493 

IL  Protection  of  insoWent :  Schedule. 

1.  Consequences  of  erroneuf  description  of 

debt:  amendment. 

Where  an  insolvent  trader,  owing  less  than 
300f.,  has  obtained  a  final  order  of  protection 
under  stats.  5  A  6  Viet  e.  116,  and  7  A  8 
Vict  e.  96,  it  if  not  competent  to  a  creditor, 
whose  debt  is  scheduled^  to  enforce  his  debt 
by  action,  on  the  ground  that  the  amount  of 
the  debt  Is  nntruiy  described  in  the  schedule, 
unless  it  clearly  appears  that  the  error  is 
bj  caipable  aegligenoe,  or  frandt  or 


eril  intention :  he  cannot  sue  for  the  alleged 
excess :  the  proper  coarse  is  to  apply  to'  hare 
the  amount  corrected,  under  sect  30  of  stat 
7  A  8  Viet  e.  96. 

Sect  SI  of  Stat  7  A  8  Viet  e.  96,  prerenU 
the  issuing  a  fi.  fa.  upon  a  Judgment  entered 
up  on  a  warrant  of  attorney  given  before  the 
petition ;  and  the  Court  will  set  aside  such 
execution,  although  it  be  alleged  that  the 
consideration  for  the  warrant  of  attorney  it 
misdescribed  in  the  schedule.  Brook  ▼. 
Chaplin,  885 

2.  Creditor's  remedies,  835.    Ante,  1. 

3.  Debtor  owing  lest  than  SOOJ.,  835.  Ante,L 

BARON  AND  FBBfB. 

Wife's  property. 
BfliMt  of  marriage  on  wife's  tenant  at  wil^ 
647.    Poon,VULI. 


See  OouxaiL* 


BARRISTER. 


BASTARD. 


Proeeeding  to  enforoe  arrears  during  pendency 
of  special  case. 

Plaintiff  baring  been  ordered  by  the  pet^ 
sessions  to  make  certain  payments,  as  pnta* 
tive  (hther  of  a  bastard  child,  appealed  to  the 
Quarter  Sessions,  which  court  confirmed  the 
order,  subject  to  a  case.  In  less  than  six 
days  from  the  holding  of  the  Quarter  Ses- 
sions, and  more  than  a  month  from  the 
original  order,  defendant,  being  a  Justice  of 
the  county,  issued  a  warrant,  under  stat  7  A 
8  Vict  c.  101,  s.  3,  for  the  apprehension  of 
plaintiff,  on  complaint  that  the  payments 
were  in  arrear,  and  for  bringing  him  before 
two  justices ;  under  which  warrant  plaintiff 
wss  apprehended.  At  the  time  of  issuing  the 
warrant,  defendant  knew  of  the  proceedings 
on  the  appeal. 

Plaintiff  baring  sued  defendant  for  the 
imprisonment  under  this  warrant,  without 
alleging  malice:  held,  that  defendant  was 
protected  by  stat.  II  A  IS  Vict  e.  44,  s.  1» 
inasmuch  as  he  had  Jurisdiction  to  act 

Per  Lord  Campbell,  C.  J.,  and  Erie,  J.  If 
the  appeal  and  proceedings  thereon  had  sus* 
ponded  the  effect  of  the  order,  defendant 
would  hare  been  liable,  at  acting  without 
Jurisdiction :  but  they  did  not  so  operate  in 
suspension. 

Per  Coleridge,  J.,  and  Wightman,  J. 
Whether  or  not  Uie  appeal  and  proceedings 
thereon  did  so  operate  In  suspension,  the  de- 
fendant was  at  any  nte  acting  within  his 
jurisdiction  in  issuing  the  warrant  to  baTC  the 
plaintiff  brought  before  two  justices  for 
Inquiry  into  the  ease.    KmdaU  t.  WUkin$oit, 
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BILLBROKIR. 

Diioount;  oontnet  between  wbat  partiei, 
capitalist^  bUlbroker,  and  billbroker*!  one- 
tomer. 

Action  for  money  reeeived.  Plea:  Kerer 
indebted.  Plaintifls  and  defendant*  were  both 
money-dealen  and  bill-broken  in  London. 
A.  waa  a  euetomer  of  defendants.  N.  A  Co. 
were  a  firm  of  high  repute  !n  London.  A. 
brongbt  to  defendants  for  discount  an  aoeep- 
taaee  of  N.  A  Cio.  I>efendanU  took  it  to  plain- 
tilb  for  diseount,  but  refused  themselves  to  ' 
endorse  or  gnarantj  the  bllL  Plaintiffs  agreed 
to  take  it  at  the  ordinary  rate  of  disoonnt, 
expressly  on  the  credit  of  N.  k  Go.'8  name, 
and  gave  defendants  their  check  for  the 
amount,  and  defendants  gare  their  own  check 
to  A.  for  the  amount  at  a  higher  rate  of  dis- 
count After  this,  scTcral  other  acceptances 
of  N.  A  Co.  were  discounted  in  the  same 
manner.  All  these  were  genuine  and  were 
honoured.  A.  afterwards  brought  to  defend- 
ants what  purported  to  be  a  bill  drawn  on  N. 
-  A  Go.  fbr  Sa64M:,  endorsed  specially  to  A.,  and 
accepted  by  N.  A  Co.  It  was  carried  by  de. 
fondants  to  plaintiib,  who  agreed  to  take  it 
Defendants  then  procured  A.  to  endone  ii  in 
blank,  gave  it  to  plaintiffs,  receiTcd  their 
•heck  for  the  proceeds  less  discount  at  one 
nibf  and  gave  A.  their  own  check  for  the 
proceeds  less  discount  at  a  higher  rate.  It 
tnmed  out  that  all  the  names  on  this  bill, 
except  A.'8  own,  were  forgeries.  A.  was  con- 
Ticted  of  the  forgeiy,  and  became  bankrupt 
The  action  was  brought  to  recoTcr  the  amount 
given  by  plaintiffs  for  this  bilL 

At  the  trial  it  was  proved  that  in  London 
all  billbrokers  are  also  money-dealers,  them- 
•elves  discounting  bills  with  their  own  money 
for  their  customers.  Sometimes  a  biUbroker 
does  not  discount  a  bill  himself  baft  finds  a 
.  capitalist  who  will  take  the  bill,  withont  re- 
course  to  the  billbroker.  In  such  cases,  the 
onstomer  is  never  introduced  to  the  capitalist, 
but  the  capitalist  gives  his  check  to  the  bill- 
broker  for  the  amount  of  the  bill  less  the  dis- 
count agreed  on  between  the  billbroker  and 
capitalist,  and  the  billbroker  gives  his  check 
to  the  customer  for  the  amount  of  the  bill 
less  the  discount  agreed  on  between  the  bill- 
broker  and  customer :  which  rates  of  discount 
are  not  the  same. 

The  Judge  told  the  Jury  tha^  on  the  un- 
disputed liMt^  though  there  was  no  endorse- 
ment or  guarantee  and  therefore  no  wananty 
of  the  solvency  of  the  parties  to  the  bill, 
•  there  was  a  total  failare  of  consideration,  and 
plaintiffs  were  entitled  to  recover  back  the 
money  paid  for  the  bill  tiom  the  par^  with 
whom  the  transaction  was.    And  he  left  it 


to  the  Jury  to  say  whether  fha  tnnsMfiflt 
was  one  between  plaintiff^  and  defeodanki^ 
or  one  between  plaintifii  and  A.  threap  ie- 
fendants  as  agents  merely.  Verdiet  fbr 
plaintiffs. 

On  a  motion  for  a  new  trial : 

Held,  1st  That  the  verdict  was  justifiid  by 
the  evidence,  and  that»  in  such  cssss,  tkt 
contract  is  between  the  capitalist  and  bill- 
broker,  and  not  between  the  e^ntaliat  sad 
the  billbroker's  customer. 

S.  That,  though  A.'8  andorsemeat  vu 
genuine,  and  there  was  so  far  recount  oe 
the  bUl,  yet  that  the  undisputed  i»eU  th»wti 
that  the  bin  was  taken  as  an  aceeptuse  of 
N.  k  Co.,  and  tiiat  the  genuineness  of  tbcir 
acceptance  was  the  eeseace  of  the  dsseri^ 
tion;  and  that  oonseqnant^  the  dsrectim 
that  there  was  a  total  lailiire  of  considsntiaB 
was  right 

Rule  refused. 

Afterwards,  en  an  appReatSon  Ibr  Issn 
to  appeal,  on  the  last  poin^  under  stei  3i 
of  The  Common  Law  Plooedun  Act  1^ 
the  Court  in  the  exeroise  of  its  diicntiaa 
thought  the  Uw  too  well  settled  to  jestif; 
them  in  granting  snch  lenve. 

Leave  to  appeal  refosed.  Swn^  r. 
YToflierelty,  133 

BILL  or  LADDfO. 
L  BMsomge. 
Provisions  as  io  demuirage.    J^tmwmu^ 

IL  Return  of  goods  befora  voyage  eesivlstri 
1.  Terms  on  which  merehaat  sMgr  flUsBod 
back  his  goods. 

Count  for  froigh^  payable  in  advsatestL 
two  months  after  the  ship  should  sul,  fcr 
goods  placed  on  board  pinintirs  ship  then 
to  be  carried  on  a  voyage  to  P. 

Plea:  that,  after  a  naanmble  tisM  ftr 
sailing,  and  a  rsasonaUe  thae  befMethe  ibip 
sailed,  defendant  demanded  back  his  fosdi 
at  L.,  and  plaintiff  wevM  not  fedelinr  IhM. 

Beplieation :  that  the  captain  hsd  figatd 
bills  of  lading  making  the  goods  delinnM« 
at  P.  to  D.  or  anigns,  and  deUrend  tbew 
bills  of  lading  to  defondant,  and  dsiwdsBt 
had  transmitted  one  of  them  to  D.  st  P.  be- 
fore he  demanded  the  goods  bask.  Tbtt  d». 
fendant  would  not,  when  he  demaodod  bsek 
his  goods,  restore  the  bOls  of  bdiiv  oris- 
demniiy  plaintiff  against  these  who  sugbi 
become  heldsfs  of  them  and  efadm  the  foodi 

at  P. 
RejoiadAr  that  B.  wsi^  and  pbiiiiiff  kM« 

he  was,  on^  scent  for  defendsat  m^  ^^f 
no  interest  in  the  bills  of  lading,  tawiw. 
Held :  that  a  person  who  has  shippsd  goo'i 
on  a  geneial  ship  is  not  entitled  at  yloutn 
to  demand  them  back  without  payasatsf  (hi 
firtiibi:  AAdtiwtthapliftdM 
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ft  delaj  in  the  wUing  of  the  ahlp  Im  to  be  a 
breaoh  of  oontraei  on  the  pert  of  plaintiff, 
and  therefore  that  it  waa  not  neeesaary  to 
decide  whether  eueh  a  delaj  would  hare  been 
a  defenoe  to  the  aetion ;  the  plea  being  bad 
at  all  event!. 

Held,  aleoy  that  the  replication  waa  good, 
and  that  the  rejoinder  waa  no  anawer,  In- 
aamuoh  aa  plaintiff  might  be  liable  to  an 
aaeignee  of  D.  if  the  gooda  were  not  forth- 
coming at  P.  TindtM  r.  Tmffl«t,  %19 
%,  Bffoct  of  delay  in  aailing,  S19.  Ante,  L 
IIL  Endoraement  of  bill  of  lading. 
To  the  merehant'a  own  agent,  effect  aa  regarda 

tfce  iiarty  algning  the  bill  of  ladings  119. 

Ante,  IL  1. 

BILLS  OF  SZOHAKOB  AND  PB0HI8S0RT 

NOTBS. 

L  Notice  of  diahononr. 
Bafaa  the  ptitty  gMag  it  kaowa  the  fhet 

After  a  bill  haa  in  Ihet  been  diaheiMnired,  a 
Botiee  of  dlahoBOor  glTcn  by  a  party  to  the 
bfll,  in  tarma  uneqvtTooally  aeaertlBg  the 
diahononr.  If  raUd;  althoagh  the  party 
gtTiag  the  notlee  had  no  certain  knowledge 
•f  the  fhet  of  diahononr.  Jemmtngi  t.  Jtelerto, 

616 
It  Traaafer  without  reeonrae. 

Uabilitlea  where   the  name  to  which  the 
eredit  la  giren  ia  forged,  138.  BtLUaoxaB. 

m.  Diecomtb 
CoBtraet  between   London   billbroker   and 
oapltallat  with  whom  he  diaooanta  without 
Teoovfae^  13S.    BiuanoKiB. 

IT.  Uanriona    Intereat   aecnred   by  loan   on 
feeuity  of  landa,  S74.    Blsoit,  L 

BISHOP. 

What  praoaeaaga  by  »>t  an  a4|adieatlaa,  292. 
CiMwmruAmt  L  1. 

BOARD  or  HBALTH. 

1  Local  Board. 

1.  Aa  Snrreyora  of  highwaya,  29.     Poob, 
nL2. 

2.  WhenliaUetopoorrate^29.  Pooi»IIL2. 

n.  IHatrietiaCet  ••  what Taliia. 
What  to  be  rated  on  redneed  Talae  w  being 

a  railway. 

In  the  Public  Health  Act,  1848  (11  A  12 
Tiet.  c  68),  a.  88,  which  directa  that  diatrict 
Tatea  are  to  be  aaaeaaed  on  the  oecuplera  of 
all  property  rateable  to  the  relief  of  the 
poor  on  their  ftdl  net  annual  valne  of  the 
property,  ia  a  proriao  that  the  oecuplera  of, 
inter  alia,  any  land  need  only  <'  aa  a  railway, 
eonatmcted  nader  the  powera  of  any  Act  of 
PMliameiit,  for  poblie  sonTeyanoe,  ahall  be 

VOL.  IV. — 80 


aaaeaaed  in  reapect  of  the  aame*  an  one-fouHh 
of  ita  net  annual  Talue  only. 

Held  that  **  railway"  in  thia  proviao  meana 
the  way  on  which  carriagea  actually  go,  in- 
cluding tae  line  itaelf,  the  tamtablea  and  the 
aidittga,  and  that  land  need  only  for  the  pv- 
poee  of  aupportiag  thia  way,  aa  for  embank- 
menta,  Ac,  ia  within  the  profiao,  and  to  be 
aaaeaaed  at  the  lower  rate.  But  that  the  ad- 
juaota,  anoh  aa  atationa,  and  warehouaea, 
though  neceasary  for  the  working  of  the  rail- 
way, are  not  part  of  it  within  the  meaning 
of  Uie  proriao,  and  that  bund  used  for  theae 
latter  pnrpoaea  ia  aaaeaaable  at  ita  full  net 
annual  Talue.  jSSmhA  WqUb  Bailway  Com- 
fanjf  r.  ^iMUMa  Board  </ AabA,  189 

in.  Claima  for  eompenaatlon. 

When  to  be  aettled  by  arbitration :  queation 
whether  any  damage. 

The  Local  Board  of  Health  of  S.  made  a 
lewer  through  the  land  of  B.  B.  claimed 
e^mpeaaation.  The  board  maintained  that 
tlie  land  waa  not  damaged,  and  cooaequeoUy 
that  B.  waa  not  entitled  to  any  eomponaatitin. 
B.  called  upon  them  to  appoint  an  arbitrator 
to  aettle  the  amount  of  oompenaaUon,  under 
aeet  144  of  The  PubUo  Health  Act,  1848. 
The  board  refnaed  to  do  ao.  B.  appointed  an 
arbitrator,  who  ultimately  made  an  award  ex 
parte.  On  a  motion  to  act  aaide  thia  award, 
both  partiea  baring  agreed  to  waire  all  tech- 
nical pointi^  and  be  bound  by  the  deeiaion 
of  the  Court: 

Held:  that,  it  appearing  that  the  Local 
Board  did  not  deay  Uiat  they  had  made  the 
aewer,  and  were  liable  to  make  compenaation, 
if  there  waa  any  damage,  the  diapute  waa 
only  aa  to  the  amount  of  the  compenaation, 
and  waa  therefore  under  the  Act  to  be  aetUed 
by  arbitration;  and  that  arbitratora,  if  of 
opinion  that  there  waa  no  damage,  might 
award  that  the  aaeoant  of  oompenaaUon  waa 
nothing.  BradhyY,8ou»hampttmLocai  Board 
o/HwiiK  1614 

BOKD. 
L  Generally. 
Condition  not  enlarged  by  parol. 

Defendanta,  J.  and  8.,  gare  a  joint  and 
acForal  bond  to  plaintiff;  the  condition 
whereof  recited  that  J.  had  been  appointed 
clerk  to  plaintiff,  and  that,  npon  auch  appoint- 
nient  being  made,  it  waa  agreed  that  J.,  and 
8.  aa  aurety  fbr  J.,  ahould  enter  Into  the 
bond  for  the  due  execution  of  hia  aaid  offlce ; 
and  the  condition  waa  declared  to  be  that,  If 
J.  ahould,  "from  time  to  time  and  at  all 
timea,  ao  long  aa  he  ahall  continue  to  hold 
the  aaid  oflSoe  or  employment,"  duly  aceonnl 
for  and  pay  to  plaintiff  all  auma  of  money 
receired  by  him  ''by  Tirtue  or  in  execution 
of  hia  aaid  offlce,"  and  acoouat  for  and  d9n 
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lirer  to  plaintiff  »ll  booki  and  tkingi «« wUeh 
•haU»  at  aoy  time  or  timoi,  bo  reeeirod  by 
or  oomo  to  bis  banda  by  rirtae  or  in  ozocv* 
tion  of  bif  laid  ofioo  or  employmenty"  and 
•bonld  ^  at  all  timoc"  regnlariy  keep  aeooonts 
of  aiicb  iiiiiii,  booki,  ke^  and  sbould  "  faitb- 
fblly  and  diligently,  In  all  lefpecti,  demean 
and  oondnet  bimself  in  tbe  laid  ofllee  or  em- 
ploymenty  and  In  all  matters  and  tbingt 
relating  to  or  eonoeming  tbe  same,"  tbe  bond 
•bonld  be  void. 

Plaintiff  declared  on  tbe  bond  ag^nst 
defendants  J.  and  8.  Plea  (after  setting  ont 
tbe  condition) :  Tbat  tbe  appointment  of  J.  to 
tbe  said  ofioe  and  employment  was  for  one 
year,  from,  Ae.,  to,  Ae.,  and  no  longer ;  and 
tbat  J.  did  well  and  tmly  obsenre^  perform, 
Ae.,  all  tbe  artides,  Ae.,  In  tbe  oondition 
ipeoified.  Replioation :  Tbat  J.,  witb  tbe 
assent  of  defendants  and  plaintiff^  remained 
In  tbe  said  ofllee  and  employment  after  tbe 
expiration  of  tbe  year  for  a  long  period,  and, 
during  sneb  last>mentioned  period,  and  before 
tbe  eommencement  of  tbe  snit,  omitted  to 
aocoont,  4e.,  for  sums  reeelTod  by  bim 
"under  and  by  Tirtoe  and  In  ezeeution  of 
bis  said  ofllee  during  sueb  period."  On  de- 
murrer to  tbe  replication.  Held: 

Tbat  tbe  allegation  in  tbe  plea,  as  to  the 
time  for  wbieb  J.  was  in  faot  appointed,  bad 
the  same  effeet  as  if  tbe  period  of  the  ap- 
pointment were  recited  in  the  condition. 

Tbat  tbe  plea  showed  a  good  defence,  tbe 
liability  of  defendants  on  the  bond  not  ex- 
tending beyond  the  specified  year. 

Tbat  the  replication  did  not  answer  the 
plea,  for  tbat  it  did  not  show  more  than  a 
fresh  appointment  by  parol,  which  would  not 
be  comprehended  in  the  condition  of  the 
bond.    JSLtttion  Y.  Julian,   '  854 

IL  Surety  bonds. 

Liability  when  limited  to  the  speeiflo  year, 
8M.    Ante,  L 

IIL  Pleading. 

Allegation  in  plea,  when  cquiTalent  to  recital 
in  condition,  854.    Ante,  I. 

BOROUGH. 
Borough  Session^  257.    Appbai,  IV.  1. 

BREACH. 

Subsequent  breaches  when  not  affected  by  pre- 
Tious  suspension  of  right  of  action,  71. 
AonoH,  1. 1* 

BREWBRT. 
Rateable  ralne,  IS.    Poon,  V.  1. 

BRIDGE. 
L  Repair  ratlone  tenum. 


BTideneo. 

Presentment  against  the  Inhabitaati  of  a 
eoonty  for  not  repairing  a  bridge.  Plan:  tbal 
A.  was  liable  to  repair  it  ratkma  taawmu 
Issue  on  A.'s  liability. 

Held:  that  cTidence  of  rsputalioa  was  ad- 
missible to  prove  A.'s  UabOilj.  Jgiffaa  ▼. 
JM/ordtkirt,  lukahiUmia, 


IL  Tolls. 
Liability  to  land  tax  notwithstanding  re- 
demption In  respect  of  tbe  Inad,  Mf. 
Laxo  Tax,  L 

UL  Pleading. 

Plea  of  liabiU^  of  dUforent  partiM  to  npok 
different  parts,  535.    Ante,L 

BUILDING  SOCDBTT. 

I.  Mortgagee's  remedies:  not  by  ovdar  of  Jw* 
tiees. 

Tlie  rules  of  a  beneflt  bnlldiag  aeeie^, 
duly  constitated  under  slat  6  A  7  W.  4»  a.  Si; 
contained  a  rule  for  rafening  aU  dispiiliis 
between  the  Society  and  its  members  te 
arbitration.  Tbe  rules  also  speelfted  tbe  tsrms 
on  which  each  member  should  obtain  from 
the  Society  the  amount  of  his  shares  on  mort- 
gage of  building  premises,  and  tbe  tanas  en 
which  such  members,  if  withdrawing  from 
the  Society,  might  redeem  their  mortgagee. 
A  dispute  arose  between  a  member  with- 
drawing from  the  Society,  and  the  Soeie^, 
as  to  the  terms  on  which,  according  te  the 
construction  of  these  rules,  be  was  catided 
to  redeem  his  mortgage.  The  Soeiety  refbsed 
to  refer  the  dispute  to  arbitratioB.  Two 
jnstiees,  on  summons,  made  an  order  under 
Stat  4  A  5  W.  4,  e.  40,  s.  7,  as  te  this  dis- 
pute. 

On  an  application  for  a  eertlonri  le  remove 
this  order  as  made  without  jurisdiction; 

Held :  tbat  the  Jnstiees  bad  Jurisdictien 
only  over  disputes  arising  solely  from  tbe 
relaUon  of  member  and  8o«e^,  and  that 
this  dispute  arose  from  the  relation  of  aMit> 
gagor  and  mortgagee.  Rnle  for  a  eertionri 
made  absolute.    JUgtMU  t.  Traffori,       US 

n.  Jurisdiction  sf  Justices. 
Not  over  disputes  arisiag  from  rebdoa  of 
mortgagor  and  mortgagee,  ISS.    Anti^  L 

IIL  Arbitration. 
On  what  disputes,  132.    Ante,  L  1. 

BY-LAW. 

L  When  not  Inconsistent  witb  previsieas  ef 
aoty  or  with  the  law  of  tbe  realm. 

By  the  Watermen's  Act,  7  A  8  Q.  4,  e.  Izzr.. 
it  is  enacted  that,  If  any  person  (with  eertaii 
exceptions),  not  being  a  freenuui  ef  Um 
Watermen's  Company,  or  an  appreatiee  to  • 


BT-LAW. 


GBARTB&-PABT7.     1086 


-  freeman,  or  to  a  widow  of  a  fteeman,  ihaU 
aet  aa  waterman  or  lighteniiaii»  or  ply  or 
work,  or  narigatOy  or  eaaie  to  be  worked  or 
narigatedi  any  wberry,  lighter,  or  other  ermft 

'  upon  the  Thames  within  the  limits  of  the  Aet, 
for  hire  or  gain,  sneh  person  shall  forfeit  not 
exeeeding  101.  The  oonrt  of  Mayor  and 
aldermen  of  London  are  empowered  to  fix 
the  fares  to  be  taken  by  every  freeman,  or 
apprentice  to  a  freeman  or  to  the  widow  of  a 
'  fireeman,  for  ooareylng  any  person  In  a  wherry 
or  other  boat  within  the  ttmits.  Fines  are 
imposed  on  any  freeman,  or  apprentiee,  or 
other  person  whomsoever,  hindering  persons 
fkvm  reading  the  name  and  numbers  painted 
on  any  vessel  in  pnrsnanee  of  the  Act ;  and 
on  any  freeman  or  apprentice  refusing  to  tell 
lus  name  or  the  number  of  his  hot^  or  nslag 
ahoslTe  language.  PermlssloB  Is  given  to 
all  persons  to  keep,  use  and  row,  by  their 
•ervaats,  lighters  or  other  large  craft  for  ear- 
fyla^  their  own  goods,  provided  the  servants 
■  be  freemen,  or  apprentices  to  freemen  or  to 
widows  of  freemen :  but  persons  who  carry 
la  their  lighters  or  other  large  craft  passen- 
gers or  goods  for  hire,^>r  row  or  navigate,  or 
permit  to  row  and  navigate,  in  sneh  vessel, 
persons,  not  being  freemen  or  appreotieei, 
Ae.,  are  subjected  to  a  fine  not  exceeding 
10^. 

The  Act  also  empowers  the  oourt  of  Mayor 
and  aldermen  to  make  such  rules  and  by-laws 
as  they  may  think  proper  for  the  govern- 
ment and  regulation  of  the  freemen,  their 
widows  and  apprentices,  and  the  boats, 
vessels,  or  other  craft  worked  within  the 
limits  of  the  Act,  and  to  annex  reasonable 
penalties  for  breach  of  the  by-laws,  not 
exceeding  51. :  provided  the  by-laws  be  not 
inoonsistent  with  the  laws  of  this  Kingdom, 
or  the  provisions  of  the  ^et  The  by-laws 
to  be  allowed  by  a  Judge  of  one  of  the  three 
law  Courts  of  Westminster  Hall. 

The  Court  of  Mayor  and  aldermen  made  a 

-  by-law  imposing  a  penalty  (not  exceeding 
40*.  or  less  than  10«.)  upon  any  freeman,  or 

'■  apprentice  to  a  freeman  or  to  a  freeman's 
widow,  who  should  set  or  permit  to  navigate 

-  any  lighter,  barge,  boa^  or  other  craft, 
within  the  limits,  any  other  person  not  being 
a  freeman,  or  entitled  by  law  to  work  on  the 
river  as  waterman,  wherryman,  or  ligb««r- 
maa,  except  apprentices  bound  and  persons 
upon  liking  for  the  purpose  of  being  bound. 
On  appeal  against  a  eonvletion  under  this 
by-Uw; 

Held :  that  the  by-law,  though  going  be- 
yond the  provisions  of  the  Act,  was  not 
Inconsistent  with  them,  or  with  the  laws  of 
the  realm :  and  the  conviction  was  afflrmed. 
J^e^tna  v.  Edmond;  993 

IL  See  also  Page  698.    Bailwati  IIL 


CANOKB. 

Of  1003.    Appointment  of  parish  elerk,  lOS. 
Clibk,  L 

CAPIAS  AD  SATISPACIENDniL 
Against  garnishee :  form.    Rtg*  Ott^  876,  880. 

CAPITALIST. 
Contract   between   him  and   blllbroker,  133. 

CABRIBR. 

L  Of  passengers  In  a  ship^  688.    Amvbavob, 
IV.  1. 

IL  Higher  fiue  for  less  distance,  598.    Bail- 
WAT,  IIL 


CASH. 


See  SraciAL  Cabb. 


CBBTAINTT. 
In  dcnuuid  of  Interest,  1.    Cokpaht,  L  1. 

CEBTIFICATB. 
Of  emigration  offlcer,  020.    Aonov,  IL  1. 

CBBTIOBABL 

To  Inquire  bto  legality  of  acts  of  Inferior 
tribunal. 

1.  Order  of  Poor  Law  Commlsstoacrs  an- 
nulling election  of  Goardians,  314.  Pooa,  L 

2.  Defects  not  apparent  on  face  of  order,  314. 

P00B,L 

CHABTBB-PABTT. 
L  Completion  of  voyage. 

1.  What  preventiott  not  equivalent  to  com- 
pletion. 

Declaration  stated  that,  by  charter-party 
between  plaintiff  and  defendant,  it  was  agreed 
that  defendant's  ship,  then  in  London,  should 
sail  to  Galati  or  Ibrall,  or  so  near  thereunto 
as  she  might  safely  get,  and  there  load  a 
cargo  from  plaintiff's  factor,  and  therewith 
proceed  to  a  port  in  the  United  Kingdom,  or 
between  Havre  or  Hamburgh  incloslve ;  the 
act  of  God,  Ac,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  whatever  nature  and  kind 
soever,  during  the  voyage,  always  mutually 
excepted.  That  the  ship  was  not  prevented 
by  any  of  the  excepted  causes  from  pro- 
ceeding with  and  completing  her  said  oat- 
ward  voyage.  Tet  defendant  made  default  in 
eaasing  the  ship  to  sail  and  proceed  with  all 
eonvenient  speed  on  her  said  outward  voyage ; 
and,  before  the  said  outward  voyage  waf 
oompleted,  wroagfnUy  eansed  the  ship  te 


ItMr    GHASIIBpPAKTY. 


CLBBOTttAN. 


devUito  from  the  $9mw  tt  h«r  Mid  Toytft, 
•od  wboUy  abAodoa  Ui«  iftid  vojage. 

PlMt :  1.  Not  gaiXty  of  the  mtlegtd  breMh 
of  eharter-paity ;  2.  Thmt  defendaatB  were 
prevented  bj  the  exoopted  oamei,  to  wit»  by 
the  daofers  and  aoeldents  of  the  ieas»  rirert, 
•Bd  BftvigmtloBp  from  prooeediaf  with  aad 
eompletiiig  the  laid  oatward  royage.  luaet 
thereon. 

-  It  nppenred  that  the  ihip  reached  the  mouth 
of  the  Danabe  on  &th  Norember.  Qalati  Ilea 
95  milee  op  the  Danobe,  and  Ibrail  20 
miles  higher.  At  the  month  of  the  Danube 
Sa  a  bar,  upon  whleh,  A  the  time  of  the  arriTal 
'of  the  ahipk  there  wat  not  water  raflleient  to 
allow  her  to  pau.  On  11th  December,  the 
•ailed  from  the  month  to  OdesM  (100  milee 
diitant),  and  there  took  in  a  cargo  from  other 
parties.  It  wonld  not  huTc  been  safe  for  her 
to  remain  off  the  mottth  after  1 1  Ih  December ; 
and  Odessa  was  the  nearest  safe  port. 

On  7th  January  following,  there  was  water 
enough  on  the  bar  of  the  mouth  of  the 
Danube  to  enable  the  ship  to  go  up  to  Oalati, 
and  nil  with  a  eaigo  out  of  the  riTor. 

Held :  that  both  issues  should  be  found  for 
plaintiff;  for  that  i 

1.  The  Toyage  was  not  completed,  even  if 
the  tessel  waa  prevented  by  any  of  the 
ezoepted  causes  from  completing  it. 

2.  But  that  no  aueb  prerention  waa  shown, 
boW  9^  ^^^  most»  eireumstanoes,  of  the 
•zeepted  kind,  delaying  the  completion. 
SekUimd  ▼.  Jhrry,  873 
2.  What  deli^  not  equivalent  to  prevention, 

872.    AntCi  1. 

2.  Effect  of  declaration  of  war  making  the 
port  an  enemy*!  port^  963, 979.  CoirmAcr, 
XL  1,2. 

TL  Proviaioas  as  to  demurrage.    Dimvuraob. 

CHniNST  8WBSP. 
IMn^f  apprentiM  to^  1003.    Poou,  XX.  h 

OHUBCH. 

•••OLSMTMlir.    CUBK.   TlffOB. 

OHUBOH  DIBOIPUKl. 

Proceedings  for  Calae  doctrine,  292.    Clbmt- 
lUV,  L  I. 

CIVIL  PROOBBDnfO. 
term  of  aiBdavit    Stg,  0§m,  30L 

CLBBGYMAK. 

L  L  Prueeedingt  for  fidae  doctrteau 
What  admoftitloB  it  not  an  a^Judloatiott. 

A.,  being  a  derfc  holding  a  beneflce  In  tiie 
diocese  of  B.,  and  in  the  patronage  of  the 
Biihop  of  B.,  whidh  dlooeae  waa  fai  iho  pro- 


vlsea  of  Gaatarbury,  i.  cenplaiMd  to  III 
Arehbiahop  of  Casterbuiy  «f  doetoiaea  mria- 
talned  and  puUiahed  by  A.  leapeetlQg  tks 
Buchariati  and  pnyod  that  the  Afahhishiy 
would  oanso  a«  inquiry  to  be  mada  Thi 
ArohUahop  wtota  to  tho  Bishop^  aausstlH 
that  il  appeared  to  bo  n  case  wWdi  ceuld  safy 
be  aatiafheterUy  tried  in  the  Govt  ef  AnhH^ 
to  whleh,  by  aeeta*  18, 24,  of  atal  8  A  4  YiaL 
e.  88,  the  Biahop  could  vomit  in  the  int 
inalanaa,  and  gaeommeadfan  thia  aamaa  Thi 
Biahop  anavored  thai  J.  muat  guaiwly  thi 
The  Afehhiahep  aaawersd  that  J. 
to  do  80,  and  wouU  dinct 
letlovB  of  reqveat  to  bo  aent  to  tho  Bishsp  fir 
hie  rignateM.  The  Bishop  aaawered  (hal, 
apoa  fufthor  aonsidetution,  ha  thaught  it 
better  thai  J.  ehoold  oeamuaiaata  with  Up 
aa  hia  diooeaaa.  J.  aeot  to  the  Blahopa  slali- 
meat  of  the  ehatgea,  in  the  fena  efavisiliil 
lait  In  tho  CouH  of  Arehe^  puipoithm  ^  ^ 
founded  m  atat  13  Blla.  o.  12,  aad  enariaiHM 
that,  legal  proof  being  naade  ef  the  chaqpf, 
the  OMal  Priaeipal  willed  that  A  ahoald 
revoke  hia  errora,  and*  in  defult  thsral^  hs 
deprived.  The  Biahop  fbrwavded  these  aitiilis 
to  A.,  atating  hia  own  view  of  the  aatan  tf 
the  ahaiia^  oxpreaaiag  hia  valaetaaee  to  isad 
it  for  Ugal  ad^dication,  aad  hia  wiih  that  A 
could  give  such  explanation  as  would  ntlrfjr 
him  thai  ha  wight  ahotain  from  giaitiBC 
letterf  of  request.  A.  having  seat  an  aasvff, 
the  Biahop  wrote  to  A.,  atating  thatheeaa- 
aiderod  A.'a  answer  saliafiMtoiy  upaa  airtiiB 
pointa,  but  that  ho  thought  A.  had  aBe«i4 
himaelf  to  apecuUle  to  an  extent  heyoad  what 
had  boon  pronounced  by  the  Chanh,  aa4  to 
err  in  requiring  an  aaaeal  to  hia  apiaiaaai 
if  that  were  »  dogmntie  teaeUng  af  tM 
Chnrsh]  aad  he  added  thai  he  eamiiaW 
that,  aa  A.'b  opinion,  though  at  variaaae  uilh 
hia  own,  waa  uncenaured  by  the  Chaieht^ 
did  not  oonaider  it  hia  du^  to  aeefc  fir  ft  ^ 
Mum  In  the  eooletiaatieal  oourtsi  lit  h« 
adaoaiahed  A.  to  abatain  from  eaftMfaif  IM 
acooptoaoe  of  hia  own  opinica  aa  theaaaii- 
tloa  of  holding  (aiihfrd^  tho  dMtriae  af  tht 
Bonl  Praooaee  aad,  ia  a  fiattfaer  imimfm^ 
enee,  admoniihed  A.  to  Bwiptaln  UsopiBiaa 
with  modaiatioa  aad  ohaHty,  aad  akaliiB 
from  flondomning  aa  ignoiuat  and  uafrilUU 
thoae  membeia  of  the  Cbuvah  who  r^HM 
his  viewa. 

Tho  Biahop  alUrwaidi  died.  ThaAnh- 
hiahopb  tz  oOflk)^  became  ordinaiy  aflh*  iMi 
and  nothing  waa  done  bi  the  mattar  liQ  IM 
goecMian  af  tho  nezt  Biahopw 

J.  applied  to  the  nezt  Biihop  to  Mai  (M 
IcttoiB  of  raqaoal:  but  tho  BidiepiffrNd* 
doao. 

Afterwarda,  the  Arehbiahop  gavf  aaliai  !• 
A.  of  hia  intention  to  issue  a 
under  alal<  S  A  4  Viet  t.  Id. 


OUraOTMAN. 


COMMON. 


vwr 


Oa  ttoUdn  to  yrtkiUt  tbt  AvahUiho^  ftmn 
pWWBadtofc  U  WM  ot^Mad  Ihal  lb»  iiMlter 
«M  »M  Jadtete  wdtr  itsl.  IS  BL  o.  IS;  1» 
bj  tfct  proM«diap  in  tk*  life  of  Um  Ute 
Biaifeop;  S,  by  ih«  nftuia  of  the  moomI  Biikop 
to  iMM  Ittten  of  irtqiMt.    Held : 

1.  Tkftt  tb«  late  Biahop  did  not  upp^u  to 
k«r«  pracfdad  bj  «oaT«atioii  vader  stMk.  13 
XL  e.  U»  a.  S,  aad,  Avlkar,  Uwi  U  wovid  not 
hwra  baaa  aaByataal  for  him  ao  to  proeoed, 
flial  8  A  4  Viet  e.  S6»  hftYiaf  p«t  m  ead  to 
Ikia  Mode  of  proeaediaf. 

S.  TkatihefeAuBlbythaaaeendBiAopto 
not  an  M)«dien(ion  of  tbe  aulter. 

Bale  for  n  prohibitian  raAMad.    Smpmru 

192 


B.  WhnI  rafiinl  li  sal  an  n^ndlantlott,  192. 
Attta,!. 

rC  Lattora  ef  vaqnaa^  291    Ante»  L 

ItL  OMYanllott  mder  atni  13  BL  a.  12,  292. 
Ante,  L 

IV.  Oanmiaaion  nndar  aini.  S  A  4  Viai.  a.  86, 
392.    Anta^I. 

▼.  Tmdhis  mmtmy  to  «tot  t  A  2  Viet  e.  106, 
a.  29. 
Bnforeing  of  trade  eontraeta. 

Where  a  elergTman  eagagea  in  trade,  eon. 
Iraxy  to  the  provia ioaa  of  atat  IAS  Viet  c. 
106,  f.  29,  and  makea  a  eontraot  in  the  eoarae 
•f  gneh  trade,  aaoh  eontraei  maj,  ander  the 
pioTiao  in  aeet  81,  he  enforoed  either  against 
ar  by  the  elergjoMn,  theagh  both  partiei 
aontraet  with  knowledge  of  the  fMta  eon- 
atitnting  the  iUegaU^j.   Xewta  y.  Bright,  917 

n-S^peaafciii. 
AppoiaHneal  of  pariah  deili  dorfng  anspen- 
aiott  of  teenariMBt,  105.    CtaaK,  I. 

YH.  Bishop'i  enrate  daring  ioipeniion  of  ia- 
evmbeat 

L  Hie  right  to  ^point  pariah  olerk,  106. 

Ci.saK,I. 
t.  Font  of  appeiatiaff  anak  a  aarato,  105 

OtlSBByL 

CLBBK. 

I.  Ihulah  elarir. 
Eight  and  form  of  appointing  daring  lOf  pen- 
aion  of  inoambent 

D.,  the  Ticar  of  F.,  wae  raapeaded  for  mia- 
aondnct  bj  the  Biahop  of  the  diooeae,  from 

•  performing  the  dntiea  and  reeeirtogthe  profits 
of  the  Tiearage,  for  the  apaoe  of  two  yaars, 
and,  farther,  antU  he  ahoald  exhibit  a  certifi- 
eato  of  good  beliaTioar.  K.  waa  lieenaed  by 
the    Biahop  to  aet  aa  eorato  of  F.,   and 


After  the  esplratioa  of  the  two  yean^  and 
before  the  ezhiUttoa  of  a  eertlflcato,  the 
pariah^ekriicrF.dled.    KriW  slated  ptoin- 

8 


tit  to  be  pariah  elefk  during  the  anapaaaton 
of  a 

D.,  daring  the  eentiaaanee  of  the  anapen- 
sion,  appointed  defendant  aa  pariah  eleih, 
who  receiTod  fees  in  that  ebaraotor. 

Plaintiff  having,  daring  the  eontinoanee  of 
the  aaapenaiea,  aaed  delbadaal,  ia  reepeel  af 
theae  fees,  for  money  had  aad  Meelrad: 
Held: 

1.  That  K.  had  the  right  ef  appoiatUig  the 
parish  olerk. 

2.  That  the  appoiatment  of  plaiatiff  waa 
good.    Bot, 

8.  That  a  general  appelalment  by  K.woBld 
be  more  adriaable  than  oae  limited  to  the 
time  of  ]>.'b  anspanaion.    Pinder  r.  Barr, 

105 
II.  Cleigynan.    Cuumtkav. 

COM1II88IOX. 
Under  atat  I  A  4  Viet  a.  M,  S9S.    OlumT- 

WAIT,  L  1. 

C0MMI88I0NBB& 

I,  OfWoodaaBdFeraata,88&.    PooByULl. 
IL  Poor  Law  Oommlaaloners.    Pooa.  I. 
m.  Of  Sewera,  670.    Sbwibb,  L 

OOIIMITMBNT. 

TTndar  judgment  in  County  Cour^  714.  ComnrT 
Couar,  IX. 

COHHOV. 
L  Bight  of. 
latoreat  that  may  be  popalariy  ao  deaaribed. 

An  iaaae  waa  framed,  aader  the  General 
Baeleaura  Ae^  8  A  9  Viet  a.  118,  a.  58,  to  try 
whether  defbndaat  waa  "  aatitledC''  i*  ntpeet 
of  eertain  meaanagee,  land%  aad  teaemaata, 
«  to  eoBuaoa  of  pastare  o»  ftadlag,  or  right 
of  pastarage,"  orer  the  waslea  la  a  BMAor  T., 
Ibr  sheep  and  all  eommoaable  eattle,  levant 
aad  eoaehant,  *'  to  raapaot  of  the  aaid  laat- 
mentioned  meaanagee,  teaemaata,  aad  laads," 
<'aa  to  aueh  meaaaagea,  taaeaMBle,  aad  landa 
beloaglDg  or  appertalaing,  or  aa  aaaally  en- 
Joyed  therewith." 

It  appeared  at  the  trial  tkat  the  owner  of 
Ike  meaaaagea,  Ae.,  kad  beea  entitled  to 
oommoa  ia  reapeet  thereof:  bat  that^  fifteen 
years  before  the  framing  of  the  Iaaae,  be  be- 
eame  owaer  of  the  SBaaor,  and  ae  of  the  aoU 
of  Ike  waato.  After  thia,  the  paatange  waa 
alloyed  aa  before.  The  meaaaagea  aad  manor 
both  beeame  veatod  In  the  defeadaat 

The  Judge  dlraeled  the  Joy  tkal  oa  Ihia 
iaaae  the  defeadaat  mmat  fhil^  aa  ka  eoald 
aet  haiFa  eovmoa  oa  hie  owa  aolL 

Held,  ia  Q.  B.,  a  mhidtraetiea,  Inaamaeh  aa 
dtfeada^t  had  aa  tolwiH  nkiok,  ttaa^^aut 
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strietly  m  right  of  oommoiii  might  bt  popnUrly  i 
so  described  in  «n  issue  framed  under  the 
BUtate.     Lloyd  r.  Barl  P<noU,  485 

11.  Merger  in  ownership  of  soiL 
What  interest  remains,  485.    Ant6«  L 

JIL  IsBoe  ander  Gontral  SBolosare  Aet^  8  A  9 
Viet  e.  119. 

What  may  be  desoribed  as  a  right  of  eom- 
mon,  485.    Ante,  L 

COMMON  LAW  PROCEDURB. 

Common    Law  Procedar*    Acts.      Statute, 
LVIII.  LIX. 

COMMON  PLBAa 
Register  of  Judgment^  274.    ButaiT,  L 

COMMUTATION. 
Tithe  eomrnvtatton  rent-ehatge^  S30^  Time,  L 

COMPANT. 
I.  Inchoate  company :  return  of  deposits. 
1.  Agreement  to  return  on  failure  sf  seheme : 
non-merger  in  parliamentary  eootraet 
Assumpsit  for  money  had  and  reoeiTed,  and 
interest  Plea :  Non  assumpsit :  issue  there- 
on. A  special  verdict  containing  the  infer- 
ences drawn  by  the  Q.  B.  on  a  speoial  ease, 
set  out  the  whole  fkets  substantially  as  follows. 
The  defendant,  being  one  of  the  provisional 
directors  of  a  projected  railway  Company, 
issued,  with  them,  eiroulars,  stating  that,  '*  in 
the  event  of  the  Act  not  being  obtained,  the 
directors  undertake  to  return  the  whole  of  the 
deposits  without  deduction."  The  plaintiff 
applied  in  writing  for  shares.  The  directors, 
by  the  authority  of  the  defendant^  answered 
in  writing,  enolosing  the  circular,  stating  that 
shares  were  allotted  to  plaintiff;  that  he 
must  pay  the  deposit  by  a  given  day ;  and, 
on  his  doing  so,  and  presenting  that  letter,  a 
receipt  would  be  given  him  which  would  be 
exchanged  for  scrip  on  his  executing  the 
parliamentary  contract  Plaintiff  paid  the 
deposits,  and  executed  a  deed,  which,  the 
Jury  found,  was  that  intended  as  the  parlia- 
mentary contract  It  was  a  deed  between 
the  shareholders  of  the  one  par^  and  two 
trustees  on  the  other ;  and  it,  in  terms,  autho- 
rised the  directors  to  expend  the  deposits  for 
the  purpose  of  obtaining  an  Act 

The  plaintiff  afterwards  applied  for  more 
shares,  which  at  his  request  were  allotted  to 
B.,  P.,  and  B.,  who  executed  the  deed.  The 
jury  found  that  B.,  P.,  and  B.  were,  and  were 
known  to  defendant  to  be,  mere  formal  and 
nominal  parties,  and  that  the  deposits  on 
these  shares  were  to  the  knowledge  of  de- 
fendant paid  by  plaintiff  in  whom  the  whole 
benefleial  inttfott  WM.    The  jniy  also  fonnd 


tLat  the  eireulars  were  sent  by  detediat 
for  the  purpose  of  indneing  plaintiff  to  bslieie 
that,  if  (he  deposits  were  paid  and  the  deed 
exeoated,  the  amount  of  the  depositB  vesid 
be  returned  by  the  defendant  and  the  ethw 
directors  to  the  plaintil^  in  the  event  of 
ihilure  to  obtain  the  Ae^  and  that  plsiotiff 
was  induced  to  pay  the  deposit  en  thsN 
terms.  No  Aet  was  obtained.  The  plaiatif 
wrote  to  defendant  demanding  paymsat  of 
the  deposits  on  all  his  shares,  with  iatenit 
from  a  time  then  past  The  verdiei  then  ess- 
eluded  by  stating  that  at  the  trial  ftre  poiots 
were  made.  1st  That  the  eoatrsc^  if  wj, 
between  plaintiff  and  defendant  was  merged 
in  the  parliamentary  eontiact,  thst  hmg 
vnder  seat  2d.  Thai  the  deed  aalkoriasd 
the  expenditure  of  the  money,  and  thsiefort 
money  had  and  reoeived  would  net  lie. 
Sd.  That  the  documents  admitted  in  erideiei 
were  not  properly  stamped.  4th.  That  plsia- 
tiff  could  not  recover  in  respect  of  the  sksm 
subscribed  for  by  B.,  F.,  and  B.  LssUy,  Ibst 
the  demand  of  intereat  was  not  witUitM 
within  Stat  8  A  4  W.  4,  e.  42,  s. ».  ind 
the  jury  referred  those  Ave  poiatB  te  tks 
Court 

Judgment  being  given  in  the  Qnees'i 
Bench  for  the  full  amount  with  interest  ss 
the  special  ease,  and  Judgment  having  sfter- 
wards  been  entered  up  there  on  the  spedsl 
verdict : 

Held,  on  error  in  Exoh.  Ch.,  that  the  Covrt 
could  consider  only  the  points  refemd  to 
them  by  the  jury.  That,  as  to  these,  Ut, 
there  could  be  no  merger,  the  agrsemeDt  ssd 
deed  not  being  between  the  sasM  psrtiei. 
2dly,  that  it  sufficiently  appeared  tfast  the 
defendant  agreed  to  return  an  amoait  oqsi- 
valent  to  the  depodta,  and  that  it  wsf  sot 
any  objectiox  to  an  action  for  money  had  ssd 
received  thai  by  the  agreement  the  speeiifl 
money  deposited  might  lawfully  be  tfn% 
and  an  equivalent  amount  paid.  Sdly,  tkst 
the  objection  to  the  admissibUity  of  tii* 
evidence  eonld  not  be  raised  on  a  spedsl 
verdict  4thly,  tliat,  the  only  point  rsfened 
by  the  jury  being  whether  the  exeeatien  of 
the  deed  by  B.,  P.,  and  B.  was  a  bsr  to  tbo 
plaintiff's  right  to  recover,  there  wss  groead 
disclosed  on  the  verdict  on  which  plsialif 
might  recover  notwitlistanding  that  fkt 
Lastly,  that  the  demand  of  interest  wsi  a!- 
ficient  under  stat  3A4W.  4,  e.4^a3S> 

Judgment  affirmed.     Momttt  v.  LoUm- 
honntgkf  Lord,  ^ 

2.  Demand  for  interest,  1.    Ante,  1. 
8.  Action  for  money  had  and  received,  1* 

Ante,  1. 
4.  Bvidence  of  eontraet  to  retnn,  1.  ABt%  1* 

IL  Parliamentary  contraet 
What  not  Bffgtdinyl.   Ants^Lt 
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ni.  Sobseriben. 

1.  Whftkdocii]D«nU«onatitaUtheoontnot^  1. 
Ante,  L  ]. 

1  Sabttiiatioii  of  nominees,  1.    Ante,  L  1. 

IV.  PioTUional  direeton. 

Action  Against   for  retnm  of  deposits,  1. 
Ante,  L  1. 

y.  Ineorporated  eompany :  eontraets. 

1.  Power  to  eontnet,  generany,  897.    Con- 
nAOT,  VIIL  1. 

2.  What  eontrset  is,  and  what  is  not,  ultra 
vires,  397.    Coirnucr,  VIII.  1. 

3.  Tooarr7toaoertaintenninnB,598.  Rail- 
way, IIL 

TL  Ineorporated  eompany:  powen. 

1.  Ultra  Tiree  doetriae:   vsee  of  land  for 
other  than  the  statntory  pttposes,  798. 

CORPonATION,  L 

3.  Power  to  oontraet  how  !hr  limited,  897. 
CoHTaACT,  VIII.  1. 

YIL  Incorporated  eompany :  penalties. 
Who  may  inform  for  penalties  given  to  the 
company  by  statate,  633.    Covnoriov,  I. 

VnL  Shareholder's  Uabilifeies. 
Sci.  fa.  to  extent  of  shares  not  paid  np,  119. 

P0Bt,X. 

IX.  Creditor's  remedies. 
8cL  fa.,  119.    Post,  X. 

X.  Company's  elanses  act»  1845 :  sei.  ik  against 

ihareholder. 

Not  preelnded  by  ezistenee  of  a  ftind  under 
Winding  np  Acts. 

A  creditor  of  a  Joint  stock  eompany,  having 
obtained  Judgment  against  the  Company,  and 
imied  ezeeution  against  its  property  without 
being  able  to  obtain  satisfaetion,  obtained  a 
rale  nisi  for  a  set  fa.  for  ezeontion  (under 
itaL  8  A  9  Viot  e.  16,  s.  36)  against  a  share- 
holder, to  the  extent  of  his  shares  not  paid 
np.  It  appeared  that  the  Company  was  in 
preceis  of  being  wound  np ;  and  that,  though 
it  had  no  property  against  which  execution 
eonid  issue,  a  considerable  sum  stood  to  the 
credit  of  the  offloial  manager.  The  Court 
enlarged  the  rale  till  it  should  be  ascertained 
whether  this  sum  could  be  made  available 
for  satisfaction  of  the  Judgments 

Subsequently  it  appoaredi  by  affidavits, 
^t  the  ftands  in  the  hands  of  the  official 
manager  could  not  be  made  available  till 
sAer  the  final  determination  of  disputes 
between  different  classes  of  eontribntories ; 
nd  that  there  was  no  prospect  of  those  die- 
pQtes  bebg  terminated  within  any  definite 
time. 

Held,  that  the  existence  of  Itends  which 
Bright  ultimately,  under  the  Winding-up 
Acts,  be  made  available  for  the  payment  of 


the  debt  was  not  a  bar  to  the  proeeediag 
under  stat  8  A  9  Viot  c.  16,  s.  36.  And  that 
under  the  circumstances  of  this  case,  the 
Court  would  not,  in  the  exercise  of  its  disero- 
tion,  reftise  to  interfere.  And  the  rule  was 
made  absolute.  MackenMte  v.  Sligo  Railway 
Company,  119 

XI.  Lands  clauses  act,  1845. 
Arbitration.    Aubxtratiov,  VII. 

XII.  Winding  up  Acts. 

Bxistenee  of  Aind  under,  when  not  an  answer 
to  rule  nisi  for  a  sei.  fa.,  119.    Ante,  X. 

XIII.  By-laws. 

See  page  598.    Railway,  IIL 

XIV.  Market  eompany,  838.    CoxncnoN,  L 

COMPENSATION. 

L  Mode  of  settUng. 

1.  Arbitration.    AnniTRATiov,  VII. 

1  Determination  by  Justices,  88.    AnBimA- 
Tion,  VIL 

IL  Where  it  is  denied  that  then  was  any 
damage,  1014.    Board  of  Hbalth,  III. 

COMPLETION. 
Of  voyage,  873.    Cbabtbr-Partt,  L  1. 

COMPROMISE. 

In  criminal  eases,  how  defeated,  186.  Crimuiai. 
Law,  IL  I. 

CONDITION. 

I.  Discretionary. 

How  complied  with,  243.    Absuravce,  I.  L 

II.  Of  surety  bond,  854.    Boim,  L 

CONDUCT. 

Does  not   give  Jurisdiction,    910.     AppRAa, 
VIIL  8. 

CONSENT. 

L  Condition  of  bond  not  extended  by  parol 
eonsenty  854.    Bonn,  L 

IL  Jurisdietior   not   given    by,  750.     Copt- 

BOLD,  I. 

IIL  With  reference  to  state  of  law  at  the  time, 
910.    Appeal,  VIU.  3. 

CONSIDERATION. 
L  On  pnrehase  of  land,  147.    Poor,  VIIL  1. 
IL  See  Cortract,  VL  VIL 

OONSIGNB& 
Liability  for  demurrage,  945.    Dsmurracb. 
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CONSiaKOR. 

Hii  right  to  dfloiand  hif  goodi  bAok  before 
TMsel  mUi,  219.    Bill  or  LAB»a,  IL  1. 

CONSTABLB. 

0a|>orannaatioii. 
Limitation  of  ago  or  ineapadty  Sa  borosgh 
poUoo  saperaanoation  aet 

A  polioe  ooDfltable  forred  more  than  flfteen 
jean  taeeeMirelj  in  a  boro«gh  in  whieli 
etat  11  A  11  Viet  o.  14,  had  been  adopted. 
Be  was  ooatinaed  ia  the  aerrloe  by  the 
watch  committee,  aad  claimed  aa  allowaaoe 
out  of  the  saperaaaoation  ftiad  la  additioa 
to  his  pay.  He  was  aader  fifty  yean  of  age ; 
Aod  oa  tbatgfooad  the  ooaaell  refbeod  to  pay 
him  the  allowaaoe. 

Held:  thai  he  was  not  entitled  to  sneh 
allowaoce,  as  stat  11  A  12  Viet  e.  14,  s.  S, 
made  bis  attainiag  fifty  or  being  iacapaUe  a 
oonditioa  precedeat  to  his  right  to  reoeiTe 
feaythiag  ft-ooi  the  saperaaaaatloB  ftmd. 
Hob9on  ▼.  Hull,  ifayor,  Ac,  986 

OONSTBUCTION. 
L  Qeaerally. 

1.  Ia  a  popalar  Mftse,  492.    Bumvpr,  I. 
2S«.    Pooa,XLl. 

2.  By  reference  to  oollateral  doenmeat,  520. 
Poor,  VIL  1. 

3.  Regard  had  to  state  of  facts  at  the  time 
the  instmmeat  was  made,  T17.    DiTm. 

4.  Regard  had  to  state  of  law  at  the  time, 
910.    Appbai,  YIIL  2. 

IL  Of  sUtntes. 

1.  Literal  or  popular,  220.    Pooa,  XL  I. 

2.  Prospective  only,  358.    Eaaoa,  I.  397. 
CovTRAOT,  VIIL  1. 910.  Appeal,  VIIL  8. 

3.  Obligatioa  implied  from  policy  aad  geaeral 
proYisions,  580.    AssvBAKoa,  IV.  I. 

4.  Literal,  020.    Aonoa,  IL 

6.  Hardship  when  considered,  070.     Baw- 

BBS,  L 

0.  Kot  ealarged  when  peaal,  59, 08.    Dasaa- 
nov,  L 

7.  Express  proTisioas  ea  abnadaati  eaatelfty 
798,  832.    CoapoaATipa,  L 

8.  Ezpressio  naias  est  ezclasio  alteriaa,  whea 
aot  applicable,  798,  832.    CoaPoaATiox,  I. 

9.  So  as  to  eagraft  ezoeptioa,  910.   Appbal, 
VIIL  3. 

IIL  la  other  paitloalar  iaitasoet. 

4.  Coastraolioa  of  wills.    DaTUB. 

2.  Of  pleas.    Plba. 

3.  Of  eoatraots.    CoxraACT. 

4.  Of  issnes.    Issua. 

5.  Of  deolaratioai,  493.    BAaKavPT^  L 
1  Of  deed,  750.    Copyhold,  L  1. 


rV.  Particalar  words  aad  phnssa. 

1.  "Cansed    aad   proeaied,*  491    Bin- 
aoPT,  L 

2.  "  Chttdren,*  173.    I>aTiSB,  L 

3.  « la  deianlt  of  israe,"  717.    Dim^  II 

4.  ^Doiertioa,*  59.    ]>Bsa«noi^L 

6.  "Bateriag  or  being"  oa  land,  800.  ^ua, 
LI. 

«.  «r«rUNorgaiB,*n8.    Tluns,LL 

7.  "Bob!  fide  interest,*  «<as  a  Msnityfo 
aieney,*  243.    AsauaAVca,  L  L 

8.  «PobUo  or  gtaezal  iateres^'  OSS^  Ml. 
BaiMHs,  I. 

9.  •*  Keeping  down  the  iaterest,**  200.  Him- 
WAT,  VIIL  L 

10.  «  bad,"  958.    Railway,  V.  3. 
IL  ''OiaaO  any  lisaMe  or  aalhori^,"  m 
ALaaoirsB. 

11  «lfiBSster*  Mfsr  the  time  bd^'  US. 
CLaaa,  L 

13.  "ParsoB  or  Tiear  or^  "Huaisisr,"  UV 
115.    Clbbx,  I. 

14.  «  Navigaie,"  993,  1001.    Br-Uw,  L 

15.  «  Aay  oifenoe  against  the  laws  eeobniftt- 
eal,"  292,  311.    CLBaaYXAir,  L  L 

10.  « Paying  for  the  aaid  goodi^^OU   Di- 

KVBBAOB. 

17.  "Ply,  work  or  aavfgate,"  SOU   TUbb^ 
LL 

18.  "  la  possessioa  of  the  laad,"  COS.  Bnci- 

KBHT,  L  1. 

19.  **  Used  oaly*  «as  a railway^m.  Boue 
OP  Hbaltb,  IL 

20.  <<UsaaUy  laled,"  584.    Hmbwat, IE 

21.  «<  ReUase,"  760,  757.    C«pybou^  L  L 

22.  « Residing^"  «  wilh  her  haAeai"  fOt 
Pooa,  XIL 

23.  •'Settiag  at  woik   to  row,"  901,  Wl. 
By-Law,  L 

24.  "  Institnted  for  parposes  of  sdeae^'  *«* 
"  ezolnsiTcly,"  150.    Pooa,  IV.  L 

25.  "  Sabseribe,"  450.    Will,  L  I. 
20.  <«8aefa,"5e4.    HiaawAT,  IIL 

27.  «8nperaaaaated,''98L    ConrAiu. 

28.  «« Tolls,*  549.    LAiiaTAZ,L 

29.  "No  other  ase  or  parpose  wbstwwri 

798.      COBPOBATIOH,  L 

80.  "  Within  the  city,"  «70.    SswnH,  L 
31.  "Works,"  958.    Railway,  V.  8. 

CONTIKOSNT  RE]IAIin>lB. 
8eapago717.    ]>BYiia,IL 

CONTRACT. 
I.  GeaeraBy. 
t  DlYisibilHy  aad  apporUoawaV  ".  Ao- 
no*,  X.  1. 


CONTRACT. 
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S.  What  it  of  the  mmdm  of  the  doserlptlon, 
183.    Bills  BOKJBB. 

3.  Within  Statata  of  Fraad«,  moL  4,  511. 
ArroiurBr,  I. 

n.  What  eooititatei. 

Contemporaneoos  doomnents :  letter  of  allot- 
BMot  and  eirenlar,  I.    Compaht,  1. 1. 

III.  Written  memorandnm. 

What  mflloientlj  shows  the  oonsideratlon  to 
be  that  the  other  partj  will  aoeept  the 
offer,  511.    ArroBiTBT,  L 

IV.  Pkrties. 

1.  Billbroker  and  oapitaltst,  or  capitalist  and 
eostomer,  133.    Billbbokkb. 

S.  Infant^    written    aoknowledgmenty    180. 

LlMlTAnOK,  IL 

9b  Corporation  incorporated  for  limited  pur- 
poses, 397.    Post,  VIIL  1. 

4.  Bj  agent  of  landlord  for  the  granting  of 
a  lease  so  as  to  bind  the  agent  personally, 
591.     AOBMT,  III. 

V.  Privity. 

1.  When  it  passes  to  assignee  under  stat  32 
H.  8,  e.  34,  s.  I,  71.    Acrioir,  L  1. 

2.  In  transactions  between  customer,  bill- 
broker,  and  capitalist,  133.    Billbbokbb. 

VL  Consideration:  what  is,  in  particular  in- 
ttanoes. 

1.  CooTeyance,  in  consideration  of  improre- 
ments,  reserring  a  reduced  nut,  147. 
PooB,  VIIL  1. 

5.  Promise  iu  consideration  that  the  other 
party  will  accept  the  offer,  511.  Attob- 
mr,  L 

YIL  Consideration :  failure  of  consideration. 

1.  As  between  capitalist  and  billbroker  for 
whom  he  discounts  a  forged  acceptance, 
133.    Billbbokbb. 

S.  As  between  railway  company  and  travel- 
lers, 598.    Railwat,  III. 

3.  Remedy  for  default  not  going  to  the  whole 
consideration,  933.    Attaohmbbt,  I. 

VIIL  Legality. 

1.  Whether  a  contract  to  pay  damages  if  a 

not  yet  legalised  public  work  impeding  a 

naTigadon  is  not  completed  in  a  certain 

time,  is  or  is  not  illegiL 

Action  against  a  railway  company  on  a 

ooyenant  under  their  seal  that  in  ease  certain 

works  were  completed  within  tweWe  months, 

whether  an  Act  agreed  to  be  obtained,  were 

obtained  or  not,  the  company  should  pay 

10002.  as  liquidated  damages. 

Plea^  setting  out  the  whole  deed,  by  which 
tt  appeared  that  defendants,  being  authorised 
by  statute  to  make  a  railway  from  certain 
tazmini,  crossing  the  rirer  T.  at  a  place  des- 
eribedy  found  difficulties  in  erossiog-  tftere, 
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and  had,  with  the  assent  of  the  Lords  of  th« 
Admiralty  and  the  landowners,  made  a  pier 
in  the  T.  in  another  plaee,  with  the  riew  of 
making  a  bridge  there,  to  earry  the  railway 
aoroM  there ;  that  plaintiffs  had  indicted  them 
for  this  as  a  nuisance;  that,  to  settle  the 
matter,  it  was  agreed  that  plaintiffs  should 
withdraw  their  opposition,  and  defendants 
should  with  all  despatch  complete  the  bridge 
and  works  on  the  pier,  according  to  a  plan, 
containing  provisions  for  protecting  the  nari^v 
gation  there :  that  the  Company,  should  use 
their  best  endearours  to  obtain  an  Act 
legalising  this  agreement ;  and  tha^  whether 
the  Act  was  obtained  or  not,  Unless  the  works 
were  completed  within  twelve  months  the 
Company  should  pay  plsintilb  lOOOJ.  as  liqui- 
dated damages.  Averments,  that  the  T.  is  a 
public  navigable  river;  that  the  pier  fii  a 
public  nuisance;  and  that  the  worke  west 
not  authorised  by.  any  Act  of  Parliament. 

On  demurrer  to  the  replication,  the  Court 
was  equally  divided  as  to  the  validity  of  thi 
plea. 

Lord.  Campbell,  C.  J.,  and  Wightman,  X, 
held'  that  the  agreement  was,  in.  subotmioe, 
an  agreement  to  commit  an  indiotaUe  oSenee^ 
and  therefore  iUegaL 

Coleridge,  J.,  and  Brie,  J.,  held  that  it 
was  an  agreement  to  procure  the  saaking 
of  the  works,  not  necessarily  by  illegal 
means,  and  therefore  not  objeetionable  on 
this  gronndi 

Lord  Campbell,.  C.  J.,  held  that  the  agree- 
ment*was  ultra  vires  of  a  eoipetatkn  ereatedL 
for  the  purpose  of  making  a  specific  railway, 
and  void  on  that  account 

Coleridge»  J.,  held  that,  though  any  eon* 
tract  by  Uie  railway  oorporatien  not  in 
Airtheranoe  of  its  main  object  was  ultra  vires, 
and  illegal,  yet  that  this  contract,  being  for 
the  purpose  of  effectuating  the  main  object^ 
vis.  the  making  of  the  railway  between  the 
termini,  though  by  an  unauthorised  devia- 
tion, was  not  ukra  vires. 

Wightman,  J.,  doubted  on  this  part  of  the 
case,  and  did  not  deeide  on  it. 

Brie,  J.,  held  that  corporations  have  at 
law  capacity  to  make  all  contiaets  not  ez- 
px,»ssly  or  impliedly  prohibited  by  law ;  and 
that,  thou^  contracts,  frustrating  or  neces- 
sarily inconsistent  with  the  object  for  which 
a  company  is  inoorporated  by  an  Act^  may  be 
considered  as  impliedly  prohibited  by  it,  and 
therefcre  illegal,  this  contract  was  not  of 
such  a  nature  as  to  be  so  prohibited. 

Bt  qumre  inde.  Jforwieh,  Majfor,  dfre.,  t. 
Jfftr/olk  Bailwmjf  Company ^  397 

2.  What  agreement  by  a  corporation  is  illegal 
as  being  ultra  vires,  397.    Ante,  1. 

3.  Illegality  not  caused  by  stipulation  for  an 
endeavour  to  procure  a  legaliaing  Act  of 
ParnaiBeBl^39T.    Ante,  1. 
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OONTBAGT. 


4b  nUgal  eontTMt  not  legpliMd  by  smbte- 
qaanl  proipeetir*  oDaoCMenly  897.  Ante,  1. 

6.  BnaAlmeiit  m  to  enfeMUif  tndiiifl:  eon- 
tnMtiofClorg7meii,917.  Guumtkajt^  L 1. 

6b  Bow  ftflp  oflbetod  hf  rabtt(|ntBi  dociMs- 
tton  of  war,  MS,  979.    PoU^  XL  1,  2. 

IX.  Implted  warrutj. 

Of  t^nainonan  of  bill  diaooontad^  US.  Bill- 

BBOKBB. 

X.  Mergar  in  daad. 

Hot  whara  partiaa  diifarant^  1.  CovPAinr, 
LI. 

XL  Diaaoloftion. 

1.  BffMt  of  daalantion  of  nar  oa  aoatnet  to 
load  a  anrgo  in  what  thanbjr  baooaaa  an 
anamf'a  port:  parfonnanoa  wiwv  not  !■- 
poaattila. 

Saohndott  ehargad  tha^  by^a  maamMi. 
dna  Ibr  ebartor,  it  waa  agnad  batiraaa 
piaintfffi  owaar  of  a  sbip  than  in  a  Britisb 
port^  and  dafaadant,  that  Iha  aUp  ahoold 
procead  to  Odeaaa,  and  than  load  tnm  tha 
ftoightoi'a  ftotofs  a  oomplata  aaiio  of  apad- 
iad  gooda,  and  proaaad  tharewilh  to  a  port 
of  diaaharga,  tfao  not  of  tbo  (Hmb**  anamias 
and  all  aeoidanta  of  tha  naa,  narigatlon,  Aa.. 
aaeaptad;  thiitj-ira  ninnlng  daya  to  ba 
•Uowad  for  loadiag  and  naloading,  ta  eam- 
monne  at  tba  port  of  loadings  and  4i.  par 
day  for  demnrraga  abovo  Iho  ninaing  daya. 
Breaob:  (1).  That,  althoagh  a  raaaonaUa 
tiiaa  ibr  loading  tfaa  eaigo  had  alapaad,  da- 
Ibndant  mada  dafiralt  in  loading  tlio  agraod 
aargo;  (2).  That  dafandaat  datainad  tha 
•hip  on  demarrage  ten  daya  abora  tha  laying 
days,  and  did  not  pay  for  anoh  damnrraga. 

PUa :  tiia*  dafondant  was  alirayt  a  aab- 
Jaat.  of  tha  Qnaan,  and  Odaaaa  waa  a  port 
vitfaitt  tha  dominioni  of  the  Bmparor  of 
Boaaia;  and  that,  altar  tha  maUng  of  the 
aiiartapiiacty,  and  bafbra  tha  ahip  arrived 
at  Odaaaa,  and  before  the  defendant  proTidad 
a  earg^  the  Qneen  deelarod  war  againat  the 
Bmperor;  ainoe  which  time  war  had  eziated 
between  them,  and  Odeaaa  had  been  a  boatile 
port  in  the  poeaaaaion  of  the  Qaeen'a  enemies. 
That,  from  the  time  war  waa  ao  daelaredy  it 
beeama  Impoaaiblo  for  dafandaat  to  parfbrm 
hia  agraement  withont  dealing  and  trading 
with  the  Qnoen'i  enemiea,  of  which  plain- 
tiff had  notlee  before  the  expiration  of  the 
laying  daya :  and  the  eharter-party»  by  reaaon 
of  tha  pramiaea,  waa  wholly  reacindad. 

Bepliaation:  that  the  Qoeen,  by  order  of 
eonnoil,  waired  (exoept  in  the  eaae  of  eon- 
tfaband  of  war)  the  aaianre  or  oonllieation  of 
enemiaa'  property  on  board  nentral  ahipa  and 
of  nential  property  on  board  enemies'  ships ; 
and,  by  a  second  order  in  coancil,  allowed  a 
certain  time  for  Rosaian  shipa  to  load  their 
ahipa  in  Bxitiih  porta,  and  allowed  Boaaiaa 


maiohaai  vaaaala,  which  abaaid  have  miM 
before  the  date  of  the  order  for  any  Bkiliih 
port,  to  diaeharge  at  aneh  port;  and,  bj  a 
third  order,  made  before  the  espintion  of  tit 
ntnning  days,  and  while  there  was  that  to 
load  tha  cargo,  ordered  ttat  walad  «r 
fiiendly  Taaaalsadghi  import  lata  any  Briliik 
port  all  gaoda  (not  being  aaamkand  if  vir 
or  requiring  a  special  permisaioB)  to  wbaiMa> 
CTcr  belongings  and  that  the  aal^jeats  of  tkt 
Qneen  or  of  any  neutral  or  Mendly  fUti 
might  trade  wiA  aU  porta  not  bkekadd 
(exoept  that  Britfah  reaaela  might  act  sater 
enemiea' porta).  That  the  ahip  waaansatnl 
Toaaaliand  plaintiff  ^o  aa^aetif  aamhal 
atata;  that  Odaaaa  waa  aot  biaekaded  dsriag 
any  port  of  the  time  daring  which  tha  mifi 
ought  to  have  been  loaded;  and  no  pait  ef 
the  agreed  eaigo  waa  oontrabaad  of  air  or 
requiring  special  perarfasion  for  ispcrtatiM; 
and  tha  eaigo  might  bare  been  kadod  aoi- 
withstaaOng  tha  hoetilitCea.    Oa  dsmamr: 

9M,  that^  Buppoaing'  the  plea  to  Aow 
that  tha  contract  waa  diaaolved,  tfia  itplieS' 
tion  showed  no  answer;  for  that  the  li* 
order  related  only  to  neutral  or  IicslQ*  foe^ 
or  ships;  the  aecoad  only  to  Rosaiaa  sUp; 
and  the  third  was  not  shown  to  bars  ooae 
into  operation  tall  after  the  sapfoaed  dlMoh- 
tion  of  the  contract 

Bat  thai  the  plea  did  notanaaerOo^ 
daratioo,  as  it  did  not  appear  bat  ttat  i^ 
fondant  might  bata  pardiased  a  caiga  beftit 
the  notice  of  the  declaration  cf  war,  or  ksT« 
purchased  it  from  British  aol^eeft  sr  sSiei 
in  Odeasa  after  anoh  notlae;  in  aiibtr  of 
which  casea  it  would  hare  beaa  laafol  to 
load  the  cargo  on  board  the  ship  after  aitiM 
of  dcolaiation  of  war.    Etpotiio  r,  Btmits 

2.  Bflbet  of  dedaratlon  of  war  cb  MUtnctlo 
load  a  eargo  in  what  thereby  baeaaoi  a 
enemy's  port:  performance  wlaa  tape*- 
siUe. 

Deolaratioo  stated  that  pbintrff  aad  do^ 
fondant  agrsed,  by  chaiier-partyr  that  pbii- 
tiff's  ship  should  proceed  to  Odsa«»  aad  Aero 
load  from  defondanfa  agent  a  eaiga  ef  ipo«- 
fied  goods,  and  therewith  proceed  beao,  • 
specifled  number  of  running  days  to  bo  al- 
lowed for  loading  and  anloadia^  aad  tea 
days  for  demurrage  after  the  lajiagdsTi  ot 
bl  per  day:  that  the  sbip  proeoodod  to 
Odessa ;  that  the  time  forloadlng  had  olspK^ ; 
but  defendant  made  defonlt  In  loadiaf. 

Plea:  that  after  the  ressel  procoodrf  to 
Odessa,  and  before  the  alleged  broach  of  c»"* 
tract,  war  was  declared  by  the  Qooea  sciIbK 
the  Emperor  of  Rnssia,  and  war  hsd  «^ 
since  existed  between  this  kiagdoa  ••* 
Russia,  of  which  plaintiff  aod  defted|at  to* 
notice  before  the  aUeged  breach:  that  OiM 
waa  part  of  the  empiie  of  Bassia;  aaipwi' 


CONTRACT* 


GOMVienON. 


lOtf 


llff  and  defandaal  w«rt  ia^i«eta  of  Ihto  king- 
doiB>  and  not  of  Rnnia :  Ihal  the  ihip  wm  a 
legifflered  Biitiak  lUp;  and  no  UeeoM  ftom 
tlM  Qnaeii  ooald  ba  obtained  for  loading  the 
■Uf  at  ddeam:  that  defendant  oeidd  not  hare 
proearad  »eai^  er  loaded  the  ehip  as  agreed, 
udt  eoald  pteiaMT  have  reoeired  eaoh  eargo, 
witlM«l  tending  or  oeneapooding  with  the 


Held  a  good  plea,  at  aegati?ing  a  poiri- 
bSity  of  the  defendant  performing  the  eon- 
tenet  by  doing  aajthing  either  before  or  after 
the  declaration  of  war,  the  impoedbiUty 
being  ihown  to  haTO  ariaen  before  any 
braaeh  eC  eontraat  ICepaaiallj  a%  the  ihip 
bafng  BritiA,  it  waa  tho'dvlj  of  the  ei^tain 
to  4|ait  Odeesa  at  aeon:  aa  he  kn«#  of  the  de- 
of  war.    MM  ▼.  MoMm,  979 


S.  DliMlQCidh  hf  inporior  antharH|y;  iia- 
ninn  eent  honfo  tt  witbei^ 

Aelio*  by  a  teadkab  for  tfif^  fiua: 
^^ir  indebted,  dflid  Payment  hito  (Mtt 

It  appeared  tfaKfpfaifntiir  had  i^4d  artiides 
to  eeiYe  at  72.  a  mototh,  on  a  leeking  toyage 
to  the  twAtc  Oeeam  «nd  baoK,  tUl  itn  Alp't 
retnrn  to  the  United  Kingdom  o^  for  a  term 
ct  three  yeari.  The  captain  waa  Mnt  home 
from  Jtfonte  VTdeo  by  a  l^atral  Coort  eon- 
■titntlwt  nnder  The  Mercantile  ttarine  Act, 
i850,  to  be  tried  foif  Shooting  one  of  the  orew. 
PiMntiff  Was  sent  home,  by  the  ootut,  from 
the  same  plaee,  tfs  lAtness  against  him,  and 
attended  the  trial  ita  thftf  eoontry.  When  the 
trial  Was  oyer,  llie  ship  #as  in  flie  Pacific, 
aad  pbuntiff  conid  not  practlci^y  retmn. 
The  payment  Into  Court  eorered  tlie  wages 
nf  lo  ^e  time  when  the  plalnfiif  left  the  A\p 
in  obodlenee  to  the  order  of  th«  Karal  Oonrt 
The  plaintiir  dnfattM  forther  wages  up  t6  the 
time  when  the  trial  terminated. 

Held :  that  he  Was  not  entitled  to  any 
wagM  after  he  left  the  ship;    Jfdeilfo  y.  D^ 

4.  Kot  by  consignor  at  mere  pleasiua,  219. 
Bill  or  Ladiito,  It.  1. 

hn  Coaseqaeneee  of  ineffectoal  attempt  to  dis- 
•alTc  by  one  party,  219.   Bill  or  Laddio, 

%.  9yci«dty«nd  threats^  69.  Dbsibtzo«,L 
T.  Otfntmet  once  dissohred  by  dedaratiott  of 

#iir  not  revlred  by  order  of  eonnei]^  963. 

AM*,  1. 

8.  OoritraotnotdlWolTedbyimposribili^in- 
daeed  by  the  party's  own  defiiall^  963. 
Antki,  1. 

9.  Bistingnished  f^m'  snspension,  844. 
Ante,  8. 

!•.    Kot   by  temporaiy   obstmctioB,   873. 

OBJORSB-PAnTT,  L  1. 

Xn.  Constmction  of  contracts. 
1.  Where  the  eontnct'  ii  oapaUti  of  tWo  don- 


I        stmotimi%  one  for  a  law/U,  the  other  for 
aa  nnkwftil  act,  397, 411.    Ante,  VIII.  1. 

2.  Bxfress  contract  not  qualified  by  cnitom 
of  locus  contractfis,  600.    AssuBAilcn,  V. 

8.  With  reflHrenoe  to  the  state  of  the  Iftw  at 
the  time  of  the  contracti  919.  AmiL, 
VIIL8. 

XIIL  Stamp. 

SlTect  of  referenoe  for  an  essential  tenn  to 
an  agreement  not  producible  for  want 
of  stamp,  660.    Stamt,  X. 

XIV.  In  particular  instances. 

1.  To  rotakn  dcfoslls  on  foUure  of  scheme,  1. 

COMPAJIT,  1. 1. 

3.  Bahreen  bHlbcoker  and  diaeoaatittg  capi- 
taUatr  138.    Billbkokbil 

3.  Mtween  cefBSignnr  and  owiaeiv  df  general 
Afp,  2T9.    Bill  ot  LADltr«,  IL  I. 

4.  6f  hiring  dn^  senride  ated  not  of  ftmancy, 

M7.     LiLBBLOBD  llTD  TtflTABt,  L  2. 

5.  C6nCrict  tid  convey  passenger^  ih  a  ship, 

686.     ASSUBABCB,  IV.  I. 

6.  To  travel  a  certain  fistance  for  a  certain 
fore,  698.    BailWat,  III. 

7.  Trading  contract  by  dergymaa,  917. 
CLBBcntisr,  L  1. 

XV.  Pleading  and  practlca. 

Btriking  out  name  of  one  sued  tM  (kK-contnte- 
tor  ^^  he  has  sdrered  Judgment  by'de- 
foult^  8H.    A«nft>]Mitt,  LI. 

COKTRACTOR. 
DIAinetlon  between  a  servant  and  a  contractor, 

679.     MasIBB  abb  SSBVABt,  IL 

CONTRIB0TION. 
Qeaeral  atierage,  600.    AesuBABcB,  V. 

COKVBNTION. 
PMMediag  hy,  292.    CLBBvnrjar,  L  1. 

CONVICTION. 
L  Infbnkier,  wlio  may  be. 
7or  invasion  of  statatoiy  franchise. 

A  company  was  constituted,  by  a  public 
statute,  with  authority  to  construct  a  market 
house,  which  was  to  be  the  only  market  house 
in  T.,  and  to  demand  tolls  for  certain  goods 
sold  there,  and  to  let  sheds,  stall*,  Ae.,  in  the 
market  It  was  enacted  that  any  one  who 
(with  oertaln  exceptions)  should  sell,  else- 
where  than  in  the  market,  goods  Uabto  to 
such  «orII,  Aould  <'forMt  and  pay  to  the 
Oompatay  wxsf  sum  not  exoeedlng  40e.'' 

Held :  that  no  conviction  could  be  made 
under  tills  chmse^  union  upoft  information 
irt  tiNf  ittitnoeof  tho  Oompny. 
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CONVICTIOHT: 


CORPORATION. 


Althottgh  Mrenl  oImms  of  Ihe  Ael  ap- 
peand  to  ba?o  in  riew  the  gantnl  eoiiTe- 
oUneo  of  the  inhabitaotf  of  T.  B^ma  r, 
HitkB,  6SS 

n.    For  treipMf   !a   Mareh  of  g«ao»    860. 
Qauu,  L  I. 

COPY. 

Of  doenmeiits  In  poMMnon  of  the  other  party, 

483.     iHTKBBOOATOBnt,  I^ 

COPTHOLD. 

I.  Fine  on  admittance. 

1.  Where  two  ont  of  threo  derliees  releaie 
to  the  third  before  admittanee. 

DoTiie  of  »  eopyhold  to  threo  penoai  in 
fM»  who  were  alao  appointed  exeeatore  of  the 
wilL  The  threo  proved  the  wttL  Two  of 
them  by  deed  releaied  their  tntereil  and 
eetate  In  the  eopyholdi  to  the  third»  to  the 
intent  that  ahe  might  be  admitted  alone. 
The  lord  of  the  manor  claimed  a  treble  fine, 
and  had  not  admitted. 

A  case  baring  been  stated  without  plead- 
ingly In  which  the  qneation  wae  "Whether 
the  lord  is  or  is  not  entitled  to  a  treble  line 
on  admittanee  ;* 

Held,  by  the  Coort  of  Q.  B.,  that  he  was 
entitled  to  a  single  fine  only,  the  deed  ope- 
fating  as  a  disolalmer,  and  the  fiMt  that  all 
three  had  piOTod  the  will  not  proToating 
any  of  them  from  disolaiming  the  derlse 
nnder  it 

Error  baring  been  assigned,  the  Ooort 
of  Exchequer  Chamber  reftised  to  hear  the 
eaaop  on  tite  groond  that  the  Common  Law 
Procedure  Act,  18S2,  aathorises  the  state- 
ment of  cases  only  where  something  is 
claimed  which  might  be  the  subject  of  an 
action.  And,  the  lord  not  being  entitled  to 
•ne  for  a  fine  before  admittance,  this  case 
was  not  within  the  provisions  of  the  Act 
WtlUthy,  lord,  T.  Wiik€n,  750 

2.  No  remedy  by  notion  before  admittanee, 
760.    Ante,l. 

IL  Disclaimer. 
By  derisee  executory  750.    Ante,  1. 1. 

CORPORATION. 

I.  Powers :  doctrine  of  ultra  Tirei. 
Righto  of  Company  to  use  land  acquired 
under  statote  for   purposes   other  than 
thoee  aathoriied  by  the  statnto. 

A  Company  was  Inoorporated  by  atatnto 
ton  the  purpose  of  making  an  inland  narl- 
galion.  Powers  were  glrea  to  acquire  lands 
oempulsorily,  whieh  by  the  Aei  were  to  rest 
in  the  Company  In  fee  simple  "to  and  for 
the  ISO  of  the  said  aarigatton,  but  to  or 
for  no  other  use  or  purpose  whatsooTer." 
By  a  subsequent  Aet  the  Company  were 
authorised  to  aoquire  lands  subject  to  the  1 


le  restrictions,  for  the  purpose  ef  ess- 
structing  an  extension  of  the  narigatioa  sad 
a  reserroir.  The  Acta  resenred  to  the  pro. 
prietors  of  the  purehaaed  lands  the  mis*. 
rals,  and  the  right  of  ishlng  in  the  mltn 
orer  their  respoetire  lasids^  and  a  ri^t  ts 
use  pleasure  hoate  orer  the  whole  esaal  wU 
reserroir.  The  AeCs  Ibcbado  the  Haviptiw 
Company  erecting  buildings  on  the  Isodi^ 
and  exeretsing  some  other  speeifed  ecu  of 
ownenhlp,  but  oontalned  no  exprwi  pravi- 
sion  against  the  Company  wsiag  plesnn 
boats. 

Under  theee  Acte  n  lako  was  fatmsd,  si  i 
reserrotr,  on  land  ooaToyed  to  the  KsvigBii0B 
Company  In  fee  simplo.  By  sahssqisat  Acti» 
their  property  and  righto  were  Tested  Is  tkt 
defendants,  a  Railway  OoBpoay.  Ammvu 
sent  firom  Chanoery  to  this  Ccuitia  whieh 
the  questions  wers;,  Whether  defeadaati  ^Mld 
lawfkdly  let  out  bonte  for  hire  oa  the  lik« 
or  reserroir?  And,  Whether  they  eoeld  kv. 
fully  use  the  lake  or  reoerroir  for  say  nther 
purpose  than  supplying  the  narigttioB  with 
water  1    The  Court  differed  in  opiaioa. 

Brla^  J.,  answered  both  qaestiooi  is  th« 
affirmiAiTe,  holding  that  the  ereatioa  of  • 
corporation  for  a  spooiflo  purpose  |are  it  ail 
the  rigbte  incident  to  »  oorperatioa,  with  § 
superadded  duty  to  fwlfll  that  spedle  peipoMi 
but  without  restrictions,  other  thaa  those  ox* 
premly  or  by  neoessniy  impUcatioa  iaposed 
by  the  Leglslatare;  and  tha^  then  hcisf 
nothing  In  the  use  of  pleasure  bosti  ineoa* 
sistent  with  the  dnty  of  keepiaf  vp  thi 
nawlgation,  there  waa  nothing  to  tski  sny 
from  the  defendanto  the  right  te  aitthoa, 
that  being  a  right  inoident  at  cea»oa  lew  t* 
their  tenancy  in  fee  simple  of  the  land  co 
Tered  with  water. 

Coleridge,  J.,  and  Wightmaa,  J.,  saiwMid 
both  questions  in  the  negative,  on  the  ftosad 
that  the  Company  was  created  for  a  apedfic 
purpose^  and  was  anthoriied  to  take  ssd  sw 
lands  for  that  purpoao  only. 

Lord  CampbeU,  C.  J.,  witheut  deddiof 
what  might  be  the  general  rights  of  seen* 
pany  Incorporated  for  speciie  paiposat,  htM 
that,  under  these  Acts,  this  Oompsaj  had 
no  right,  as  agalisst  the  reprssealstiftt  of 
those  from  whom  the  lands  wers  orifisali; 
purchased,  to  use  the  lands  in  aay  way  othw 
than  for  the  purposes  of  the  aarigatioo,  if 
such  use  was  prejudicial  to  theis  fttmnt. 
And  be  answered  the  questioBa,  with  thii 
qualiflcation,  in  the  negative.  IM$^  ▼• 
North  Staford$kin  SaUwtf  Compatff   TM 

IL  Contraetoby. 
1.  Contraet  to  exeeuto  works  by  a  nies; 
company,  when  ultn  vires,  SfT.  (kmufft, 
VIILL 
1  aoBoral  oapaoity  to  ssake  eoatmai  I9f> 
CoiTBAOT,  VIIL  L    708.    ABta,L 


COSTS. 


COUNTY  COUBT.        i04» 


oosxa 

I.  Agsimt  itcHigtr  to  rooorl 

Against  pvtj  really  eondaeting  defence,  824. 
BjBonnaT,  IL 

IL  Of  Mrenl  iMMi. 
BflaltHDg  mraid  bMk  U  aiUtntor,  with  » 
view  to  mah  aoeti^  470.    Abbitbatiov,  V. 


XIL  Of  pUlntUr  in  fonn&  panperii. 

CpiumI  and  attorney. 

Wkere  tho  plaintiff  ibm  in  fonni  panaris, 
and  obtaina  a  rardie^  whatever  be  the  anoont 
raeoTaied,  nothing  ia  to  ba  attowad  on  taxation 
of  aaata  ia  reapaat  of  Utai  to  the  plaintiff's 
aoaaaal  or  by  wi^  of  ramonemUon  for  the 
aarriaaa  of  tha  pUintiff 's  attorney.  J>ooijf  r. 
.  TU  Ortat  Mortktm  Sailwajf  Oompang,    841 

Xv*  In  error. 

Kot  for  party  rererriag  Ihe  Judgment 

Tha  party  roTeraing  a  Judgment  in  arrer  is 
ptiU  sot  aatided  to  aigr  costs  in  error :  the 
Common  Law  Procedure  Act,  1862  (16  A  16 
Vict  c  ?$)»  s.  148,  rendering  error  a  stop  in 
tha  cause,  docs  not  affect  the  costs. 

Tha  rule  is  the  lama,  whether  tha  error  ba 
laggastad  ia  Ihe  Court  where  Ihe  action  is 
brought^  or  in  a  Court  of  error.  FUktr  y. 
Bridge  808 

COUNCIL. 
Ordcfft  of  Ctandl,  MS.    Coitbaot,  XL  1. 

COUNCILLOIU 
8aa  HvmctPAL  Cobpobatxo*, 

COUNSEL. 

L  Bafiiaal  by  Judge  to  hear,  478.     Oomrr 
CouBT,  Vl  1. 

IL  For  pUintiff  in  Ibrmi  pauperis,  Ibea,  841. 

COITIyllL 

COUNTT. 
Cainty  Basaicns,  157, 159.    Appbai*  L  L 

COUNTT  COURT. 

X.  Amount  of  claim :  Jurisdiction. 

What  subitantlally  for  less  than  20f.  though 
nominally  for  more. 

Dafandaat  being  high  bailiff  of  a  county 
•our^  raceiTcd  a  sum  under  20/.,  in  respect, 
as  the  plaintiff  insisted,  of  debt  and  coats 
raaoTcrad  by  plaintiff  in  a  suit  in  Ihe  eounty 
court,  and  for  whiah  sum  a  warrant  had  is- 
aoad  and  liad  bean  deliTcred  to  the  present 
dafondant  Plaintiff  sued  tha  praaant  defend- 
ant in  the  county  court  on  account  of  the 
raceipt  of  this  sum,  claiming  SOI.  le.  by  the 


Held !   thai  tha  mit  was  sahata&tiaUr 


brou^t  for  the  sum  received  by  defendant 
and  was  tharefora  for  a  sum  leas  than  201. ; 
and  therefore  Juriadiction  waa  girvn  to  the 
county  court  by  alat  9  A  10  Vict  c  95,  a.  58, 
and  not  by  atat  13  A  14  Vict  c  81 ;  and  no 
appeal  lay  under  soet  14  of  Ihe  laUer  Act 
Mayor  t.  Bwrg^f,  865 

IL  NewtriaL 
Judge'a  discretion  to  dispense  with  notice. 

The  14lBt  rule  of  practice  in  the  county 
courta  (framed  nhdar  atat  IS  A  13  Vict  c 
101,  a.  12),  requiring  aeren  di^a^  notice  of  an 
application  for  a  new  trial,  is  directory  only ; 
and  the  Judge  may,  in  his  discretion,  dis- 
penae  with  regular  notice;  if  aatiafled  that  a 
aufflcicnt  case  for  so  doing  is  made  out^  and 
may  grant  anew  trial  under  the  power  given 
him  by  atat  9  A  10  Vict  c  95,  a.  89.  CmrUr 
T.  Smiikf  898 

m.  Appeal. 

Not  where  Jurisdiction  given  by  atat  9  A  10 
Viet  c  95,  a.  58,  855.    Ante,  L 

IV.  Judge:  diacretion. 

To  diapenae  wilh  regular  compliance  with 
ralea,  898,    Anto,  IL 

y.  Judge:  reference  to,  under  Common  Law 
Procedure  Act,  1854. 

Form  of  writ  of  executors.    Raa.  Obh.  888. 

y  L  Judge :  remedy  agaiaat^  for  alleged  miaaan* 
dud  ia  oflca. 

1.  Blaction  to  proceed  by  memorial  to  Lord 
Chancellor. 

A  rule  was  obtained  for  a  criminal  informa- 
tion againat  a  county  court  Judge,  for  alleged 
misconduct  in  his  ofllce.  The  affidavit  in 
support  of  the  rule  stated  tliat  tha  applicant 
had  addrcMcd  a  memorial  to  the  Lord  Chan.^ 
ceUor,  setting  foith  the  substance  of  the  focta. 
It  appeared  firom  aflldavit  in  answer,  that  the 
memorial  to  the  Lord  Chancellor  contained 
general  charges  of  misconduct,  and  apedied 
the  particular  miacondnct  now  aomplatned  of, 
and  prayed  for  an  inquify  into  tha  behaviour 
of  the  Judge ;  and  that  the  Lord  Chancellor 
had  deciiaed  to  Intarfoie. 

The  Court  discharged  the  rule,  on  the 
ground  that  the  appllcaat  had  elected  his 
remedy.    Rogvum  v.  ManhaU,  478 

S.  Criminal  information,  475.    Anto,  1. 

yiL  BailiC 
Action  agalaat  for  folse  return,  855.   Antf,  L 

yilL  Bales  of  practice. 
1.  How  for  only  directoiy,  898.    Anto,  IL 
1  Aa  to  appUntioB  for  new  trial,  898.  Anta^ 

IX.  Commitment  under  Judgment 

Notwithstanding    discharge    by    Insolveil 
.]>ebton' Court 


1«M      GOOTfiPFf  OeOSff. 


CRIMINAL  LAW. 


A  vaxtj  againit  whom  m  Judgmtpit  hu 
been  reeoTered  in  a  oonnly  oonil^  and  who 
hu  linoe  been  dfieharged  by  the  Insolrenl 
Debton*  OonrC,  may  neverthelen  be  aAer- 
wardf  eommltted  by  the  jadge  of  the  oonaty 
eonrtp  under  the  lame  jadgment,  mpon  mm- 
monf  under  itat  9  A  !•  Viet  e.  9S^  e.  98. 
ExparU  Chr%§ii€,  7U 


OW^T^BY. 

Bitate  by  the  eoarli^y;  whH 
for,  17S.    Dtma,  L 


qovWAVT. 

i.  OoBlraei  by  eoTMmnt:  getwlly. 

1.  DiTUibOily  and  ^pportionmeai  Tl,  93. 
Acnov,  1. 1* 

t.  Legality  of  eoatraet  by  railway  eompany^ 
997.    GoiTRAOT,  YUL  1. 

TL  PartieBlarApyanafta. 
To  repair,  71.    Aonov^  X.  1. 

ffL  4«tto9  of  ooTenfat 
On  privity  of  oontifot  fM^ween  ieir«K||OBer 
and  atfigjaee,  71.    ^otiqv,  L  1. 

QOYVITANT  irOT  10  Cf^S, 

Beed  poipoilbif  to  icalaaw  pHimIim),  fit|k  pt^ 
Tiao  that  it  ahoald  not  diaoharge  panty. 

B.  and  deCndant  gave  plaintiff  a  iplat  and 
•OTeral  bond  for  8001.,  the  ooadilieii  of  whieh 

netted  th#ft  9.  bM  rMipieete4  9>»Nif  ^  m- 
jfapi  bail  fiv  himt  Mt^  iMid  bUvmmMj,  wMob 

pUlatiff  had  agrefd  to  do  oi|  l^#9iBf  <>>• 
ha^ttea  fcr  tb9  thue  being  tmud  to  pUin- 
tiff  by  Ibe  JoiiM  ond  m*n^  )kmi4i  9f  B.  ^d 
dflfeidant  u  mmlifi  bpf  n^i|btF  '•  P^  ^ 
feMant  wen  W  bn  U^Mlt  fi»  B|<wi  ^>^  S(^<- ; 
and  deelared  thai  tl»#  opndition  frai  thai;  if 
•ither  B.  or  defiindant  shooLd  p«»y  enoh  soms 
if  ihABld  beoomp  dpif  to  plaintiff  1^  ^ofM  of 

Um  aooeplaaoea  or  loaae>  t|ke  b9it4  fhonld  be 

paid. 
Afterwardi,  plaiplU^hy  dieadpoi;,  «Ub99ftthe 

hnowMgo  or  anthiwily  of  4pffadaat,  ndeaaed 
and  fMT  oTPf  di«eharge4  9-  "  of  tp^  ^Wp  aU 
and  aU  maanor  Af  9pti^%  P9)N««  Pf  action, 
sniti,  debta,  dnae,  (pniii  and  nme  of  i^oaey, 
aeooonti,  reelioningt,  bonds,  bills,  speoialties, 
eoTonaats,  oontraets,  oontroTenies»  agree 
mants,  pcomisee,  varianeaiy  daaiagMb  Ms- 
ments,  extents,  exeeations,  claims  pad  dp- 
ipands  whatsooTor,  at  law  and  in  equity," 
whieh  plaintiff  had  or  might  hare  against  B. 
apon  or  by  reaeen  of  any  matter,  eansa  or 
thing  whatsooTer.  «  Provided  always,  that 
nothing  hef«l9  mi^Mi»94  iball  extend,  or  b* 
deemed  or  eonstnied  to  extend,  to  pre? ent" 
'  plaintiff  <f  from  suing  or  prose^ting  any  per- 
ioa  or  persons,  other  than*  B.,  his  exeeotors^ 


Ae.,  '<  who  is,  are,  shall,  or  nay  be  UsMs  « 
aooountable  to  pfy  or  make  good  to"  fbis. 
tiff  "  all  or  any  part  of  any  debt  or  debts,  tarn 
or  sums  of  money,  now  dae  from*  B.  ts  jiiiB. 
tin;  ''either  as  drawer,"  k^  "of  aa/bfll,* 
Ae.,  <<or  as  being  joinUy  sr  Nvsmfl^  bssat 
wilb^  B.«in  any  bend  oy  bs^  ihUplinii 

0r  ohlisnlioBB.  or  mh^  ia^ammamk  vhalM. 
erer,  or  otherwise  l^oirsoersr,  as  if  thsu  pst- 
seats  had  not  been  exeented :  it  beiag  ladw- 
stood  and  agreed  thal»  as  regards  aaj  mob 
sails  or  pweeeationa,  tibeee  pressats  dnO  sol 
operate  or  be  pisadid  in  bar,  erm  anlisii.' 
Held :  that  the  dead  poll  wes  Bst  a  nlMfib 
bnt  a  eoToaaat  noi  to  sue  &;  aad  ihskpIiiB< 
tiff  was  not  preelnded  fionn  ndag 
in  respeet  of  hvanohee  aesfaiag 
exeentlonofthadaedpoR.   Ftietr. 


Ih« 


»!• 


8EIIBR. 


Notfbrimpmir  paymea^^iNt   Wmni't, 
VIU.  i 

/adgaient  eredilor. 
roim9   of  proeiwdp|«   agaM  ffnhM*, 
Bsg.  Chm.  374. 

CRIMINAL*  fl^ffai^MAnOK. 

Against  cona^  eonrt  Judge,  for  iaprvpoly 
revising  to  hear  a  pavlisniar  esaaid,  47i. 

COUHTT  COUKT,  TL  1. 

IL  Refused  when  applieaathas  eleeted  aaelbff 
remedy,  475.    ^avxtr  Counr,  TL  1. 

CBDmrAL  LAW. 
L  Brror :  preliminary  proeeedings. 
Attoney-Oeaend'f  ial^ 

The  Attomey-Oeaeral  harfaig  nhmi  Ik 
flat  for  a  writ  of  enor  tp  f  detadHit  e«Tidi4 

of  a  misdemeanor. 

Held  tfmt,  ia  a  peeper  eese^  IheislVMAM 
ex  debito  Justitim;  but  that  the  Atunej- 
General  was  todatasmlae,  oa  his  owa  le^- 
sibaity,  whether  or  not  each  eass  vaa  }nfu ', 
an4  tlmtthis  Coaftepuld  not  nrisw  Ui  d«- 
r'slon.    Mx  fart9  Nnttom,  ^ 

II   Brror :  wfit  when  ^pa^M? 
1.  Bee^useJudgmantforwaatofj^MtfT*' 

the  resnlt  of  a  compromise. 

Defoadaot  baring  been  0enriils4  ia  tk« 
Oonrtof  Q.  B.  of  a  asindemeaBoir^aa4is4f- 
ment  girea,  ho  sued  out  a  writ  ef  snsf  ••*■• 
Bxoheqner  Ohamber,  and  them  aMMi(4 
Judgmeat  fcr  want  of  joiader  ia  mroc 

The  Court,  of  Q.  B.,  beiag  mtiiM  ff« 
afldaTit  that  the  suing  out  of  the  mil  «f  "^ 
and  jndgmiiibthmonvanlktfiiiiit*'* 


OBOOirAL  JAW. 


MEMOATfON. 


vm 


■<mywli»»  <imhe4  tiM  writ  of  enwr  «kl«r 
•teft.  U  A  IS  Ykt  e.  1M«  t.  99.  R§gina  r. 
AiUgm^,  18ft 

S.  Bj  wiMi  «oiir^  18ft.    Aftt^  1. 

IXL  Compromiaa. 

BrMMdIagi  by  way  of  wmyrombe  when 
qoaihed,  wd  1k>w,  18ft.    Ante,  II.  I. 

XV.  Sm  nli0  CasnvAx*  Ivvomutimu 


CAOWH. 
iMMItar  of  oaonpalija,  888.    Pw>r, 


ULl. 
IL  Sot  1^  CBIIIIIA&  Law. 


CBUKIiTT. 


89.    9b. 


.L 


CITRATI. 


§••  CkiMMTVAB. 


CUSTOM. 
I.  Wh«i  may  bo  eloiaod  in  oliono  folo. 

Ciotoa  fir  inhabil— ft  lo  toko  wntar  from  a 

woO. 

Watm  u  k  iiMoi  fkom  a  wtB  or  ffrtec  ft 
Mi  to  bo  oooaidoro4  as  prodnoo  of  tbo  •oil, 
•0  aa  to  aake  tbo  rifhi  to  take  it  to  aUono 
•oto»  for  doBOilto  pnipeoee,  a  prott  A  fion- 
4m.  Soob  fight  to  an  oaaomont  oalj,  and 
BOf  bo  etofaaed  bj  eoflCooi. 

Aatioa for bnaktof  ptotoliri elooo.  Ptoa: 
jnlUjing  nndor  a  ooitooi,  froai  ttao  Imao- 
■Mrial,  for  an  the  tohaUtanto  of  «bo  town- 
Aip  to  whtoh  ptotolirt  atooo  was  altaato  to 
toko  witof  Amb  a  woll  or  ipcfng  to  thatotooo, 
and  earry  the  aamo  to  their  honoao,  to  bo 
ofod  fordomeitto  parpoooa.  Held,  on  denmr- 
ror,  that  the  ooatoBf  aa  atotod  to  the  plea,  waa 
good.    Bmetr,  Wwd,  T8S 

IL  Vhat  notototoMbto  by  anatoi. 
Bight  of  ftahing  to  altono  aoto.    Bkmd  t. 
Liptc&mhe,  713  n. 

HL  Local,  aa  affeettog  written  oontraet»  800. 
AftftVBAjroSy  y. 

CUSTOMEB. 
Beeoarao  to  billbroker'a  eutomer,  183.    Bill- 

BBOKn. 

DAMAGES. 
L  Liquidated. 

On  non-performance  of  an  act  not  yei  lega- 
liaed,  397.    QownAOt,  VIIL  1. 

n.  Damagea,  eomnenaorato  wilh  toteraat. 

Afte?  aaaignmont  of  mndiTided  parte  of 
lOToraion  to  Jotot  tonaat  of  tan^  71.  Ao- 
noi^L  L 


m.  Under  oomponaaltoB  doiiMa. 
Where  it  ia  denied  Uiat  there  waa  any  da- 
mage, 1014.    BoABD  or  Hbaltb,  III. 

PAT. 


DBBT. 

I.  Wittton   aoknofrMgttont   1^  infonl^  188. 
Ldrtaitov,  II. 


IL  Ttenpiko  road  debt: 
HiQBwar,  VIIL  I 


of 


ftlBTOB. 

L  Diaahargo  by  InaolTont  Bobtor/  Covrt 

Bffeot  aa  to  jadgoMnt  to  Connty  Coor^  714. 
Cooarr  Covet,  IX. 

IL  Pnataotfon  of  tador  debtor  owi^gtoaatkaa 
1001.,  836.    BAncBurr,  IL  1. 

DBCLABATION. 

L  Inploadtog. 

1.  Agatoat  gamiahoo :  foraa.  JUg.  Otm,  8T7. 

8.  For  loaa  by  general  avorago,  500.    Abbu- 
babcb,  V. 

8.  For  folaely  and  Dalioiooaty  prooutog  % 
bankmptey,  493.    Babkmtpt,  L 

IL  In  evidonoe. 
When     adaiaaible     aa     ropatatlo^     838. 
Bnii»«B»  L 

DEDICATION. 

Aa  a  highway. 

Eridenoo  notwilhatanding  aotttoaaoBt:  bar* 
then  of  proof. 

Indietment  for  obatraettog  a  highway. 
Flea:  Hot  guilty.  On  the  trial  it  appeared 
•  that  the  alleged  highway  had  been  laid  oat 
aa  a  pri|ootod  atreot  in  1887,  and  do  footo 
need  aa  a  highway  till  1888,  when  Iko  do- 
fondante  began  to  olMtmot  it,  and  aoon  after 
eneloaed  a  portion  of  the  road.  The  ownora 
of  the  aoil  of  the  greater  part  of  thia  road 
bronght  ejeetment;  the  defondaato  ontered 
toto  negoUationa  witJh  thoai,  and  had  agreed 
to  opeo  the  road»  bnt  finally,  in  1853,  broke 
off  the  negotUtiona,  aaaigning  aa  their  reaaon 
that  they  had»  ainoo  the  negotiationa  ooin» 
meneed,  aoqoired  the  fee  of  another  part  of 
the  road.  On  that  apot,  of  which  the  defend- 
ante  thna  elaimod  Uie  foe,  waa  the  obatmo- 
tion,  the  anbjeet  of  the  indietoient  BtI- 
deneo  wa»  given  that  that  apot,  on  whieb  the 
obatmetlon  now  waa  made,  had  been  part 
of  an  eatote  aottled  in  atrict  aettlement  to 
1833,  on  the  tenant  for  life,  with  power  to 
grant  bnildiag  leaaea,  and  for  the  tmateea 
of  Iho  aotttoment  to  aoU,  with  the  oooaent  of 
the  tonaat  for  life.  The  flrtt  tenant  in  tail  war 
atiily  at  the  time  of  the  trial,  an  tofaai    Th* 
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DBDIGATION. 


DBSBBnON. 


leouil  for  Ufa,  being  ealkd  m  a  witneM, 
Mid,  inter  alia,  that  in  1828  the  whole 
of  this  property  bed  been  told  by  his  trus- 
tees, and  he  had  had  nothing  to  do  with  it 
iinee.  The  judge  left  It  to  the  Jury  to  say 
whether  they  would  Infer  a  dedieation  in 
1829  f>om  whoever  was  the  owner  of  the  fee. 
Verdiet  for  the  Grown. 

Held  a  proper  direetlon ;  for  open  user  m 
of  right  by  the  public  raises  a  presumptire 
inferenee  of  dedication  requiring  to  be  re- 
.  butted.  And  here  the  statement  of  the 
defendants  that  they  noquired  the  fee  in 
1858,  coupled  with  the  endenoe  of  the 
tenant  for  life  that  he  had  not  had  anything 
to  do  with  it  since  1828,  was  eridenoe  that 
the  fee  was,  in  1829,  not  subject  to  the  settle- 
ment, so  that  there  was  nothing  to  rebut 
the  primt  facie  inferenee  of  dedication  in 
1829,  arising  from  the  public  user  ai  of  right 
In  that  year.    Btgina  r.  Pcfri%  787 

DEBD. 
L  Qenerally. 

1.    Effect    on    contract   between    diffenni 
parties,  1.    Compaitt,  1. 1. 

3.  Surrender  of  interest  without  deed»  71* 
Atmov,  LI. 

XL  Construction. 

According  to  intention    and  interest,  750. 

COPTHOLD,  L  1,  780.  COTBHAIT  HOT  TO 
BUM. 

HL  Inspection  by  adverse  party.  DiaoornBT. 

DEFAULT. 

L  What  defiuilts  do  not  go  to  whole  confident 
tion,  983.    Attacbmsvt,  L 

XL  Judgment  by  deiknlt    JmwfMMt,  TV, 

DEFENCE. 

i.  What  defhnlts  not  ground  of  defenee  but  of 
cross  action,  938.    Attacbxcht,  L 

XL  Attachment  of  debt  in  foreign  country, 
938.   ATTACHxnirr,  I. 

XIL  Leare  to  appear  and  defend  In  i(}ectaMnt» 
808.    Bjsotxbut,  L  1. 

DELAY. 

J.  In   commencing   Toyage,   219.     Bill   of 
Ladixo,  II.  1. 

IL  Of  completion  of  Toyage,  873.    CBAnTsn- 
Pabtt,  L  L 

DEMAND. 
Splitting,  679.    Di8TniBB,L 

DEMURBAOB. 
Under  what  terms  not  payable  by  condgnee. 
Action  by  the  master  of  the  ship  D.  for  de- 


murrage which  defendani  promised  to  pij  ia 
consideration  of  the  delireiy  of  the  goods. 
Plea :  Nerer  indebted.  At  the  trial  defsai. 
ant  had  a  rerdiet,  sul^eet  to  leave  to  enter  a 
rerdiet  for  plaintiff  on  the  fbDowiag  fhcti, 
the  Court  to  draw  inferBnoea. 

Defendant  was  holder  of  a  bill  of  laAag  te 
the  entire  cargo  of  the  D.,  expressed  to  be 
shipped  by  IL  at  Memd,  deliTcraUe  at  L. 
unto  defendant  or  assigns^  *■  be  or  they  pay- 
ing for  the  Mid  goods  as  per  eharter-paitj, 
with  primage  and  aTcrage  acenatomed.*  B/ 
the  chartor-paity  the  D.  waa  ebaitned  to  the 
shipper  to  load  a  cargo  at  Memei  for  L^ 
proTidiog  lay  days  for  loading  at  Memel  sad 
discharging  at  L.,  and  sttpulaiiBg  deanrrsca^ 
beyond  the  lay  days  at  either  port  The 
chartor-party  mentioned  the  rates  of  fM^t, 
and  contained  a  stipolalioB  that  ^for  the 
payment  of  all  freight  and  dcmnnage  the 
captain  shall  hare  an  abedlnto  lien  sad 
charge  on  the  said  cargo.*  Demuiiage  wu 
incurred  at  MemeL  On  the  airlTul  of  the  OL 
at  L.,  defendant  daimed  the  cargo  under 
the  bUl  of  lading.  The  captain  rtqwred 
payment  of  the  demumge.  Defendant  of- 
fered to  pay  the  freight,  but  denied  bis 
liabUity  to  pay  demumge.  Uhiooately  de- 
fendant receired  the  cargo,  without  any  ex- 
press premise  on  hia  part  to  pay  dsmwisge. 

Held:  that  a  promise  to  pay  fbf  the  goodf 
according  to  the  stipulations  in  the  bill  of 
lading  ought  to  be  lafened  fron  the  leceipt 
of  the  goods  under  it,  oTcn  though  prseedad 
by  a  refusal  to  pay.  But  that  in  this  case 
the  terms  of  the  biU  of  lading  and  chsrtar- 
party  did  not  import  that  the  penes 
ing  the  gooda  was  to  pay  demurrage 
at  the  outport,  though  the  captain  had  a  liea 
for  it.  And  the  rule  waa  diaehaiied.  SmA 
T.  iStoeefa'wy,  M5 

DEMUBBBB. 
When  not  the  proper  remedy. 
For  improper  plea  of  payment  into  OeaH»  It 

PaTXSHT  IITTO  COVBT,  L 


DEPOSIT. 
Agreement  U  return  on  Ihilne  of 

COMPAVT,  L  1. 


DE8CBIPTI0N. 
L  Popular,  when  suiBclent,  485. 
IL  Of  bin  discountod,  133.    Bnxno 
III.  Erroneous,  in  insolTcntfs  achedali^ 

BAHUtVPT,  JL  1. 


L 


DESEBTION. 

L  By  seamen  alter  contract  to  serrei 
What  treatment  by  captain  causes 
the  serrice  not  to  ie  desertion. 


IcaviiV 


DESERTION. 


DBYISB. 


1049 


Aelioa  by  a  mubmi  for  w«rk  and  bbonr 
«a  board  a  Britisb  regiitered  iblp  T.  Plea : 
tbaft  the  work  was  done  after  the  paMing 
of  itat  7  A  8  Yiot.  e.  112 ;  that  plaintUf  had 
eofagod  hiiBMlf  on  board  a  Britiih  registered 
merohant  ship  C^  as  seaman  for  a  Toyage 
fiom  LWerpool  to  San  Fraaeisoo,  whieh  wts 
eontinaing  during  the  performaaee  of  the 
woA  and  labour;  and  plaintiff  belonged  to 
the  ressel  C.  for  the  said  Toyage^  within  the 
ling  of  the  Aet;  and,  whilst  he  was  soeh 
on  board  the  0.,  and  before  doing  or 
eoatraeting  for  the  work  and  laboar,  de- 
serted the  CL  within  the  meaning  of  the  Aet 
(sael^  9);  and,  while  he  was  snoh  deserser 
and  belonged  to  the  C,  engaged  himself  with 
the  defendant  who  was  master  of  the  Y^  ts 
seaman,  for  wages :  and  that  the  action  was 
broccght  to  reeorer  snoh  wages :  and  that  the 
doMfftion  was  entered  in  the  log-book  of  the 
C,  and  eertiilcd  by  the  signalwes  of  the 
maater  and  mate  of  the  C. 

Replication :  that»  before  plaintiff  deserted 
the  C.|  the  oaptain  and  offloers  of  the  C, 
on  many  oeeasions,  flogged  and  ponished 
plaintiff  with  great  and  nnreasonable  emelty 
and  soTerity ;  that  sneh  floggings  and  pvnish- 
ments  were  not  rendered  neeessaiy  by  plain- 
tiff's eondoety  bat  were  nnneoessary  and  nn- 
reaaonablej  that  the  plaintiff  requested  the 
eaplain  and  oflieers  to  desis^  whioh  the 
eaptala  refiued  to  do:  and  thereupon  plain- 
tiff^ beeuse  he  had  Just  and  reasonable  cause 
to  belieTOy  and  did  boUeve,  that  the  eaptaf n 
and  oflieon  would  continue  to  punish  and 
flog  him  with  sneh  great  and  unreasonable 
cmel^  and  sererity,  did,  in  order  to  escape 
from  such  great  and  unreasonable  cruelty 
and  severity,  desert  the  C.  Held,  on  demur- 
rer, a  good  replication,  ts  showing  that  there 
was  no  desOTtion  within  the  meaning  of 
sect  9. 

Another  replication  to  the  same  plea 
allegod  that  the  plaintiff  was  an  African  and 
a  negro,  and  that  negroes  were  enslared 
in  dirers  Sutes  of  The  United  States  of 
America,  and  bought  and  sold  as  slares  by 
the  citltens  of  the  same  States:  that  the 
c^itain  of  the  C,  before  pkinUff  deserted, 
fhrsatfeued  to  sell  him  as  a  slare  to  cer- 
tain ciUiens  of  The  United  States;  that 
San  Francisco  is  in  one  of  the  said  United 
States,  to  wit,  California;  and  plaintiff  had 
Just  and  reasonable  grounds  for  belicTing, 
and  did  belicTc,  tba^  on  the  arrival  of 
the  C.  at  San  Francisco,  the  captain  wts 
about  to  earry  his  threat  into  execution: 
m^d  thereupon  plaintiff^  in  order  to  prcTcnt 
the  captain  from  selling  him  as  a  slare, 
deserted  the  0.  Held,  on  demurrer,  a  bed 
replication,  as  not  showing  that  California 
was  a  State  In  which  plaintiff  could  be  sold 
as  a  slare.  Dnbltante  Crompton,  J.  Ed- 
wmrd  T.  Trtwdliekf  59 

TOL.  IV.— 82  8 


TL  Pleading. 

Necessary  allegations  in  replying  a  threat  to 
sell  plaintiff  into  slareiy,  69.   Ante,  L 

DSTINUB. 

I,  Writ  of  execution  for  return  of  chatteL    Btg, 
Gm.382. 

IL  Writ  of  execution,  for  assessment  of  Talne 
of  chattel.    Reg,  Omi,  983. 

DEVISX. 

I.  BstatetalL 
Where  remainder  is  limited  to  "children'' 
synonymously  with  « Issue." 

D.,  being  seised  In  fee,  by  will  (executed 
before  1838)  devised  to  his  niece  E.  "for  her 
life  onlyf*  "should  she  marry,  and  hare 
issue,  then  to  go  to  her  children ;  or,  if  she 
nave  no  Issue,  then  to  go  to"  F.  W.,  "my 
nephew  and  executor.  Should  be  hare  no 
Issue,  then  to  go  to  my  niece"  H. :  "  And, 
furthermore,  it  Is  my  desire  that  the  freehold 
shall  never  be  sold  or  mortgaged,  but  shall 
remain,  Independent  of  any  husband,  perpe- 
tually In  some  branch  of  my  family." 

After  D.'s  death,  E.  married  plaintiff,  had 
children  by  him,  and  died.  From  a  day  be- 
fore the  death  of  the  testator,  till  after  B.'s 
death,  the  land  had  been  on  lease  from  year 
to  year,  to  the  same  tenant^  at  an  annual 
rent 

Held :  First,  that  E.  took  an  estate  tail  by 
the  will;  Secondly,  that  pluntiff,  on  E.'b 
death,  became  tenant  by  tha  courts^.  VoUtr 
T.  CarUr,  173 

IL  Contingent  remainder  In  fee. 
To  unbon  child  of  tenant  for  life,  with  re- 
mainder over  on  fkllure  of  Issue. 

H.,  by  will  made  before  1838,  devised  land 
to  trustees  to  the  use  of  his  grandson  IL  for 
life,  remainder  to  such  uses  as  M.  should  ap- 
point among  his  child  or  children,  and, 
fbr  defbult  of  snoh  appointment,  to  all  the 
children,  both  sons  and  daughters,  of  2L  (if 
more  than  one)  as  tenants  In  common,  and 
fhelr  heirs  for  ever ;  and,  for  default  of  snoh 
Imuc,  to  the  use  of  all  the  children,  both  sons 
and  daughters,  of  the  brothers  and  sister  of  H., 
as  tenants  in  eommon,and  their  heirs  for  ever. 
Then  followed  a  precisely  similar  limitation 
of  another  estate  to  H.'s  only  other  grandson, 
W.  Then  followed  this  proviso :  "  Provided 
always,  and  my  will  and  mind  expressly  is, 
that,  in  case  either  of  my  said  grandsons  shall 
happen  to  die  without  Issue  of  their  bodies 
lawfblly  begotten,  that  my  said  trustees  shall 
stand  seised  of  the  several  hereditaments  and 
estates  hereinbefon  devised  for  the  beneflt  of 
such  grandson  so  dying,  to,  for,  and  upon -the 
like  wei  and  trusts  as  they  shall  stand  lelNd 


lOM 


of  the  herediteaenti  and  MteUf  Wiwt  4»- 
fiMd  for  tibo  Waoftl  of  nwh  mrfif«or.* 

H^  •!  the  toe  of  mftkitf  hie  will,biid  two 
hrothen  and  a  liiter  UTing.  On  hie  death,  M. 
took  poeieuion  of  the  eitate,  and  aflerwardi 
married,  and  had  one  ehild,  B.,  who  died  aa 
tnliuU  itt  Om  lilbtime  of  her  Mmt,  maarried, 
ind  before  stat  8  A  4  W.  4,  c.  IH,  leaving 
the  defendant  her  heir  at  law :  an^*  o«  the 
death  of  BLy  there  were  Ufing  ehUdren  of  the 
1>rothere  and  eialer  of  the  ieetator,  the  other 
grandion,  W.,  hariag  died  withoot  inae  in 
the  Ufetimo  of  IL 

Held,  that  B.  took^  npOB  her  hktl^  A  TWted 
reauinder  in  Up,  and  tii«t  ppon  IL'e  dMth 
X.'e  heir  at  Um  heeaiM  e^ilM.    IWm-  t. 

m.  Fallnre  of  ieene. 
Tjreviw  when  oQiMtnad  ta  aioMi  diteM  of 
fhUdno^m.    A^JL 

X«R«GXOA» 
ffkoHiional,  L    OoKr a«t,  f.  h 

PIBBOTOBY  BUUi 
See  page  IM,    (hvwwr  Oomwt,  VL 

J>1BQBAW9M. 

Bj  IniolTeni  Debton'  Ooi|rt>  flL    C^Mimr 
OovrntfUL 

DISCLAIMBB. 
I.  By  4«TiMt  •geeBloff. 

V«lwithahMdinff  pvtIahH  7S«. 
1.1. 

IL  Form. 

9r4if4«fnlMtfiHTM» 


OormMAf 


Ctommi*,!:  t 


1.    OapiteliBtb  bOnHKAer,  and   biBhNfcer'e 

OBitomeTf  ISS.    Biuaboms. 
1  Implied  warraaty  on  dUeowl  wtlhMl  re- 

eoorse,  W.    Bill-bsoksb. 

t  Bmenoe  of  tim  d6Miipti9l»  W.    toi.- 

PISCOYBBT. 

L  ^MpeetlenofdoowMntf. 

Title  deedi  when  not  exempted* 

On  a  feigned  ieme,  direeted  nnder  itai  $  A 
9  Viet.  0. 118,  •.  66,  to  try  Whether  the  plain- 
tifti  had  sneh  an  intereet  in  a  manor  m  en- 
titled them  to  o\^tQ%  to  the  eneloenre  of 
ferlaia  Undi  IjriQg  within  it*  the  lubftanee 
of  defendanta'  eaee  wae ;  that,  thon^  plain- 
tifli  were  lorde  of  the  manor,  yet  a  farmer 
lordf  h<9  ft  wha9  plaiatiffi  wt rt  prify  in 


eirtate,  agMod,  la  18M,  net  mider  mri,  ti  teb 
an  allotmeat  in  eevoraltj  of  Itl  aem  of  tb 
waete  in  lien  of  hie  teterett  in  the  iMt  iftb 
waete ;  timt  the  agreement  wai  aelid  epH, 
and  Uie  pWatift  atn  enjoyed  the 
A  JadgiTs  order  wae  obtained  by 
to  inepeet  the  eonyeyanee  by  wUeb  L.a^ 
gnired  the  mmmr,  hefora  1888,  ead  the  em- 
veyanee  hfh,i»  hie  eoa,  the  pmbaU  if  tki 
wiUof  the  emi  wder  whieh  pliMb  mn 
•Koenton^  and  aleo  att  leame  md  eeiMi 
wlatingto  Che  letting  ef  the  UlumtSkgd 
to  h»re  bee*  allotted. 

On'  a  fvle  to  reaeind  tile 

Held  e  that  eaah  of  thai 
fwit  to  enppott  the  defemfanti^  mm,  mi 

oftheplaintlA. 

"  T. 


ealllMtiii' 


PISCBBTIOB. 
I.  Of  jMtiae  ae  to 


n.  Of  eeoBty  eoort  Jndge  to  ikfmm  ettk 
eompHanoe  with  dlreetory  ralti  tM.  Omi- 
rrCoirBT,  II. 

HI  Of  pvbUe  emigimtiim  oAeer,  8Si.  Icim 

IV.  Whafaa<hiHri«teWd<metepm^tn 
ntMetion,  143.    Aaamuvc^I' 

BIBHONOITB. 
OfMB^fll.    9u4^L 

puBuraov. 

Of flTO ymun* reeideneeb SS8.    PoomXLL 


Of 


BIBSOLimOB. 
CopTBAor,  XL 

PISTBBta 


I.  For  mat  afcarge,  4«. 
Splitting  demand. 

Beplerin.  A^owiy:  that  irwrnt  wj 
entitled  \o  a  rent-ehaige  of  WL  piJ«Ui 
half*yeariy,  and  arowi lor TKfm^^^ 
half-yearly  payment.  ^^ 

Plea  In  bar;  that,  befora  the  prmaatirim 
aTowant  dUtraioed  in  another  pert  of  tM 
landi oat  of  whieh  the  rent  iimfi  f«|^ 
■ame  half-yeariy  payment,  end  look  !••* 
f  noogh  to  ea^fy  the  whole, 

Bepliealion :  that  the  flrtt  diitren  fU  « 
the  half-yearly  payment  lim  tbo  W.  "^ 
dietrained  for. 

Demurer  and  Joinder* 


Donues. 


HJBlfflOM. 


]M1 


Held:  that th« inato* aflh* naM^MSi 
9oM  Dot  divide  the  deouuad,  and  dlitrmin 
for  part  on  ona  part  of  tha  laad^  and  alter- 
varda  for  the  residae  on  tha  other.  Ajod  the 
plaintiff  had  jadgmeat     Owmut  t.  W$nne, 

579 
XL  8eeoad  diftroii. 

When  not  allowed,  679.    ljite»  L 


UaAfl 


PI9TSINaA& 
ofepaeifledialleL    iliy.  I7aa.  383. 


DVBEBILITY. 
Of  demand,  679.    DuTaMt,  L 

DOCTBINB. 

plroceedingf  for  folie  dootrin^  Ml    CsMtmr- 
UAB,  L  1. 

Baa  page  991.    99aB»  XXL 

PUTIBS. 
On  iaportii  93S.    Impobtatio*. 

BA8B1CBKT. 
What  may  be  elalmed  bj  eaitom. 
1.  Taking  water  in  alieno  lolo^  t9l.    €vi- 

WQM,  L 

1  Not  flBhing»  79t.    Cuitov,  L 

ECCLlSIASTieAI.  LAW. 
See  CuBanc^^    Ci»bbk.    Timiu 

BJBCTMBirr. 

L  PoHenion  on  whleh  ooor^  will  gira  Ubto  to 
defend. 
1.  FrimtfoeieeaMBaderqaeetioiiable  grant 

Qeetment  to  reeoTor  tha  Opera  Baaie,  by 

the  lefsor,  on  the  ground  that  the  te^aal  hfd 
a^niBitted^forfeitiiia.  AppUe^tiiNi  wai  pade 
(under  The  Common  Iiaw  Procedore  Aet» 
1953,  e.  172)  for  leave  to  appear  aad  defend 
tha  aation  by  the  gianteey  foom  the  lemee, 
.<tC  #  fvivB^  hoB  for  a  tena  of  yaara.  The 
inetrnment  oonf  ^iag  it  WBf  ia  termt  which 
lafl  it  dimhtfi|l  irhather  it  WM  f  40WiM  of 
Ijhf  po9aM9io|i  of  ^t  bo^,  or  b  grmt  of  an 
eaeement  to  be  present  iB  it»  1%  wa«  ewom 
|h4l  «^e  at pUiqfiot  wa«  **  i»  poffOMioii  of  the 
box.* 

Held  that}  on  tnob  an  9.p|AipatieBf  it  wai 
fnflcient  that  a  prim4  faoie  ease  of  legal  poi- 
•eeeion  wae  shown;  and  the  Court  graa\ed 
the  leave,  without  eoming  to  any  deeif  ion  on 
^  efeet  of  tha  inekrumeBt 

Application  was  also  made  by  a  party  who 
had  obtained  judgment  on  an  fjectment 
B|alBii  the  leiieoi  bat  had  Ba|  baea  pat  ia 


Held :  tha*  ha  tei  aa  apeh  poaieesion  u 
the  statute  contemplated;  ^nd  Iswre  wff 
refosed.    Gro/i  t.  LmmU^,  99S 

3.  Hot  mere  right  under  JadgiMPt  in  ajeei- 
menty  608.    Ante,  1. 

IL  Costs   against  partiet    strangen   to   tho 

reeard* 
Though  they  claim  bo  interest 

In  ejectment,  ai  well  since  The  CommoB 
Law  Procedure  Act,  1862,  as  before,  tbB 
Court  haa  j«risdietlaB  to  oeder  by  rule  the 
parties  really  condaajkivf  tha  defoaee  |a  pdf 
the  costs  of  the  plaintiff,  though  those  parties 
are  straagera  to  K^  ll^rd,  and  olaim  bo 
interest  in  the  proper^.  Held  by  Lord  C^p- 
bell,  C.  J.,  and  Wigfatman,  J.  DisseBlMnta 
Brie,  J.    Aciatasoia  t.  (Iretaipooi^  834 

BLBQIT. 

I.  IVaetaiaBt  a«  siagit 
Usury  whea  Bot  a  defonea. 

Lead  of  L.  havfag  been  delijrered  to  H. 
apoii  elegit,  H.  brought  fl;)eetmfnt  9gBlBSi 
L.  It  appsMTod  a^  the  trial  th^t  the  obgii 
had  issued  upon  a  ludgment  entered  9p  UBder 
a  warraBt  of  attorney  given  (beforo  stat  17  A 
;8  Vict  c.  90)  by  L.  to  H,  to  secure  (b«  ap- 
peared by  the  defeasance)  sums  t»  become 
payable  on  bflls  of  exchange  having  1|MB 
than  twelve  months  to  rua,  which  were  gives 
upon  a  loan  at  usurious  interest  It  being 
<^eete4  Hm^  fo  for  aa  rogardad  tht  Iwi 
the  proviso  in  stat  2  A  3  Vict  c  H ,  ii  1, 
^ok  the  f»ctf  out  of  tbj^  protootii^ii  of  the 
Acty  as  being  a  security  upon  laiid,  and  there- 
fore the  ezecuUon  was  bad  as  bein|^  foun49i 
on  an  usurious  eoatraet : 

Held  thal^  siippoiiwg  iha  jadgpaal  m  •«#- 
ention  bad  (m  to  wWh  9u<"r»)y  the  al||eo- 
tlon  could  not  be  taken  in  th^  aetio9,  Vi^ 
that  the  proper  course  would  have  been  to 
move  to  set  the  judgment  or  exeentloB  aside. 

8.  |M  raoaroftd  b  jiidgiwaiit  Bgaipsi  U^  « 
which  he  had  registered  in  the  Common 
Pleas  under  stat  I  #  I  Vict  e.  110,  s.  19. 
Afterwards  H,  rigisters4  his  jadgmcBt  Ib  tM 
Common  Pleas ;  and,  the  land  being  in  Mid- 
dlesex, he  registered  it  also  ia  MldfUee^ 
under  slat  7  Ann.  e.  SO,  s.  18.  Aflerwprds 
8.  registere4  his  judgmoBl  iB  I|l441t9f  x. 

Held,  that  H's  judgment  ^  priorilf  bo- 
fore  S.'s  judgment    Hitgke$  v.  Zitmlcyi    374 

IL  OlijectioBS  to  judgment  or  execution. 
How  to  be  taken,  374.    Ante,  L 

BLBcrriov. 

Of  remedy,  when  an  answer  to  a  nila  bIsI  for  a 
criminal  information,  476.  Couxtt  Oa^Bt, 
VLI. 
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XMieaiLTION. 

Vmignitioii  oOmt. 

Hit  dberetioB  to  withhold  hii  certifloate  from 
•hip»  520.    AonOH,  IL 

ENDORSEMENT. 
Of  bill  of  Udinc  210.    Bill  or  LADnrOy  IL  1. 

ENEMT. 
BmWab. 

EQUITABLE  LIEN. 
Bee  ]»ge  MS.    Aibvraitcb,  L  L 

ERROR. 

L  On  Judgment  on  ipeoUl  oaae. 
EniAtment  not  retrotpeotlre. 

The  Common  Law  Prooednre  Aet,  1854,  s. 
33,  en«eting  that  eiror  maj  be  broaght  upon 
a  Judgment  upon,  a  epeoial  ease,  nnleia  the 
partiea  agree  to  the  oontraiy,  ie  proepeetiTe 
onlj,  and  doei  not  apply  to  a  Judgment  pro* 
Dounoed  after  the  Aot  oame  into  operation 
upon  a  special  case  stated  In  punuanoe  of  an 
agreement,  oome  to  at  Nisi  Priui,  before  the 
Aet  oame  into  operation;  although  the  ease 
was  not  finally  settled  till  after  that. 

And  the  Court  of  Ezehequer  Chamber,  on 
notion,  quashed  proceedings  in  error,  on  this 
ground.    Hugk^t  t.  LmmUg,  868 

n.  On  appeal  against  discharge  of  rule,  910. 
AtnAL,  VIIL  8. 

in.  Bfbctof  error  being  rendered  a  step  in  the 


It  does  not  giro  costs  in  errer  to  the  party 
rcTersing,  666.    Cosn,  IV. 

IV.  Costs  in  error,    CosTiy  L 

V.  Quashing  proceedingi  in  error. 
By  Court  of  Error,  868.    Ante,  L 

TL  Practical  forms. 

Judgment    B^,  Gm,  872. 
VIL  In  criminal  cases.    CnnmrAL  Law. 

ESTATE. 
I.  Settlement  by.    Poon,  VIIL 
n.  Purchase 
Vor  less  than  801.,  UT.    Poon,  VIIL  1. 

IIL  Interest  of  sohoolmaster  in  school  bouae, 

88.     AUITBATIOV,  VIL 

IV.  Estate  tail,  178.    Dbtoh,  L 

V.  Estate  by  the  eourte^,  178.    l>BTifi,  L 
VL  Merger.    Munaan. 

ESTOPPEL. 
L  Qenerally. 

Effect  as  to  fkcts  necessarily  InrolTed  in  for- 
mer decision,  780.    Pooi^  Z.  L 


IL  In  particular 

L  By  acting  on  an  erroneous  notiee,  UT. 
Appeal,  L  1. 

2.  By  order  of  remoTal  nnappesled  sgiisi^ 
780.    Pool,  X.  1. 

EVIDENCE. 

L  Burthen  of  proof. 

Under  highway  indictment,  where  deiisstim 
by  owner  is  disputed,  787.    hwamkim, 

IL  Ol^ections  to  admisdbiU^. 
Not  raised  in  error,  on  a  spedsl  Ttrdit^  I. 

COKPAHT,  L  L 

IIL  Admission.    Anmsaiov. 

IV.  BeputaUon. 

1.  To  prove  liability  ratioae  tsnun,  &3S. 
Bhid«i,  L 

2.  What  are  matters  of  publie  sad  gmml 
interest,  885,  642.    BBimu,L 

V.  Documentaiy:  inspection.    Dbgotibt. 

VL  Documentaiy:  relaraBoy. 
Tendon^  to  prore  the  issue,  828.   IhMO- 

TBUT,  I. 

VIL  Documentaiy:  stamp.    Stamp. 

VIIL  Documentaiy :  JndgountL 
Effect  as  to  facts  necassarily  and  dirMtlj  is- 
Tolred,  780.    PooB,  X.  1. 

EXECUTION. 

L  Of  Joint  power,  44.    AnBinAnoi^  IL 

n.  Of  instrument 
How  long  the  instniakeBt  is  in  ieil,  44.  Ai- 
Bmunov,  IL 

IIL  Against  shareholdciv  119.    Cohpait,  X 

IV.  Elegit    ELnair. 

V.  Stay. 

Not  necessarily  by  appeal,  680.    BASTAia. 

VL  Forms. 
L  On  trial  without  Juiy.    Ay.  Otm,  Uk 
S.  Where  Court  or  Judge  de^  BHim«f 

account    B^»  Omu  865. 
f   Where  matter  of  accouBl  decided  VysrM- 

trator,  ofBoer,  or  Coun^  Court  Jalgti 

Jhf,  €hn,U$. 

4.  Against  gainishce:  foms.  Btf,  Om.S74, 
879. 

5.  Form  of  Habere  Aeias  pursnaat  to  auifi 
Mt€g.  GmL  870. 

EXECX7T0RS  AND  ADMnnBTRATOB& 

Probate :  effect  oil 
Does  aot  prcTcnt  executors  or  aaysf  IkMi 
ft«m  disclaiming  a  dcTise,  760.    Gorr- 
■OLD,  L  1* 


EXEHFFIDN. 


GAME 


lOM 


sxBMPnoir. 

From  poor-rat«.    Poob,  IIL  IV. 

FALSEHOOP. 
IfaUdoof. 

t 

1.  Action  maintainable  thongh  the  Coort  in- 
flnenoed  by  the  faliebood  ought  not  to 
hare  aeted  on  it,  493.    Bav kkupt,  L 

2.  Falaol  J  and  malioionely  proeniing  a  bank- 
npUij,  49S.    BAXKMvn,  XL 

FALSE  DOCTRINE. 
Proeoedingf  for,  292.    ClbbotvaVi  L  1. 

FALSE  return: 

B7  baOlff  of  Conn^   Coor^  655.     Cowm 
CousT,  L 

FARE. 

Higher  fare  for  leai  dlitanoe,  598.    Railway, 
IIL 

FATHER. 
Patatlte  fhtber,  98$,    Baitaio. 

FEB^ 

Remainder  in  fee,  717.    DsTiin,  XL 

FEES. 

What  not  allowed  in  taxing  eotti  for  plalntiif  in 
flmni  panperif,  841.    Cotn,  IIL 

FIAT. 

Attorney.Oeneral'e  flat  for  writ  of  airor,  889. 
CnncorAL  Law,  L 

FIERI  FACIAS. 
Against  garnishee :  form.    Xeg.  Gen,  874,  879. 


FILIATION. 


See  Bai TAB]>. 


FINALITT. 

I.  Of  Attorney- Oeneral's  refbsal  of  flat  for  writ 
of  error,  869.    CRninrAL  Law,  I. 

II.  Of  order  not  appealed  againat,  780.    Pocn, 
X.1.  , 

FINE. 

On  admittanee  to  eopybold,  750.  Copthold,  1 1. 

FISHING. 

In  alieno  solo,  a  pro8t  &  prendre.    Bland  t. 
Lijk»eow»h€,  718  n. 

FOREIGN  ATTACHMENT. 

Set  ATTAcnmiT. 

81 


FOREiaN  LAW. 

Attachment  of  debt  in  foreign  eonntry,  when  a 
good  defenee,  938.    ArrACHmirr,  L 

FORGERY. 
Pisoonnt  of  forged   aceeptanee,  188.    Bill- 

BBOKBR. 

FORIL 

Forms  of  proceedings,  nnder  Common  Law 
Proeedare  Act,  1854.    Meg,  Oen.  362—884. 

FORMA  PAUPERIS. 

Costs  of  plaintiiT's  connael  and  attorney,  841. 
Costs,  IIL 

FRANCHISE. 
Liability  to  land  tax,  549.    Labd  Tax,  I. 

FRAUD. 

L  In  erroneous  statement  in  insolrenVs  sebe- 
dnle,  885.    Bankbuft,  IL  1. 

IL  Statttte  of  Frauds.    Statutb,  DC. 

FREIGHT. 

L  What  is,  507.    Assubabcb,  V. 

n.  Claim  for  on  redeliyery  before  end  of  Toy« 
age,  219.    Bill  op  Ladibo,  IL  1. 

FRIENDLY  SOCIETY. 
See  BviLBixo  Socibtt. 

GAME. 

I.  Trespass  in  search  of  game. 

1.  By  using  road  not  in  exercise  of  right  of 
way. 

P.  was  in  the  day  time  on  a  publie  road, 
earrying  a  gun  and  accompanied  by  a  dog. 
The  land  on  both  sides  of  the  road  was  the 
property  of  B.,  who  was  also  lord  of  the 
manor ;  and  on  one  side  of  the  road  was  a 
oorer  in  the  actual  occupation  of  B.  P.  wared 
his  hand  to  the  dog,  which  entered  the  oorer ; 
a  pheasant  flew  out  across  the  road ;  and  P. 
being  on  the  road,  fl|ed  at  it,  and  missed  it 
P.  was  eonrioted  by  two  juatioes,  nnder  stat 
1  A  2  W.  4,  e.  82,  s.  80,  of  oommitang  a  tree- 
pass,  by  being,  in  the  day  time,  on  land  in 
the  occupation  of  B.  in  seareh  of  game.  On 
appeal,  a  ease  was  reserred  in  which  the  ques- 
tion for  this  Court  was.  Whether  the  eridenoe 
supported  the  oonriction. 

Held,  by  the  whole  Court,  that  the  road  was 
land  in  the  oocnpatioa  of  B.,  sul^eet  to  the 
right  of  way  in  the  publie ;  and  that  there 
was  OTidenoe  that  P.  was  not  on  the  road  in 
exereiae  of  the  right  of  way,  bat  for  another 
pnrpooe,  namely  in  seareh  of  game,  and  so 
was  a  tiBspasier;  which  was  snflielBnt  to  sup- 
port the  oonTiotlon. 

2 


ytu 


QAMb. 


BSSHWAT. 


Held  ako,  by  Ik>i4  (^npli^ll,  C.  J.,  And 
OroAiptoii,  J,,  thai  (b«  ieadlng  itt  Ihe  dog  into 
the  ooreir,  titovgh  »  tntpsis  by  P.,  would  not 
by  itself  Juttfy  m  ooDTietion,  the  statate  re- 
qwriDgapenonaltreipMt:  Besfinar,  Pratt, 

860 

1  iy  Mnding  dog  Into  ooT«r,  860.    Ante,  1. 

U.  Snmmaiy  ooBTietimi  fer  trefpan. 
The  trevpaii  mnii  be  pevaonaly  88A.    Ante, 
1.1. 

QARKISHEB. 

L  Form  of  wilt  to  show  6am9,  tmA  other  prao- 
tl«iV  fonm  from  dedwatioB  to  aseestftoB. 
R«g.  OtH.  876. 

IL  Forms  of  ezeentloa  against  B^,  Otm, 
874,  878. 

<lBKUUr]BNE6& 
Implied  warrant,  18t.    Bi&IiBk0kjbb. 

QOOD-WILL. 
As  enteiiAf  into  latoaUe  fwim$,  18.  Pooi^  V.  K 

HABBMI  VA0U8. 
Form  of,  pnrsnant  to  an  award.    Jhg,  Omu  870. 

HARBOtnt. 

See  IvpoBTATioir. 

HBALTH. 
PabUo.    See  Boabo  of  Hbalte. 

HBAR8AT. 
When  admissible  as  reputation,  885.  Biin>aE,  I. 

HIGHWAT. 
Mbst:  Highways  in  general. 

t  OMttpation  of  land  snl:|i«et  to  highway, 
860:    GAitt,  L  1. 

2.  Trespass  by  using  highway  for  a  diftbreot 
purpose,  860.    (Iamm,  1. 1. 

H.  DedleatioD^ 

1;  Umt  sofloientptitAflrlhMe  etfdcf&oe  with- 
out going  into  title,  787.    DkMCAnoir. 

2.  Question  for  Juty  whether  there  was  dedi. 
oation  by  owner,  whoereT  he  might  be,  737. 
DliincATioir. 

lit.  Rate :  property  rateable. 

Minee  snob  as  usually  liitod. 

Stat  8  *  6  W.  4>  0.  80,  a.  87,  enaots  that 
Ao  highway  latie  AaB  be  upon  property 
rMeiA>le  to  the  relief  of  tke  podi",  "  prorided 
that-  tho  same  iwts  shall  also  extend  to  sueh 
woods,  arines^  and  quaitiei  of  iten«  or  other 


Held,  that  miMe  tfdl  MMIe  to  the  itfiiC 
of  the  poor,  opened  in  a  pariah  siaec  (to 
passing  of  that  Aet,  are  rateable  to  the  kigh- 
way  rate,  if  miaos  of  a  similsr  dsseriptios 
were  before  the  Aet  usnaAy  rated  to  the  high* 
ways  in  that  parish.    Segina  ▼.  Banddtf 

IV.  Surreyors. 

1 .  Rateability  for  promises  oeeapied  by  Aen, 
20.    PooB,  in.  2. 

2.  Loeal   Board  ot  Health  adSn^  si,  29. 
PooB,  IIL  2. 

V.  Liability  to  repair  ratione  tenons. 
Reputotton,  836.    Brume,  L 

VL  ObstmetioB. 
Legality  of  eontraeto  as  to  an  obsbruilisa  BSl 
yet  legafised,  807.    Oovtbact,  YIIL  L 

YIL  Nuisaaee  in  highway. 
Liability  of  employer  Ibr  woftes&'i  afgB> 
genee,  570.    Mastbb  avd  Sbbtajt,  B. 

Sbcoudlt:  Tompika  reads. 

Vin.  Order  of  ap^ying  toUs:  intsnst 
1.  «  Keeping  down  the  interests  dots  BSl  is- 
elude 


ntMl  to  the  highways.' 


By  a  turnpike  Aet  it  was  enseted  ttot  tk« 
moneys  to  bo  reoefvod  by  rirtoe  of  tb«  lef 
should  be  applied  <'in  the  first  plsee"  is  ^ 
ehaiging  the  exponaee  of  obtatoing  tb«  Aet, 
<'  and  the  remainder  of  saeh  aianejFi  ikaV 
(after  payment  of  tiie  expenses  of  endisfi 
toll-gatos,  Ae.)  "  firom  time  to  time  be  sppiM 
in  keeping  down  the  interest  of  the  priadptl 
moneys*  borrowed  on  the  credit  of  the  Ae(i 
"  and  in**  repuring  the  tomptke  n$i,  'ntf 
lastly,  in  repaying  the  prineipal  bomji^ 
The  road  being  out  of  repair,  an  order  of  ju- 
tices,  under  stat.  8  A  6  W.  4,e.  50,  i.  94,  ^n* 
mado  on  the  trustees  to  pay  a  sun  to  Af 
surreyor  of  the  highways  to  be  applied  to  id' 
repair.  On  appeal  to  the  Sessions,  a  osmwm 
stated  by  which  it  appeared  that  the  tnutee^ 
alter  the  road  was  out  of  repafar,  sad  bsf<<« 
t^e  order  was  made,  had  applied  sll  their 
fknds  to  paying  the  annual  interest  on  U)« 
money  borrowed,  and  the  aireazs  of  iitcfcH 
due  in  previous  yean,  and  that  the  loosst 
applied  to  the  payment  of  anesn  ezeeeded 
the  amount  fn  the' order. 

Held :  that  the  words  ''keeping  dots  *• 
intorest,"  in  the  Aoi;  mesnt  paying  the  sssul 
interest  as  it  aeeruod,  and  did  not  iselndt 
paying  arrears,  which  the  Act  left  to  be  prv- 
Tided  for  in  the  same  way  as  the  prindpsl; 
and  consequently  that  the  paynent  of  is- 
tere8t»  though  the  read  was  oatof  repshvvai 
a  legitimate  appropriation  of  the  fandi,  toi 
that  the  payment  of  arrean  of  interest  vhis 
the  road  was  out  of  repair  was  aoia  Jagiti* 

mate  appropriation. 
Hel4,  Btoo^  that  the  oidorOI|»iMr#  » 


BIOHWAT. 


mSPBOTiON. 
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made  unlesi  the  tinsteei  lud  fandi  ia 
haada  appUcAble  to  the  order ;  but  tiMt  the 
tmsteee,  not  being  entitled  to  take  credit  for 
the  improper  payment  of  the  enrears  of  in- 
fereet,  most  in  this  case  be  considered  as 
Baving  so  mnch  of  the  flinds  in  hand. 
Order  ooaflrmed.    Btgina  t.  Mmiekiiuon, 

260 
1.  "bk  what  plaee  anwrt  wmt,  200.  Ante,  1. 

IX.  Order  to  paj  money  towards  repair. 

1.  On  what  state  of  the  funds  the  order 
onght  to  be  made,  300.    Ante,  VIIL  1. 

S.  What  improper  payments  fen  be  eonrfdefed 
as  ftMda  te  iMd,  300;    AMe^  TIH.  k 

H98BANB  AK]>  WIMJL 
See  Babov  amd  Fbmb. 

ILUOALISi: 

I.  Sfftct  of  deehu«tio»  ol  wai  on  eontraetf  to 
be  performed  in  the  eaemT's  eoittttt7,  063; 
6V9.    CoMTKAcr,  XL 

IL  Of  Btlpnlatiotf  fbr  rfght  of  acUbif  la  «Ki6 
of  snieide,  24S.    Assubanoi,  L  1. 

IIL  Of  contract    Cohmaot,  VIIL 

UPSiICATIOSr. 

L  Of  promise  to  pay  for  goodk  feeilfod  Mder 
a  iflatmanttt,  046»    DcauMuoSk 

IL  Implied  warranty,  133.    'BtLV^mMtm 
tLL  PR>MbitioB  by,  807.    Comuct,  YEtL  !• 

IMPORTATION. 

What  bringing  within  the  limits  of  a  harbonr 
not  an  importation. 

By  iliit.  48  Q.  3,  a  civ.  (looal  and  penoaal, 
pablio),  it  wae  recited  tliat  the  harbonr  of 
Berwick  upon  Tweed  had  gone  to  decay  for 
want  of  funds,  and  that  it  was  expedient  that 
the  duties  on  goods  should  be  fixed,  and 
rested  in  Commissioners,  to  be  by  them  ap- 
iflied  Ibr  the  puiposes  of  the  Act:  and  Com- 
miselonets  were  appointed  fer  carrying  the 
Act  into  executien,  and  empowered  to  rebuild 
the  pier  of  the  harbour,  te  deepen  the  harbour, 
la  remere  obstacles,  t<»  set  np,  within  the  liar- 
boar,  jetties,  posts,  Ac,  for  carfying  on  the 
aarigation  and  rendering  the  harbour  more 
•Mnmodiotts,  and  (br  other  works  and  oon- 
wnienoes  ae  tliey  should  think  flt^  and  to 
fliake  and  repair  quays,  wharft,  and  docks, 
for  the  better  accommodation  of  riiipplng. 
Duties  to  be  paid  to  the  Gommissionert,  were 
Imposed,  aecoiding  to  a  schedule,  on  goods, 
''imported  into  or  exported  from  the  said 
harbour.'*  It  was  enacted  that  the  said  har- 
bour should  be  deemed  to  extend  down  the 
Tweed  and  its  shores,  ftvm  the  blidgo  over 
me  Tweed  to  the  sea. 

A  vessel  brought  gooda  froai  eea  into  the 
fcuboar,  made  some  as*  of  Hm  fMireiMted 


therein  by  the  eemanioBioaets,  and  passed, 
without  otherwise  using  the  harbour,  under 
the  bridge,  up  the  rirer,  and  landed  the 
goods  at  a  point  above  the  bridge,  within 
the  flow  of  the  tide,  where  there  was  no  har- 
bour: 

BM  (oa  a  ipeciat  cum  friiich  empowefOd 
the  Court  to  draw  inference  of  fact)  that  tha 
goods  were  not  imported  into  (he  harbour, 
«nd  thefsfon  not  Kisl^le  fo  dnt/.  Although 
the  schedule  of  duty  spoke  of  "goods  im- 
porfedaad  shifted  to  another  tessel  fbrexpar- 
tatioa,  aa«  aot  laaded.*     fFtlMa  ▼.  J»o6iR. 

OSS 


nCPOSSlBILiTT. 
L  Temporary,  873.    CBABTBB7pAaffTrI.  1. 
II.  Bidoeed  by  acts  of  atate^  063,  070.    Coa- 

TBAOT,  XI. 

in;  £«dueed   by  pastF"*  •«&  defimll,   063. 

COBTBAOIV  XI.  1; 

iKACC^JltACY. 
Ia  inBolrentTs  schedule,  885.    Babkbvpt,  H.  1. 

SuspcrtUHoa,  105.    Clbbk^  1 1. 

Ackaowlodgmeat  of  debt  for  aeeessariesy  180. 
LaatAviQw,  IL 

DnnSRBNCB. 

That  a  party  is  iatisfied  with  that  which  ought 
to  satisfy  him,  243.    Assubabcx,  1. 1. 

I^NFORUATIOK. 

I.  Who  may  inform  for  inlHugement  of  statut- 
ory privUege^  633.    Contiovion,  I. 

IL  CHirtttalk    GBiMnrAL  &rFOttim«to». 

INJURY. 

When  not  the  legal  consequence  of  the  wtoflg- 
ftil  aot|  406;    BaarBBUW,  I. 

INN. 

Appeal  against  refusal  df  license,  265.    Alb- 
aana* 

INQUIRY. 

Form  of  writ 

lh>  aMwrtatn  expenseof  act  ulHier  maadamus. 
i(r«y.  6m  361. 

INSOLVBHT. 
See  Babkbvpt.    Dbbtob. 

INSPECTION. 
Of  dooameata,  Diicotbbt.  larBBiUMMifOiaBS. 
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INSURANCE. 


JUDGMBNT. 


INSURAKOS. 
Sm  Amdbaitoi. 

INTKRKST. 

L  PabUe  Mid  geoonL 
What  are  matton  of,  5S5,  541.    Bbimk,  I. 

XL  IneatAte. 
1.  Damagoi  oommmifimle  with  lnterMt»  71. 
Acnov,  L  1. 

1  Coalition  of  intoreftiy  71.    Aonov,  L  1. 

8.  Not  gnaler  than  aj  tenant  for  a  year  or 
from  year  to  year,  88.   Akbrkatxov,  YIL 

IIL  In  a  poUey,  iiS.    Amubavci,  I.  L 

IV.  On  debt 

1.  Arrean  of  iatereit  on  tnmpfte  road  debt^ 
200.     HlOHWAT,  VIII.  1. 

2.  What  ii  meant  by  keeping  down  the  in- 
terest, 300.    HlOHWAT,  VIII.  1. 

V.  Claim  of  under  itat  8  A  4W.  4,  0.42,1. 28. 
When  suffloiently  certain,  1.    Cohfaxt,  1. 1. 

INTERROQATOEIBS. 

ITnder  Common  Law  Prooedare  Aet,  1854. 

I.  A  mode  of  aioertalning  poeieaiion  of  doen- 
ments,  not  of  obtaining  copiei. 

A  plaintiff  nnder  The  Common  Law  Pro- 
oednre  Act,  1854  (itat.  17  k  18  Viet  o.  125), 
i.  51,  delivered  interrogatoriee  aaking  of  the 
defendant  whether  he  had  in  hie  poeseaiion 
oertain  letters,  speoifying  them,  and  eoa- 
eluding :  **  If  yea,  set  forth  eopies  or  the 
contents  thereof."  The  defendant's  answer 
was  that  he  had  svoh  documents,  but  he  sub- 
mitted to  the  Court  that  he  was  not  bound  to 
set  forth  a  copy  or  the  contents  thereof.  On 
a  motion  for  an  attachment, 

Held :  that  the  proper  eouiee  was  for  the 
plaintiff  to  apply  for  an  order  to  in^eet  the 
documents,  under  sect  50 :  and  the  rule  for 
the  attachment  was  reftued.  iSoofl  ▼.  Zygo- 
mada,  483 

n.  Attachment  for  not  answering^  when  re- 
fused, 483.    Ante,  L 

ISSUE. 

L  ProTiso  for  defoolt  of;  how  eonstmed,  717. 
DiTisa,  IL 

IL  Several  issues. 

1.  Postea  and  signing  of  Judgment  where 
the  result  on  different  counts  is  for  differ- 
ent parties,  462.    Judomcht,  II. 

2.  Separate  items  nnder  common  count,  470. 
AanrrBATiOH,  V. 

HL  Construction. 
According  to  popular  meanings  485.    CoM- 


IV.  Form. 

1.  Under  General  Enclosure  Aet,  8  A  8  Tint. 
e.  118,  s.  56,  485.    Coxmov,  L 

2.  Form  where  items  depend  on  queetloBa  of 
fact  to  be  determined  by  jury.  5<y.  G^m, 
367. 

3.  On  writ  against  garnishee.  R^g.  Otn,  STSL 

4.  Form  of  iasne  of  fact  to  be  tried  by  jndf» 
without  jury.    B^g.  Otm,  362. 

JOINDER. 

L  In  action,  71.    Aonov,  L  L 

IL  la  error,  186.    CnnmrAir  Law,  Q. 

JOINT  STOCK  COMPAHT. 

See  COHFAMT. 

JOINT  TENANT. 

L  Asrignment  of  undiTided  parti  of  rcTenba 
to  joint  tenant  of  term,  71.    Acnov,  L  I. 

IL  Disclaimer  by  derisee  as  joint  tenant  75t. 

COPTHOLD,  L  1. 

JUDGE. 
L  Of  County  Court    Cowrr  Coun. 

IL  Miscondnct  in  olBee. 

1.  Remedy  by  eriminal  faiHwatiein,  dTli. 

COUXTT  COVBT,  VL  1. 

2.  Reflisal  to  hear  a  partlenlar  eonaaalv  473. 

COUVTT  COUBT,  VL  1. 

JUDGMENT. 

L  Generally. 
Con8e<|nence  of  the  party's  nanM  being  aAsfw 
wards  struck  out,  851.    AmanMnar,  L  L 

U.  Who  may  sign,  and  how. 
For  both  partiee  each  having  saeeeeded  ott 

different  counts. 

Plaintiff  reooTcred  one  forthtag  daaage^ 
by  verdict,  on  one  of  two  eoants;  defendant 
had  a  verdict  on  the  second.  In  order  thai 
judgment  might  be  pleaded  puis  darrmn 
eontinuanoe  in  another  action  by  the  same 
plaintiff  against  a  third  party  (suggested  to 
be  for  an  assault  which  was  the  subject  of  the 
first  action),  defendant  took  out  a  snmmone  to 
show  cause  why  the  plaintiff  should  not  sign 
judgment,  or  the  defendant  have  the  poetsa 
for  the  purpose  of  signing  it  Plaintiff  op- 
posed the  summons ;  and  it  was  ordered  that 
the  postea  should  be  delivered  to  defeadaat 
Defendant  then  signed  judgment  for  plain- 
tiff on  flnt  count  with  a  forthing  daaaagcs 
and  for  himself  on  the  second,  with  a  remit- 
tanee  of  his  own  costs. 

This  Court  discharged  a  nde  to  show  cans 
why  the  judgment  should  net  he  aai  aside. 
Tm$Wr  T.  N€9fiM,  lit 


JUDGMENT. 


LANDLORD  AND  TENANT.  105T 


HL  CoDolatireneis. 

1.  Aj  to  mAttor  neeeaianly  and  dirMtlj  in- 
ToWed,  780.     Poob,  X.  1. 

2.  Of  order  of  romoral  oiMppMled  agaiiif^ 
780.    Poor,  X.  1. 

rV.  Judgment  by  default 

AmendmeBt  after,  by  atriking  cm%  aame 
of  tiie  party  rafniog  judgiMB^  861. 
AmmmMmntf  L  1. 

T.  Judgment  creditor.    CRSDiroa. 
YL  Forms. 

1.  On  writ  againf  t  garBiahee.   Stg.Om.Z79* 

2.  That  mandaang  do  iarae,  onder  Common 
Law  Prooodoro  Aet,  1854^  f.  71.  Beg, 
(7«i».38L 

YIL  Error.    Bbbob. 

JUDICIAL  ACT. 
Pages  520,  626.    Poob,  VIL 

JUDICUL  NOTICB. 
8«e  NoTiCB,  IX. 

JURISDICTION. 

I.  Not  giTOB  by  mere  eondaet  of  parties,  ^10. 
Apfkal,  VIIL  8. 

n.  Not  taken  away  by  eoBflrmatloB  of  order 
sabjeot  to  a  ease,  080.    Baitakd. 

HL  Wbieh  the  right  tribsnaL 

1.  Borough  or  County  SessioBS,  S67,  'S69  B. 
Appbai,  L  L    IY.  S.    266.    Albbouib. 

2.  Beeorder  in  Quarter  Sessions,  286.    Alb- 

BOUSB. 

IV.  Objeetions  to. 

Want  of  Juriadletion  shown  oa  afldaTi^  814. 
PooB,  L 

Y.  Summary. 

As  to  eosts  against  stranger,  8S4.    Bibot- 

MBXT,  IL 

YL  Showing  on  Ikee  of  instrument,  620,  626. 
PooB,  VIL 

JUBT. 
Bpeoial  Terdiei    Spbcial  Vbbozot. 

JUSTICB  OF  THB  PBAOB. 
L  Aots  of,  generally. 

i.  Showing  Jurisdiction,  620,  628.  PooB, 
VIL 

2.  What  aoU  judicial  and  what  mfaiistorial, 
528.    PooB,VILL 

8.  Jurisdiction  to  eanse  arrest  for  inquiry, 
880.    Bastabd. 

4.  Jurisdiction  not  taken  away  by  condi- 
tional ooBflrmation,  880.    Babtabd. 

IL  Proeeediagi  before  in  the  binding  of  parish 
Bpiprentloes. 

YOL.  lY.— 88 


1.  Assent,  order,  and  allowance,  620,  628, 
Poor,  VIL 

2.  Binding  to  be  a  chimney  sweep»  1008. 
PooB,  IX.  1. 

HL  Proceedings  before,  under  Lands  Olaases 
Acts. 

By  occupier  haying  no  greater  interest  thas 
as  tenant  for  a  year  or  from  year  to  year^ 

88.     ABBlTBATIOir,  VIL 

IV.  Proceedings  before,  under  Benefit  Building 
Societies'  Acts. 

Jurisdiction  on  refhsal  of  arbitration,  122. 

BUILDIIIA  SOCIBTT,  L 

v.  Prooeediags  before,  in  claims  for  wages. 
Jurisdiction  thongh  wages  payable  partly  ir 
kind,  218.    Appeal,  I.  1. 

VL  Order  of  justices.    Obobb. 

KNOWLEDGI. 

Notice  by  party  without  absolute  knowledge^ 
816.    Bills,  L 

LABOURBK 

•For  what  purposes  regarded  as  a  serraat,  670. 
Mastbb  AMD  Sbbtant,  IL 

LAND. 

Chatfiag  with  Jndgemnts. 
Begister :  priorities,  274.    Blb«it,  L 

LANDLORD  AND  TBNANT. 
L  Behition,  how  created. 

1.  Effect  of  written  agreement  not  under 
■eaL 

T.  M  S.,  after  stat  8  A  9  Vict  c.  108  came 
into  operation,  executed  a  written  instrumeni 
not  under  seal,  by  which  T.  agreed  to  let 
and  8.  to  hire  land  for  a  teim  exceeding  three 
years,  at  a  rent  payable  monthly.  8.  en- 
tered; and  it  was  afterwards  orally  agreed 
that  the  rent  should  be  paid  quarterly. 

Held  that  Stat  8  A  0  Viet  c  108,  s.  8, 
though  rendering  the  lease  roid,  as  not  being 
by  deed,  still  made  it  Toid  only  as  a  lease, 
and  did  not  prcTcnt  it  fVom  indicating  the 
terms  on  which  8.  held  as  tenant  firom  year 
to  year;  and  that,  consequently,  8.'8  tenancy 
might  be  determined,  during  the  term,  by  a 
half  yearns  notice,  bu^  at  the  end  of  the  term, 
expired  without  notice.   TWm  ▼.  Savage,     38 

2.  What  agreemcBt  coBStitutes  the  rektioB 
of  master  and  senran^  not  that  of  landlord 
and  tenant 

By  agreement  between  8.  and  M.,  it  wa« 
recited  that  8.  was  in  possessioB  of  a  mee« 
snage^  whereon  the  sale  of  beer  had  been  for 
some  time  past,  and  was  then,  carried  on  and 
conducted  by  U.  for  and  on  8.'s  aceouBtf 
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th»t  M.  wu  desirous  of  oanying  on  and  oon- 
dnotrng  such  trtdo  for  8.,  and  which  ho  had 
ftgrood  to  for  tho  coasidonUion  after  men- 
tioned :  and  it  was  wHaeesed  that  8.  agreed, 
in  eonsideration  of  a  bondsman  to  be  answer- 
able for  ML  in  dethnlt  of  pajmeat  1^  iL, 
that  AL  should,  from  the  date  of  agree- 
asenty  enter  npon  the  premises,  and  oarry  on 
and  oondaot  Uiereon  sneh  trade  for  8.,  in  the 
plaoe  and  manner,  and  with  and  npon  the 
same  pririleges  and  terms,  as  U.  had  done, 
until  the  agreement  should  be  determined  by 
the  notioe  after  mentioned :  and  M.  agreed, 
during  all  the  time  he  should  earry  on  and 
oonduet  the'  trade  on  the  premises  for  8.,  that 
aU  the  beer  wfaleh  should  be  sold  bj  H.  en 
.  the  premises  should  be  taken  by  him  from  8., 
and  that  M.  should  not  part  with  the  trade 
or  oeeupation  without  the  lioense  of  8. :  that» 
when  either  party  should  be  desirous  of  de- 
termining the  agreement,  IL,  on  reoeiTing 
from  8.  a  month's  notioe,  without  being  paid 
any  money  or  eonsideration  by  8.,  should  quit 
and  deliver  up  to  8.  the  trade  and  possession 
of  the  premises,  with  all  such  fixtures  and 
things  belonging  to  8.  as  should  then  be 
thereon ;  and  M.  should  be  at  liberty  to  leare 
the  trade  and  quit  the  oeeupation  on  giriag  a 
month's  notice  to  8. 

M.  haTing  entered  Into  possession:  Held, 
by  the  Court  of  Vmhequer  Chamber,  affirm- 
ing the  judgment  of  Q.  B.,  that  M.  ooeupied, 
not  as  tenant,  but  as  senrant  to  8.,  and  oonld 
not  maintain  trespass  against  8.  ibr  entering 
without  a  month's  notioe.    Mahmo  ▼.  Snitlt, 
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8.  Assignments  and  underleases,  71.  Ao- 
noN,  L  1. 

4.  By  tenns  of  appointment  as  sehoolaaster, 
88.    AuinuTioii,  VIL 

•  II.  Nature  of  the  relation. 

IttCsrsnee  from  oeeupation  for  a  yut,  4M7. 
PooB,  VIIL  2. 

nL  Contnots  to  grant  lease. 

By  agent  of  landlord  so  as  to  bind  the  agent 
personally,  591.    Aanrr,  IIL 

.  IV.  Tenancy  firom  year  to  year  or  for  a  year. 

1.  Under  lease  void  as  not  being'  under  seal, 
88.    Ante,  LI. 

5.  8choolmaster's  tenure  of  house  when  not 
more,  88.    AitBiTBATioir,  YIL 

8.  Claim  for  compensation  under  Land 
Clauses  Act  how  to  be  detennined,  88. 
AaaivsaTioii,  yn. 

,  y.  Merger. 

Bflbot  of  aesignmeats  aad  sub-leases  where 
joint  femnioner  Is  also  interested  as  joint 
f  L    Actiov,  L  1. 


yL  Surrender. 

1.  What  eonenrrenee  in  surrender  by  aaolhsr 
party  does  not  amount  to,  7L  Aonoa,  L  L 

2.  What  interests  cannot  be  sarreadsnd 
without  deed,  7L    Aonov,  L  1. 

yiL  BoTersion.    Bkyibsiov. 

yUL  Bepaks. 

L  Apportloameat  ef  lighk  eCaetiM  oa  eeT»> 
nant  to  repair,  71.    Acnom,.  L  L 

2.  Bight  te  eater  and  repair;  what  no  pie- 
rention,  7L    Acnoa,  L  1. 

8.  Pleadiags  in  action  by  surriring  joint 
rcTersioners  on  oorenant  to  repair,  wbcn 
deceased  joint  rcTersioner  had  been  also 
joint  sub-lessee,  71.    Acnov,  L  1. 

IX.  Bemedy  by  action. 

Damages  commensurate  with  plalntif*s  ia- 
terest,  71.    Acnoar,  L  L 

X.  Notice  to  quit 

When  neoessaiy,  and  wha^  88>.    Aats,  L  L 

XL  Charges  on  the  land. 

Tithe  commutation  rent,  who  liable  and  bev, 
280.     TiTHB,  L 

LANI>8  CLAU8B8. 

Lands  Clauses  ConsoUdatioa  Aet»  18iS.    8ta- 
TVtM,  XXXIX. 

LAND  TAX. 

L  Fnaehises:  tolls. 
LiabiUty    notwithstanding    redemptisa    in 

respect  of  the  land. 

A  company,  under  an  Aet  of  PjufismrBt^ 
were  empowered  to  take  toUs  fkom  pcnou 
passing  OTer  a  bridge  which  Oey  erseled,  by 
license  of  the  owner  of  the  eelL  The  tolls 
were,  by  the  Act.  to  be  applied  int  t»  the 
maintenance  of  the  bridge,  neat  to  the  psf- 
ment  of  mortgageee,  and  the  residae  wsi  to 
be  dlTided  amoag  the  shareholden  of  the 
Company.  The  shares  were  made  penoasl^i 
by  the  Act 

The  owner  of  the  soU,  before  the  sreetiaa 
of  the  bridge  or  grant  of  license,  bad  re- 
deemed the  land  tax  in  respect  of  tlM  bad. 

Held  by  the  Court  of  Bzeh.  Ch.,  affiimiaf 
the  judgment  of  Q.  B.,  that  the  CoBspeaj 
were  chargeable  to.the  land  tax  in  respset  of 
the  tolls,  in  the  parish  where  the  land  vss 
situate,  under  stat  88  O.  8,  oc.  5^  68.  Cor- 
ing CroM  Bridge  Oompanf  r.  MUeUO,     S49 

IL  Bedemption:  what  exoneiated. 

Not  fVanchises,  by  redemption  in  rsspset  of 
knd,649.    ABt^  L 


LIASB. 
yoid  for  vot  beiag  by  deed, 
AMD  iMMAMt,  L  t. 


88.     JiUKJSU 


LECTURER. 
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LECTURER. 
WbeB  not  rmteable,  885.    Pooi,  IIL  1. 

LSaALIIT. 
Ste  Illmiautt. 

LnXB^  OF. REQUEST. 
6m  page  992*    Cim^^jmam,  L  1. 

LICKKSB. 
Reftinl  of,  ^pe«l,  206.    AuHom. 

UXN. 
L  For  d«miimg«y  945.    DunnuAftB. 

IL  Anetioneer*!  lien  on  prooeedi  of  nle,  954 
Aucnoir,  I. 

nL  BqaitaUe,  on  life  polioj,  liS.    Aiivb- 

AXCBj  LI. 

Ittfanaeeon.  M»*vmamcm,L 

XIGHTINa  ACTS. 
Bates. 

Exemption  elaiues:  land,  958.    Rulwat, 
V.8. 

v^  LIMITATION. 

-it  Of  ettate.    Deyuu,    Ebtati. 

*  • 

IL  0/   aetions:    wri^en    i^nowledgment: 
in&nt 

A  written  acknowledgment  of  a  debt  ie  an 
aaawar  to  a  plea  of  ther  Btalate  9f  LimitatioDg, 
thoogh  made  by  an  infiuit»  if  the  debt  was  for 
neoeisariei  rappUed  to  him.      Willirs   ▼. 

LORD^GJB^NCELLOR. 

Jvriadletion  as  to  miseondnet  of  Oonnlgr  Conrt 
Judges,  475.    CouKTT  Oovbt,  YL  1.' 

LORD'S  DAT. 

4 

Bee  SrsDAT. 

LUNATIC. 
Panper  Lnnatio.    Poos,  XI7. 

MAINTENANCE. 
Bt^tigpZlL    EjxcTMnT,iL 

MALIi^B. 

Aetion  for  wrong  prooared  malieionslj  and 
without  probable  oanse^  498.    BAnaun,  L 

MANDAMUS. 
J,  Jn  partienlar  instanoes. 
9o  sesrions  to  hear  appeal,  i^9.    Af?sai» 


IL  Under  Common  Law  Proeednre  Act,  1854, 
S.7L 

1.  Form  of  jndgment    Beff,  Oen.  881. 
X.  Form  of  writ  of  inqtiiiy  to  ascertain  ex- 
pense.   Xeg.  Gtn.  881. 

m.  Forms:  writ 
To  pnblic  company,  to  t^ce  vp  award  nnder 
Lands  Claoses  Act,  88^  AnBiTBATioir,  YIL 
17.  Forms:  retnm. 

Interest  of  claimant  not  greater  than  that  of 
tenant  for  a  year  or  from  year  to  year,  88. 
Abbitbatzov,  Vn. 

MARINE. 
Royal  Marine^  VOL    Poob,  XIL 

.MARKET. 

Statutory,  with  exclnslTe  privileges. 

Remedy  for  infringement :  informer,  W* 
CowxonoB,  I. 

MA^RIjAqE. 
See  Baboh  ahd  Fbxb. 

MASTER  AND  SBRyANT. 
L  Coatraeft  of  hiring  and  serrioe. 

1.  What  agreement  eonstitntes  relattonof 
master  and  servant  not  that  of  laadlvrd 
and  tenant,  8^.  .LaxdlobdaxdTbbabt, 
L2. 

2.  What  so  Ut  eonstitntes  a  serrant  tiiat  the 
employer  is  liable  for  his  vegUgenee^  5T0. 
Post,IL 

8.  Dinolatlon  by  superior  aathority :  seaman 
tent  home  as  witness^  844.  CosTBApr, 
XL  8. 

4.  Defaults  not  going  to  'vhole  eonsideration 
no  ground  for  rescinding^  983.  Attach- 
icxmr,  I.  * 

XL  Liability  of  master  to  third  persons. 

Employer  when  liaUe  for  his  workmen's 
negligenee. 

Defendant  employed  P,  to  clean  out  a  drain 
which  was  on  defendant's  land.  P.  was  not 
in  defendant's  serrice,  but  was  a  eommon  la- 
bourer, selected  by  defendant  on  aeeonnt  of 
his  baring  dug  the  drain  originally,  'p. 
'  cleaned  out  ihe  drain  without  assistance  from 
any  other  person,  and  without  the  fbrther 
direction  or  inspection  of  defendant  He 
received  Hve  irtiillings  for  the  Job,  from  the 
defendant 

In  the  course  of  cleaning  out  the  dr^, 
P«  took  up  part  of  an  a^oiaing  highway,  uid 
replaced  the  same  in  an  improper  manner 
and  with  insuffldent  materials,  in  conse- 
quence of  which  phdntiiTs  horse,  paising 
•long  tht  highwaji  wiw  iitfuvd. 
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Hald,  that  under  theio  eJwmwutanoM  P. 
WM  not  Ml  indepeadMit  oontnctor,  Vat  wm 
Mtisg  M  the  eenrant  and  under  the  eontrol 
of  the  defendant,  and  ooneeqnently  that  de- 
liMBdant  was  reiponaible  to  plaintiff  for  the 
la^urj.    SadUr  t.  Bmtiodk,  570 

XCL  Jnrifdietion  of  jvatleet  ai  to  payment  of 
wagea. 
1.  What  order  not  nljeot  to  appeal,  SIS. 

Appbal»  L  1. 
S.  Where  wagee  are  payahle  partly  In  kind, 
S18.    AppBALy  L  L 

IfAXIMS. 

L  Ut  ret  magle  Taleat  qnam  peraal»  817,  ilL 
ConTBAOT,  yjJL  1. 

XL  In  pari  delieto  melior  eet  oonditio  poeii* 
dentif,  897,  448.    CovrnAcr,  VIIL  L  ^ 

in.  Qnando  plni  fit  qnam  fieri  debe^  vldetnr 
otiam  illad  fieri   qnod   fiMlendnm  est,  1. 

COHPAVT,  L  1. 

IV.  In   mi^ore  lammi  eontinetor  minor,  1. 
CoMPAirr,  L  1. 

V.  Bzpresrio  nnine  eit  ezdnrio  alteriof,  798, 

88S.     OOBPOKATIOV,  L 

VL  Bxeeptio  prohat  ftgalaa,  798, 888.    Con. 

POMATIOII,  L 

TIL  KoTa  eonetitBtio  ftitarif  fmnaa  Imponere 
debet  non  pr»teritia,  910.    Appbal,  VIIL  8. 

MBMOBANBA. 
Plgwi  118, 888,  797. 

MBMORANDUH. 
Within  ftatnte  of  flrands,  leot  4,  811.    Attob- 

XBT,  L 

ICBMORIAL. 

To  Lord  Chancellor,  475.     Conmr   Comrr, 
VI.  1. 

MBRCAKTILB  MARDTE  ACTS. 

Wages  of  seaman  sent  home  as  witness  by 
BaTal  oonrt,  844.    Cohtbaot,  XL  8. 

MKRGEB. 
I.  Of  estates. 
L  Assignment  of  nndlTided  parts  of  rsrer- 
tion  to  Joint  tenant  of  term,  71.    Aonov, 
LL 
1.  Of  right  of  comnmn  in  ownership  of  soil, 
486.    CoMMov,  L 

IL  Of  oontraets. 
Hot  by  deed  between  different  parties^  1. 

COBPAXT,  L  1. 

lONB. 
Bate^Uity. 
To  the  highway  rate,  584.    Hzbhwat,  IIL 


IflHIBTBR. 
See  CLBBarvAB. 

lONISTBBIAL  ACT. 
Page  528.    Poob,  VIL  8. 

lOSDEMBAirOUB. 

L  Compromise,  how  defeated,  188.  damn 
Law,  n.  I. 

n.  Attomey-OeaerBl's  fiat  for  viit  of  onr, 
889.    CnixiBAii  Law,  L 

MIBDBSCSIFTIOV. 
See  DasoBiPTioir. 

MISJOINDKB. 
Amendment  after  jndgmeat  by  dafailt,  SSL 

AXBBDBBVT,  L  1. 

MISTAKB. 
L  When  an  artoppel  after  beiagssMflS^tfT. 

Appbai,  L  L 
n.  When  snrplvsage,  259  n.   AmAi»  IT.  1 
nL  In  insolTonf  s  sehedale^  835.  Bisnsn, 

ILL 

MONBT  HAD  AND  BECIIVED. 
Aetion  for. 
Notwithstanding  aathoritj  to  0xp«d  Ai 
speeifie  money,  1.    Cokpait,  L  1. 


a 


MONOPOLY. 

As  entering   into  tilne  of 
PooB,  V.  L 

MUNICIPAL  CORPORAHOK. 
L  CoondUor:  qoalifieatieB. 
What  is  a  rating  on  an  mbbsI  nlwo<;i5t 
Aetion  for  a  penalty  for  asliaf  siMiNi- 
lor  in  a  borovgh  dirided  faito  hwm  Ass  fotf 
wards,  after  oearing  to  be  qaaliied.  Fki: 
Not  GnUty.  Defendsat  sfter  hii  dw^o 
aeted  at  a  time  when  hii  aJyqmfiJcitM 
was  being  rated  as  ooeapi«f  of  »  h«w  »  «J« 
borongh.  In  the  fate  book  tks  fnw  tj^ 
mated  Talne  at  wUdi  he  ~««^^*?; 
and  the  lateable  valne  lit  »«.  ^•^f; 
plaintiff  with  leave  to  smto  to  mtir  wn» 

for  defendant  _., 

Held  that  he  was  not  tttsd  apoi  *•  "^ 

Talne  of  15«.  within  the  meMilsg rf*^VT 
8W.4,c.78,s.28.  And  the  CoBi  »«*• 
amle.    Bak^r.Mank,  '^ 

n.  Polioe. 
Claims   for  snperaanaatioa  p«»i*«»  ** 

CONITABLB. 

m.  Qnarter  Sessions.  ^^ 

What  appeals  OBrinded,  285.  A«««» 

IV.  As  Loeal  Beard  of  HsUth.  »•«»  ^ 
Hbalti. 


NAME. 


OBDSR. 
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NAMB. 

AmeDdm«iit  bj  itriking  out :  tflivel  <m  IntMino- 
aMdiat«  prooMdiiigi,  861.    AiiBasiaaT,  L 1. 

NAYIGATION. 

I.  Navlgatioa  Company. 
Ultra  Tint  doetrine  a*  to  vitr  of  land,  798. 

COBPOBAnOMy  L 

XL  Of  rivor  Thamet.    Tmammm. 

NBCE88ABI18. 
▲ekaowlodgmoat  bj  isaiuii,  180.    LmxTATZOv, 

HBaUGSKCX. 
L  P»^  liable  for  ii^iny  ooeadoaed  by  nogli- 


Smploytr  for  workman  employed  by  him, 

670.     MlftSB  AMD  QmtLTAMT, 

IL  ColpaUa. 

In  iaaolTentTi  iebednle»  885.    Bivxeupt, 
ILL 

KBW  TRIAL. 
In  GooBly  Conr^  898.    Couhtt  Ooust,  IL 

KISI  PRIUS  RECORD. 
Vom.    JUg.  0MI.  888. 

NOKINATION. 
Of  gnaidianf  on  a  Sunday,  814.    Poob,  L 

KOBOKEB. 
Snbetitation  of,  L    Compabt,  L  1.' 

HOBBUIT. 

Appeal  againetdiMbarge  of  nde,  910.  Appbal, 
YIIL8. 

NOTICB. 
L  OeneraUy. 
L  Brroneona  deeeriptioB,  wben  not  nrpln- 
■age  after  being  aeted  on,  S87.    Appbai, 
LL 

S.  Xrroneova  deierfptioB,  wben  rarplMage, 
S57.    AppBAiy  L  1. 

5.  DeliToryon  a  Sunday,  wben  rafieient,  814. 

P00B,L 

4.  Before  eertain  knowledge,  81ft.    Billi,  L 

6.  Rule  of  praetieeaf  to,  wben  only  direetoiy, 
898.    CouBTT  CouBT,  n. 

XL  JudidaL 

L  Tbat  a  foreign  oountor  li  at  war  witb  the 
iOTerelgn   of   the  British  empire,   S17. 

AUBB|L 


8K 


S.  Not  that  worldiouie  of  a  diitriot  is  in  tba 
distriot,ftSO.    PooB,Vn.  L 

8.  Not  of  foots  stated  in  a  eoUateral  doen* 
meat  written  on  the  same  paper,  530. 
PooB,  TIL  1. 

HX  To  quit.    Labdlobd  abo  Tbvabt,  Z. 

IV.  Of  appeal.    Appbal. 

V.  Of  dishonour.    Bixx.fl,  L 

KUISAKCE. 
Pnblle. 

Compromise  of  indietment:  legally  of  eon- 
traot  as  to  eontinuatioa  of  nuisance  whe- 
ther legalised  by  Aot  of  Parliament  or  no^ 
897.    CoBTBAOT,  VUL  L 

OBJXCTIOir. 
On  ground  of  usury,  how  aTsilable,  S74.    Eu- 

UIT,  L 

OCCUPATION. 

L  AdTaatages  ineldent  to,  18.    Poon,  Y.  L 

IL  Under  Told   lease^   88.    Labdlobd   abb 
Tbbabt,  L  1. 

IIL  As  tenant  or  as  serrant,  847.    Labdlobs 
ABD  Tbbabt,  L  2. 

lY.  Of  land  tulijeet  to  highway,  880.    Gamb^ 
LI. 

OFFER. 
Conditiona],  611.    Attobbbt,  L 

OFFICE. 
Pleading. 
On  surety  bond,  854.    Bobd,  L 

OFFICER. 

L  Limits  of  authority. 

What  prorisions  glTO  him  power  to  aet  is 
adjoining  distrie^  870.    Bbwbbs,  L 

n.  His  interest  in  ofidal  resldenoe,  88.  Abbi* 

TBATIOB,  YIL 

IIL  laaUUty  le  aetion. 

Not  for  boni  flde  ezerolse  of  diaeretion,  820. 
AonoB,  n. 

ORDER. 

L  Ju^eial :  showing  Jurisdiotlon  on  the  foee. 

L  When  not  supplied  by  judisial  notioe  as  to 
plaee,  5S0.    Poob,  VIL  1. 

S.  Wben  not  supplied  by  statements  In  the 
document  ordered,  5S0.    Poob,  VXL  1. 

8.  Order  of  jusUees  for  the  binding  of  •. 
pariah  appftfttloe^  5S0.    Poo%¥XLl» 
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ORDER. 


PLEA. 


IL  Effect  oH 
Bitoppal  by  order  of  nmonl  voH^Malod 
•l^dof  t»  7M.    PooB,  X.  1. 

nL  Objoetioiis  how  ftTsOable. 
OmUBdarit  for  eertionri,  S14.    ^oob,  £ 

IV.  Enforeement 

Pending  appeal  or  epeeSil  oftM»  686.    Ba»- 

TABD. 

V.  In  portioiilar  inftaneee. 

1.  Order  of  remoraL    Poob,  IX.— XIDL 

2.  Por   prot^Uon    of  tender    debtor,  835. 

fiAKKBUPTy  n.  1. 

ORDERS  I^  COTTKCIL. 

As  to  trading  in  timo  of  wir,  963.    CownAor, 
XLL 

I  t 

ORDINART. 
Bee  BiiHOP. 

PARISH  APPRlKnCB. 
Hagea  620,  526.    Poob,  YIL 

PARISH  CLERKl 
See  Clbbk,  L 

C       PARLIAMENTARY  OONTRAOT. 
What  not  merged  in,  1.    Compamt,  L  1. 

PASSAGE  ikOSTEY. 
Inmnanoe  on,  5%0.    AsivBAjrci;  IV.  1. 

PAUPER. 
OoeU  of  plaintiff  in   formi  panperis,   SiL 

COfTSyllL 

PAYMENT. 

L  To  principal   ifter  sale   b7  motion,  954. 

Auonov,  L 
ft-  By  pnbfie  tnutees. 

Improper  payment  hj  turnpike  tnuteet,  200. 
Highway,  Vin.  1. 

in.  Promiae  to  pay. 
Infeired  notwithftan&ji  Pefkni;  94&    Bk- 
MUBBAan. 


1h«y  fiari  am 
A  ooaditMB,  S&i 


PAYMENT  INTO  COURT. , 

I.  Form  in  all  casee. 

Action  for  aaaaiilt  ^d  battery.    Pleft  of 
'   payment  into  eonrt  of  40«.  in  the  ordinary 
form.    Demurrer  to  plea. 

Further  replication;  that  defendant  did 
what  is  complained  of  under  circnmstancea 
which,  did  not  anthoriie  defendant  to  pay 
^  money  into  court  in  that  action,  and  ihat 
there  waa  no  aiatnte  authovtilug  him  io  to  do.  I 
Domnrrer  to  the  repUeation.  I 


.  Held:  tha^  If  .the  defendant  wnpci  Oe 
pririlege  of  pa^g  into  court  when  B«t  €•• 
titled  ao  to  do,  the  plaintiiTa  reacdj  m  b/ 
an  qppiieatioB  to  the  Coart»  and  ihattlMfin 
of  plea  of  payment  into  Couii  givea  Vj  thi 
Common  Law  Proeedne  Aet,l8SS,  mi  t»W* 
adoptod.i^ .  all  .«m^.  .  JudgoMBt  for  detei 
ant  on  both  demnzren.  Tkomptom  t.  /Skp* 
pard,  &S 

n.  Remedy  where  defendant  improperiymrpi 
the  priTilego,  53.    Ante^  L 


PENALTY. 
Reeovery  of. 
Where  ^Ton  to  a  company,  6SS.  Conn- 
nov,  II 

place: 

Statement  of  aa  eisential  to  jiiiii^«B,U^ 
526.    PooB,VIL 


PLEA. 
L  Generally. 

Alfegailone    In,    when 
effect  aa   reoitala  in 

BOHD,  L 

IL  Conetmction. 

1.  Judicial  notiee   of  itate  ef  wir,  21T. 
Alibb,  L 

2.  ^^lien  enemy,  general  allegBliea  «f  ndA« 
ing  without  iWe,  217.    Auiv,L 

8.  Since  Common  Iaw  Procedu«Aeli»ni 
Attacbmbht,  I. 

in.  Particular  pleas. 
L  No  award,  i^    AsBiTBAnov,  H. 

2.  Pi^rnient    into    Court     Patbot  on 

COUBT. 

3.  To  action  by  leaman  for  mg^  ^  ^ 
was  a  deeerter  from  another  ship,  59.  J^ 

BBBtlOV,  I. 

4.  To  action  on  eorenant  to  reptir,  a  e«>- 
strnptiTe  surrender  by  plaiatiii  P"^^ 
defendiants  from  entering  to  repuft  <!. 
AcnoHy  L  1. 

5.  Alien  enemy,  217.    Aubh,  L 

6.  By  garnishee:  form.    Beg,  Om.  S78. 

7.  To  action  of  ooTcnant,  that  it  «•  •■ 
agreement  by  a  RaUway  Conip«>y  ^  c«- 
plete  unlegaliied  worlw  in  oomproau*" 
an  indictment  for  nuisance^  Sf7.   «»■ 

TBACT,  VIII.  I.  . 

8.  To  bridge  indictment,  liabili^f  of  a^*'^ 
duals  to  rcRair  different  parti  nboat  »• 
nura»,  535.    Bbidob,  L 

9.  Custom  to  talie  water  from  a  ipriaft^ 

CVBTOM,  L 


PLEA. 


POOR. 
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10.  Bj  prfnoipal  and  raretj,  performance 
doring  limited  period,  854.    Bohd,  L 

11*  In  action  by  senrant  againi t  master,  plea 
of  eontnot  reeoinded  for  de&alta,  933. 
ATTAcamiiT,  L 

IX  AttaefaneBi  of  debt  In  fereign  ooontry, 

933.    AnAonflMT,  L 
IS.  To  action  by  anetieBeer  for  priee»  pay- 

B«nt  to  priDoipal,  964.    Auction,  L 
14w  To  aetion  bj  owner  on  .a  eharter-par^, 

that  the  loading  beeame  impoealble  bj  tbe 

deelantloB  of  war,  963,  979.    Covnucr, 


PLSADmCk 

L  Adminione  in  pleadxag . 

Bj  replying  to  plea  to  debt  on  bond  adding 
a  term  to  the  oondition,  364.    Bovd,  L 

H.  Pleading  over. 

OoBieqnenoe  of  doing  to  where  the  proper 
remedy  is  by  snmmary  application,  63. 
pATmar  nrro  Court,  L 

HL  Constmction  of  pleadings. 

Since  Common  Law  Prooednre  Acts,  933. 
ATTAcniuunv  L 

IT.  Bpeoial  character. 

When  it  need  not  be  shown  in  following  sta- 
tutory form,  63.    Patmmt  into  Covbt,  L 

Y.  Preolseness  of  allegation  as  to  plaoe. 

That  place  wherv  sale  into  slaTcry  was 
threatened  was  a  plaoe  where  that  oonld 
be,  69.    ]>Bammo»,  I. 

▼L  Oonclnsion  of  law. 

What  allegationa  aanmnt  lo  no  moffa^  71. 
Aetiow,  L  L  9tt,  974»    Oo«TBAor»  XL  1. 

TIL  PriTileges  conferred  by  statate. 
1.  Whether  to  be  negatired  bj  one  party  or 
to  be  pleaded  by  the  other,  217.    Auu^L 
S.  NegatiTe  by  implieatian,  217.    Aiiim,  L 

VIIL  Provisions  and  roles  onder  Common  Law 
Procedore  Act,  1864.    B^,  Chm.  33L 


See  COHtTABLI. 


POLIO& 


POLICY. 
L  PnbUe  poli^. 

I.  Trading  with  enemy  or  In  hoftDe  ports, 
963,  979.    CommAOT,  XL 

2;  Da^to  quit  hostae  ports,  979.  Cohtbaot, 
XL  2. 

3.  Conditions  repugnant  to,  243.  Abbcbahob, 
IL  Of  asfumnoa.    Aaainuioi. 


I 


POOR. 
L  Poor  Law  Commissioners :  certiorari. 
Legality  of  order  how  inqoired  into. 

The  Poor  Law  Commissioners,  by  a  genend 
order  direeted  to  Unions  amongst  which  was 
the  anion  inelnding  the  parish  of  W.,  directed 
"that  whenever  the  day  appointed  in  this 
orde^,  for  the  performance  of  any  act  relating 
to  or  connected  with  the  election  of  gnardiaas 
shall  be  a  Sonday  or  Good  Friday,  snch  act 
shall  be  peifvrmed  on  the  day  next  fbllowing, 
and  eaoh  sabseqaent  proceeding  shall  be 
postponed  one  day :"  and  that  every  nomina- 
tion for  the  oAee  of  guardian  shonld  in 
writings  and  should  be  sent^  after  14th  March 
and  beflbre  26th  March,  to  the  clerh  or  person 
appointed  to  receive  nominationB  |  and  sueh 
devk  or  perMU  <*  shall,  oa  the  reoeipt  tbereot 
maiji  thepcon  the  date  of  its  receipt,  and  alie 
a  number  according  to  the  order  of  its  re* 
eeipt ;  provided  that  no  nomination  sent  be- 
fore the  16th  or  after  the  said  26th  day  of 
Manh  shall  be  valid:"  and  that,  if  the  nnm< 
her  of  persons  nominated  should  not  ezeeed 
the  number  to  be  elected,  the  clerk  should 
eertiiy  snch  persons  as  elected;  otherwise  the 
election  to  take  place  from  those  nominated. 

The  parish  W.  was  to  elect  three  guardians. 
Three  persons  were  duly  nominated.  The 
26th  March  fcU  on  a  Sunday ;  and,  on  that 
day,  a  paper  nominating  a  fourth  person,  M., 
was  delivered  to  the  clerk  of  the  Unbn.  The 
derk,  considering  this  last  nomination  a 
nullity,  certified  the  other  three  as  elected 
guardians.  Complaint  being  made  to  the 
Poor  Law  Board,  they,  under  stat  6  A  6  Vict 
e.  67,  s.  8,  inquired  into  the  case,  and  by  an 
order  declared  the  election  of  the  three  void. 

Motion  being  (within  the  time  limited  in 
that  section)  made  for  a  oertiorari  to  remove 
the  last-mentioned  order :  Held : 

1.  That  the  legality  of  the  order  might,  on 
such  motion,  be  inquired  into  as  to  matters 
shown  bj  affidavit^  though  not  miparsnt  ool 
the  face  of  the  order. 

2.  But  that  the  order  was  right,  the  nomi- 
nation of  M.  being  valid.  Wettbmiy  upon 
8090m  UnUm  Ca0e,  314 

TL  Blectlon  of  guardians. 

Validity  of  nominatloff  by  notfce  delivered  on 
a  Sunday,  314.    Ante,  L 

n.  Rateable  occupation :  generally. 

1.  What  ia  a  single  occupation  of  the  whole 
of  premises,  156.    Post»  IV.  1. 

2.  Who  are  merely  managers  or  servants  for 
the  Crown,  386.    Poet,  IIL  1. 

3.  Permission  to  lecture,  net  an  occupation, 
866.    Post,  IIL  1. 

m.  BateaUlity:  publio  purpose»that  exempt 

i.  Oeeupatloin  by  Sevcreign  for  pnbHe  por- 
muicam  of  Practical  Qeology. 
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The  MmtUB  of  PnollMl  0«oIogj  ii  built 
on  part  of  the  heredituy  property  of  the 
Crown.  It  U  nied  as  n  moienin,  Mid  %  piece 
of  edaeetion,  the  Initltatlon  heing  nnder  the 
eontrol  of  the  Lordi  of  the  Treesory.  Pro- 
feseori  leetnre  there»  being  pertly  peid  by  feei 
reeeived  firom  pnpOib  beiidee  eeUriee  Arom 
the  pablie  money ;  bat  they  here  no  occnp»- 
tion  beyond  whmt  ia  neoeiaeiy  for  the  pnrpoee 
of  giving  leetaree.  A  hooeekeeper  reiides 
therob  nppoittted  and  paid  by  the  Board  of 
Trade  for  the  porpoie  of  taking  eare  of  the 
premisee,  bat  baring  no  ihrther  ocenpation 
than  ii  necesiary  for  that  pnipoee. 

On  a  eaae  itating  the  above  Ihotiy  in  whieh 
the  qoeetion  for  the  Oonrt  was  whether  any 
one  was  rateable  for  the  relief  of  the  Poor  in 
respeet  of  the  premiees. 

Held :  that  the  premises  were  in  the  oecn- 
patioa  of  the  Sovereign  for  pnblio  parpoees, 
the  Commissioners  of  Woods  and  Forests 
being  in  the  nature  of  her  managers^  and  the 
other  pereons  being  in  ooeopation  as  her  ser^ 
rants;  and»  eonseqnently,  that  no  one  was 
rateable.    Jh  La  BiAm  r.  A.  Jomm,  Vetlrf- 

$86 


S.  Not  oeoapation  as  sorreyors  of  highways. 

The  Mnnioipal  Corporation  of  H.  were,  by 
their  town  eonnell,  oonstitnted  The  Local 
Board  of  Health  of  a  district  oo-extensire 
with  the  borough.  The  Local  Beard  oconpied 
a  yard  within  H.  in  the  pariah  of  8.  solely  for 
the  pnrpoics  of  repairing  the  highways  in  the 
distriety  of  whieh  they,  as  Local  Board,  were 
sorreyors.  The  parish  of  8.  was  partly  not 
within  H. 

Held:  thnt  The  Local  Board  of  Health 
were  rateable  to  the  relief  of  the  poor  in  S.  as 
occopien  of  the  yard ;  their  ooeapatton  not 
being  for  snob  poblic  parpoees  as  to  exempt 
them  firom  rateability.    Btgina  r.  Hmil,  Ju»- 

fiOM,  M 

8.  As  Local  Board  of  Health,  39.    Ante>  i. 

ZV.  Bateability :  sdentifie,  Ac,  pofposes  thnt 
exempt 

1.  These  most  be  the  pnrposes  at  the  time 
of  the  rate. 

In  order  to  entitle  a  society  to  exemption 
from  rates  by  rirtne  of  stat  0  A  7  Viet  e. 
88,  s.  1,  as  being  ''insUtuted  for  purposes  of 
science,  literature,  or  the  tine  arts  excln- 
sirely,"  the  parpoees  to  which  the  society  is  sp- 
plied  at  the  time  when  the  rate  is  made  most 
be  such  as  described  in  the  statute :  it  is  not 
enough  that  its  original  purposes  should 
hare  been  such. 

The  Cambridge  Philosophical  Society  was 
incorporated  by  Royal  charter  for  the  pur- 
pose, as  appeared  by  the  recital  in  the  charter, 
of  promoting  philosophy  and  natural  history. 
The  Society  occupied  premises,  partly  for  a 
museum,  partly  for  the  residenoe   of   the 


comtor,  partly  for  the  meetingi  ef  the  SodMj 
and  its  council,  and  pertly  for  a  imdiBg- 
room :  the  library  was  contained,  ptrtlj  \g 
the  ooancil'room,  and  partly  in  the  ret^Bf . 
room;  about  oight-ninths  coaiiited of idei- 
tifle  works :  in  the  reading-room  wcie  parie- 
dioals,  seientiie  or  otter;  and  daily,  wnU^, 
and  monthly  newspapeta.  The  fellows  mb- 
eeribed  one  guinea  per  annum,  or  paid  • 
composition :  besidee  thii^  reaidaat  laUan 
were  necesaarily  members  of  the  reediif- 
room,  and  subscribed  to  it  U.  6t.  par  sasia: 
non-resident  fellows  had  the  eaa  of  tb 
reading-room,  when  ririting  CunbrMia, 
without  payments  Meetings  ef  the  Sode^ 
were  held,  from  nine  to  tvdre  tiawi  ia  thi 
year,  for  sdentiflo  oommunieatieoa  aad  dii- 
cnssions:  the  Sooiety  published  tnaaiw<tTaBt 
from  time  to  time:  the  readiag-raom  eai 
open  ereiy  week  day  from  8  a.  i.  to  11  p.i. 
The  funds  were  principeHy  made  sp  by  tha 
subscriptions.  The  expenditure  aaoe&ted  ta 
ZSU,  7«.  lid.,  of  whieh  the  laigmt  Han,  ax- 
eept  the eurator's  mluj9ht^wuliLlU,ll 
for  newspapers. 

Held:  that  the  Society  wis  not  exais- 
sirely,  or  eren  principally,  for  pwpoaei  of 
ecienoe,  and  was  rateable  in  respeet  of  rrcry 
part  of  the  promisee  whieh  it  oeeepiad.  Ptr. 
tkoM  r.  J7o/y  SepmUhtt,  Owtrmm,  IM 
2.  Partial  use  as  n  reading-roos,  whan  it 
oansee  the  parpoees  not  to  be  azelaiiTaly 
scientifle,  4e.,  166.    Ante,  t 

y.  Rateable  ralue:  ndrantagei  eoBBsetad  vUh 
the  occupation. 
1.  Pririleges  arising  oat  ef  penonsl  aostnet : 

trade  of  public-houses. 

A.,  being  owner  of  a  brewery  sed  alia«f 
thirty-three  pRd»lio-heaso%  net  sU  aknslad  it 
the  same  township  as  the  bnweiy,  dataiMd 
to  B.  the  brewery,  <<  together  with  tba  good- 
will and  trade*  of  the  publie-houaoa  fbr  faro- 
teen  years;  B.  "yielding  end  peyiag*  ''fcr 
and  in  respect  of  the  said  brewery*  SMI,  aad 
"for  and  in  respeet  of  the  good-wfll  aid 
trade"  of  the  poblie-houses  lh%L  E  aaea. 
pled  the  brewery,  and,  under  tha  coetia«t 
contained  in  thie  lease,  was  eaaUad  (o  eoa- 
pel  the  leeseee  of  the  sereiil  publie-hooioa  to 
purchase  their  beer  ntthe  biewary;  asd  it 
would  hare  been  a  breach  of  the  eaatiset  U- 
tweenB.and  A.  if  their  eastern  bsd  bc«e  di- 
rerted  elsewhere.  The  puhlie-hoeaaa,  is  coiu 
sequenoe  of  this  agraemeot,  fetebod  Icia  rtat 
than  they  would  hare  dene  if  the  oaaapkn 
had  been  free  to  get  their  suppUoawbaratfa^ 
would ;  and  the  adrantage  of  thofraompaUad 
custom  to  the  ocenpier  of  the  bravaiy  «■* 
worth  liOL  a  year. 

On  a  case  reserred,  aUting  the  abore  fart^ 
the  question  being  wbetbor  the  oecopast  « 
the  brewmy  was  to  be  rated  toth«ieU<f  •' 
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the  poor  on  Uit  tbIvo  of  tht  brewery  m  en- 
Iwneed  by  tbis  adTAniage  or  not : 

Held,  by  Lord  Campbell,  C.  J.*  and  Oromp- 
too,  J^  that  he  wae  properly  rated  on  the 
enhanced  valne,  it  being  an  advantage  con- 
nected with  the  ooenpation,  which  would  be 
taken  into  calculation  by  a  tenant  in  etUmat- 
ing  the  annual  rent;  and  that  it  was  not  ma- 
terial that  the  origin  of  thii  advantage  wac  in 
»  peraonal  contract 

Xrle,  J.,  diieentiente,  and  holding  that  thia 
advantage  wai  not  an  incident  to  the  occu- 
pation, properly  to  be  taken  into  account  in 
eetimating  the  rent,  but  a  penonai  contract, 
limnaitory  with  the  penoni  of  the  contractori, 
and  only  accidentally  connected  with  the 
hereditamenU  occupied.  AUi$on  v.  Monk' 
tMorauwlA  Skortf  Oiwretcrt,  18 

S.  Probable  advantages,  IS,  SO.    Ante,  1. 

TL  Rateable  value. 

1.  Provisoes  for  rating  on  reduced  value: 
distiaetlon  between  the  principal  subject 
of  the  intiBg  and  its  necessary  a4ivnets, 
189.    BoABD  OF  Hbalto,  It 

S.  What  is  a  rating  on  a  given  annual  value, 
144.    MunoiPAL  ConpouATioii,  I. 

TIL  Biadhig  of  parish  apprentices. 

1.  Showing  Jurisdiction  on  fJMO  of  Justices' 

order. 

The  act  of  Justices,  in  ordering  the  binding 
of  a  penper  child  apprentice  under  stat.  66 

0.  S,  c  1S9,  8.  1,  is  judicial;  and  it  must 
therefore  appear,  on  the  face  of  the  order, 
that  the  Justicea  made  it  within  their  Juris- 
diction :  if  not,  no  settlement  can  be  gained 
by  inhabitancy  and  service  under  the  inden- 
tore  of  apprenticeship. 

Where  this  does  not  appear,  the  defect  is 
not  cured  by  a  statement  in  the  indentare 
that  it  is  made  in  pursuance  of  an  order  of 
justices  In  and  for  the  county,  and  adding 
the  date  of  the  actual  order,  though  the  order 
is  written  on  the  margin  of  the  indentnrsk 

Kor  by  a  statement  In  the  order  that  it  is 
•zecuted  at  tho  Board  room  of  tho  work- 
bouse  of  a  district^  which  district  appeals,  by 
the  order,  to  be  within  the  county.  JUtgnw 
▼.  iSK.  (hirff  Bloamthwrff,  ImkMUmtt,     5S0 

1.  Aiisent  to  binding  when  Judicial  and  to 
show  Juris^etioa. 

tJoder  Stat  48  Blls.  c  S,  s.  ft  (befen  stat 
M  O.  8,  e.  189),  the  auent  of  Jastieee  to  the 
binding  of  a  ponper  apprentice  was  Judicial ; 
and  it  was  necesiary  that  the  instrument 
■faoold  show,  on  its  lhee»  that  the  justleos  gave 
tiieir  assent  within  thdr  Jurisdiction. 

Where  this  did  not  appear,  the  indenture 
of  apprenticeehip  was  invalid:  and  no  settle- 
ment could  be  gdned  by  residence  and  service 
nnder  the  apprenticeship.  iSKaMrfoa,  Ovtr- 
tun,  V.  AMmrion,  (hprtMrw,  526 


8^  Binding  to  be  a  ohimney  sweeper,  1008. 
Post,  IX.  1. 

VIIL  Settlement  by  estate. 

1.  What  conveyance  at  a  reduced  rent  in  con- 
sideration of  improvements  Is  a  purchase 
whore  less  than  89^.  is  paid. 

W.  took  of  T.  premises  at  a  yearly  rent 
of  R  11«.  6<<.,  entered  into  ooonpation  of 
them,  and  erected  buildings  on  them  at  an 
expense  of  less  than  80t  Afterwards  T.  and 
W.  eiecuted  an  indenture  witnessing  that»  in 
consideration  of  the  yearly  rent  reserved, 
and  of  the  covenants  on  the  part  of  W.,  T. 
granted  and  leased  the  premises  to  W.,  in 
consideration  of  having  erected  the  buildings 
for  the  Joint  benefit  of  W.  and  the  lessee  of 
other  premises:  habendum  for  successive 
terms  of  six  years  till  the  expiration  of  96 
years,  if  three  persons  named,  or  either  of 
them,  should  so  long  live,  and  for  three  years 
Author. 

Held:  that  W.  did  not  gain  a  settlement 
by  estate,  by  ocoapying  under  this  lease ;  for 
that  no  consideration  otherwise  than  pecuni- 
ary was  shown  by  the  facts,  and  therefore, 
there  not  having  been  80/.  paid  for  the  pur- 
chase, Stat  9  0. 1,  e.  7,  s.  ft,  was  applicable, 
and  prevented  a  settlement  f^m  being 
gained.  Wtrndron,  Qrerseers,  v.  StithmUf 
Oeerteers^  147 

3.  Wife's  tenancy  for  yean  or  firom  year  to 
year. 

On  appeal  against  an  order  of  removal  of  a 
pauper  widow,  the  appellants  set  up  a  settle- 
ment of  the  pauper's  late  husband  in  the  re- 
moving parish,  by  estate,  by  marriage  of  the 
husband  with  the  pauper,  she  being  at  the 
time  of  the  marriage  (as  stated  in  the  ground 
of  appeal)  possessed  of  a  cottage  <*  for  a  cer- 
tain term  of  years  then  unexpired,  or  as 
tenant  thereof  ttom  year  to  year,  nnder  a 
yearly  or  other  renting,"  and  residence  there- 
on for  forty  dv>« 

Tho  Sessions  aAimed  the  settlement  by 
estate,  and  discharged  the  order,  subject  to  a 
case  in  which  it  was  stated  that,  at  the  time 
of  the  marriage,  she  had  been,  and  was  then, 
« living  as  a  tenant"  of  the  cottage,  and  that 
she  and  her  husband  lived  there,  after  the 
marriage^  for  upwards  of  a  year.  That  the 
pauper  was  called  as  a  witness  for  the  respon- 
dents, but  was  not  asked,  by  either  party,  on 
what  terms  she  held  the  cottage.  The  case 
left  to  the  Court,  whether  the  evidence  "was 
snflcient   to   establish   the   settlement   by 


Held :  that  there  was  evidence  firom  which 
the  Sessions  might  infer  that  the  wife  held, 
before  the  marriage,  for  a  term  of  years  or 
ttom  year  to  year.    Order  confirmed. 

And  9emhle  that,  if  she  bad  holden  only  as 
tenant  at  will,  the  residenee  of  the  husband 
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for  forty  cUyi  without  a  dotormliMtloB  of  tho 
will  would  hftTO  oonforred  a  settloment  bj 
Mtate  apon  him.  JUgittm  r.  Bmiifim,  In- 
hah%iant9,  647 

S.  What  ii  not  a  gill»  147.    ABt^  t 
4.  Wifo's  tonaaoy  at  will,  Mf.    ▲■«•,  *• 

IS.  Settlemont  by  apprentlM^p. 
1.  Apprentleothip  to  bo  a  ohioinoy  fweopor : 
reqaiBitef  to  the  blDding. 

Tho  reqniiitei  preteribod  in  Mota.  1,%Z 
of  itat  28  a.  S,  0.48,  to  bo  obMrred  in  bind- 
ing a  boy  approatioo  to  a  ohimnoy  fweoper, 
as  to  tho  approbation  of  jaitiooi^  tho  form  of 
tho  indontuo^  and  tho  insoitlon  Uioroin  of  tho 
approntioo's  agOp  appUod  only  to  tlio  eaao  of 
binding  by  pariih  ofltoen.  Soo  now  itat.  4 
A  6  W.  4,  0.  8ft.    JKfpMM  ▼.  i^pioos  InkahU- 
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1  Pofoota  in  jwtftaofP  ordor  for  binding 
whieh  proTont  the  gaining  of  a  fettle- 
menty  580.    Ante,  VIL  1. 

8.  DefebU  in  jaetioee*  aHont,  588.  Anfo, 
VILi. 

X,  Settlement;  eetoppel  hj  order  nnaiy|>eal'ed 
againet 

1.  SflTeot  of  order  remoTing  ehUdren  ae  re- 
gard! aottlement  of  mother. 

Two  panpor  ehOdren  were  remorod  lirom 
L.  to  H.  by  an  order  of  joitices,  whleh  de- 
foribed  them  aa  the  lawlU  ehildren  of  Wil- 
liam G.  and  Bather  O.  The  order  war  not 
appealed  ag^ntt 

Afterwardi,  Bifher  O.  was  reeeired  Into 
an  aeylnm,  being  eent  thither  flrom  L.,  av  a 
paaper  Innatfe;  and  •nbee<iBently  two  Jui- 
tlcee,  on  inqniry,  acQudieatad  that  tho  eetlle- 
ment  of  Bether  G.  wai  in  H.,  and  made  an 
order  of  malntenanoo  aoeordlngly.  H.hatTlng 
appealed,  the  order  wti  ooiflrmed  by  the 
Sesfionf,  siA»jeot  to  a  eaav  whieh  stated  the 
above  faets,  and  whieh  alio  found  tfiat  the 
two  ehildren  were,  at  the  time  of  the  fiM 
order,  nnemanoipMed,  and  were,  by  that 
order,  adjudged  to  be  settled  in  H.  on  flie 
groond  of  WilUam  C^,'t  setdement  In  H. 
(whioh  facts  did  not  appear  by  Oe  order), 
and  also  that  lA  foot  Esther  G.  war  not 
fettled  in  H. 

Held:  that  (be  first  order,  nnappealed 
against,  was  oonelosire  proof  that  Esther  O. 
was  settled  in  H. :  and  the  order  of  Sessions 
was  confirmed.  Begind  r,  ffaHimgUM  MiddU 
Quarter,  780 

2.  What  explanatory  facts  may  be  snpplied, 
780.    Ante,  1. 

XT.  BemoTahiUty:  disrnptioB  of  residence. 

1.  Not  by  temporary  absence  with  animus 
revertendL 

Paaper  rented  a  lodging  in  parish  B., 
fornished  by  herself^  and  resided  there  for 


fire  years  next  before  the  order  of  remoTal 
after  mentioned,  exclnsire  of  an  aboenea 
onder  the  following  eireamstaneea.  Daring 
the  fire  yearly  she  contracted  to  attend  m 
lady  for  ber  eonfinemeot,  as  monthly  nuz9% 
and  attended  her  aeconUngly  for  six  weoka 
in  the  parish  of  B.  She  retmned  her  lodging 
in  B.  throogbout,  paying  the  rent,  keeping 
her  fomitore  there,  and  always  intending  to 
retnm  to  ik  At  the  end  of  the  six  weeka 
she  did  so  retora.  An  order  having  been 
afterwards  made  for  remoTing  her  foom  B. 
to  her  plaee  of  settlement^  and  appealed 
against: 

Heldt  that  there  had  been  no  disnptioa  of 
tho  residence  in  B.,  within  the  meaning 
of  Stat.  9  M  10  Vict  c  88,  s.  1.  Ordar 
quashed.  JRtgima  t.  Brigiiom  Poor, 
totk, 

8.  Animas  rerertendi  of  faUor,  981.    Foal^ 
XXL 

ZIL  Removibaily:  axelosioB  of  tfana  of  ear- 
tain  forrlsea  foom  the  oompatalisn. 
Serrioo  as  marine  t  widow  how 

A  woman  resided  in  paifsh  B. 
marriage  in  1848  to  Ootobois  1854.  Her  hus- 
band died  in  July,  1854 ;  and  she  contxaned. 
to  reside  in  B.,  being  a  widow  nntU  October, 
1854,  when  an  order  was  made  to  remove  her 
from  B.  to  her  settlement  From  the  tisM 
of  the  marriage  until  February,  1848^  her 
husband  was  serving  the  Queen  as  a  asarina. 
He  then  qaifted  the  service  and  resided  with 
his  wife  at  B.  until  tho  beginning  of  1858^ 
when  he  became  a  seaman  on  board  a 
Queen's  ship,  and  served  there  untO  Novem- 
ber, 1858.  He  then  returned  and  lived  With 
his  wife  until  the  beginning  of  1854»  from 
whiah  time,  untU  his  death  in  July,  1854,  he 
served  as  a  hired  seamen  on  board  a  paeket 
biriongteg  to  a  private  eompany;  and  he  died 
aifealnsaehservioo.    Held: 

1«  TImt  the  widow  was  not  iiramovahle 
under  seel.  1  of  stst  8  A  10  YioL  a.  88;  for 
am  the  hasbaad,ezoMing  the  time  doing 
wkleh  ho  wns  in  the  Qnaen'a 
maufkie  and  sailor,  had  not  i^dded 
tftasly  for  n  pailad  whfoh,  joined  with  the  tiase 
of  her  realdenoa  after  bis  death,  would  maim 
up  for  five  years'  continuoaa  residonoo. 

S.  Bui  thai  she  was  iiremovablo  under 
feet  9,  tho  facts  showing  that  the  husband 
was,  al  iho  time  of  his  death,  domiatled  in  X^ 
with  an  anInMis  revoflondi,  and  therefore  she 
was  in  law  resident  with  him  at  tlM  time 
of  his  death,  and  was  irremovaUo  for  the 
twelve  months  following,  while  ebo  reowitted 
a  widow.    Bt^wm  ▼.  Emti  Jifsw ■>«■■■,      981 


Xltt.  Removability:  widows. 

1.  Husband  absent  at  time  of  death*  wflh 
animus  revertendi,  901,    Ante,  XIL 
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2.  Period  of  hoiVaiid'f  Abionoo  m  marine, 
901.    Ante,  XII. 

^  8.  Period  of  penonal  (Midenoe  daring  mnr- 
J     HMgp  not  taken  Into  Mooanty  901.    Ante, 


ZrV,  Paaper  Innatio :  notice  of  appenL 

L  To  seiilonB  for  whnt  dletriot,  257.    Ap- 

*  PBAL,  IV.  1.    269.  ApnAL,  IV.  2. 

2.  Mention  of  wrong  diitriot  when  mere  mir- 
|daange»  tnd  when  no^  267,  269  n.  Ap- 
rmAL,  17. 

PORT. 

C  TTitr  df  port  dliOngaiihed  from  Im^^ita- 
tlon,  923.    iMPOBTAnon. 

H.  Hostile  903|  979.    Covtbaot,  XL 

P06SBS8I0N. 

L  SniBeient  ftr  »  tennnej  by  the  eeoite^j, 
)  171.    DmwiMa,  L 

n.  On  whieh  eoort  will  giro  lenve  to  nfipenr 
«nd  detaid  in  i|)eetment»  608.  InomurT, 
LI. 

BL  Form  of  writ  of  Habere  fkoSae.  X^g.  Otn, 
870. 

POSTBA. 

i.  Who  entitled  to  where  both  partlee  are  eno- 
deufU   In   part^  each  on  one  eoont,  402. 

IL  Formi. 

•  L  Forma  on  trial  by  Jodge  without  Jnry. 
,       ^.  (7m.  803»  804. 

S.  Form  wher^  fioestion  of  fhet  on  whieh 
itomf  depend  la  tried  by  Jury.  Btg.  Otn, 
808. 

8L  W^ere  judge  on  trial  direotf  aridtratton. 
Meg,  Otn,  809. 

4.  On  writ  againit  gamiihee.  Beg,  Otn,  878. 

POWER. 

L  Joint  power:  ezeention. 
Beparato  eteeatton  of  Joint  power,  44.    An- 

BITRATIOH,  II. 

XL  Dootrine  of  ultra  ylrei^  897.  CoimuoT, 
VnL  I, 

^  PRACTICK, 

2.  ProTiiioof  and  Rule*  under  Common  Law 
Proeednre  Aet»  1864.    J2iy.aM.80L 

IL  For  particular  points  lee  the  following 
titlei. 

Accouirr.   ApriDAnr.   AlfnrDnm.  An- 

BITBATION.     ARMST.     ATTAOBICBXT.    AtTOB- 

nr.    Costs.     Covvtt  Court.    CnixniAL 

IvrORMATZOV.        COMKOlf     IiAW    pROORDURa 

Act.    Crdcihal  Law.    Dakaobs.    Drbtor. 

DsCIiABATlOB.         DiBOOYBBT.  PiSTBBIB. 


Bjbotmbbt.  Bl»}it.  Ebror.  EzRCunoB. 
Forma  Paufbbis.    QABmsHSB.    Ibtbrbst. 

IrTBBBO«ATOBIBS.    IsSVB.   JUDtfHBBT.  MAX- 

DAMva.  Nisi  Pbiui  Rbcobs.  Notiob. 
Patmbbt  ibto  Covbt.  Postba.  Rbgibtbb. 
RB«1IX.il  Gbbbbalbs.  Spbcial  GABk> 
Stamp.  Vbbmot.  WABBAst  ov  AitoBBliT. 
Wrbbsb. 

PRESUMPTION. 
Of  dedieation  as  highway,  737.   Dbdicatiob. 

PREVENTION. 

Of   eompletion   of  Toyage,  878.     Cbartbb- 
Pabtt,  L  L 

PRINCIPAL  AND  AQSNT. 
See  A«BBT. 

PRINCIPAL  AND  SURETT. 
See  SuBBTT. 

PRIORITY. 

L  Of  judgments,  274.    Elboit,  L 

IL  In  appropriation  of  turnpike  road  ftmdfy 
200.    HioHWAT,  VIIL  L 

PRIVITtl 
Of  eontraet 

1.  Capitalist,  billbroker,  and  bUIbroker's  ous^ 
tomer,  138.    BillbrOkbR. 

i.  Under  stot  82   H.  8,  e.  84,  a.  1;  tL 

AonoB,  L  1. 


i  "J 


PROBATK 


See  BxBouTOR. 


PROFIT  A  ftitJft'BM, 
What  is,  702.    Custom,  1 

pROHn^mo^. 

When  revised. 
To  prerent  issuing   oommission  to  in<|nire 
into  eharge  of  fklse  dootrine,  292.    Cui^ 
tfTMAir,  L 1. 

PROmSH: 

L  tmpn^d. 
i.  Notwithstanding  actual  refusal,  941   im- 

MURRABB. 

2.  To  pay  for  goods  reoeiyed  aoeording  to 
the  terms  of  a  bill  of  ladings  946.    Db- 

MUBBABB. 

IL  Condllionfll  on  ofliMr  being  aeeepte^  OIL 

AfTOBBBy,  I. 


PROMOTIONS. 


Pages  118, 800. 
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PROOF. 


SEGOBDER. 


PBOOF. 

To  th«  MtbfMtioii  of  the  putj  requiring  it, 
Si8.    Amusavob,  L  1. 

PBOTBCTION. 

Of  trmder  debtor  owing  leea  then  800t,  8S6. 
BAvnvFT,  IL  L 

PT7BLI0  HEALTH. 
See  BoAMD  of  Hbaltb. 

PUBLIG.HOTJBS. 
See  Albboubi. 

PUBLIC  POLICY. 
See  Pouor,  I. 

PUBLIC  PURPOSBa 

Ooenpation  when  not  exen^ted  from  poor<4nte, 
29.    PooB,IILS. 

QUALIFICATION. 
1  Bj  nteeble  vaXw,  144.    MubioifaIi  Cobpo- 

BATIOH,  L 

XL  Somnuury  jnriediedon. 
To  giro  eoite  egnlnet  stranger  to  reeord,  824. 
Ejbotmbbt,  IL 

QUBBN'8  BBKCH. 
X.  Jnriediotion  over  writs  of  error. 

To  defeat  eomprondse  by  qunshing  wri^  186. 
Gbzmibal  Law,  IL  1. 

BAILWAT. 
I.  Oenerally. 
Whet  is  eomprised  in  the  word  ^nulwaj," 
189.    BoABB  OF  EUbaltb,  IL 

XL  BeUwaj  Compnny. 

1.  What  eontraets  by  nre  or  nre  not  nlks 
Tiree,897.    Cobtbact»  VIIL  L 

2.  Contraet   to    eomplete    works    not    yet 
legeliaed,  897.    Cobtbaot,  VIIL  t 

HI.  By-Uws  as  to  payment  of  &re. 
What  no  breaoh  of  a  by4aw  against  trarelling 

withoQt  protons  payment 

A  railway  oompany  was  anthorised  by 
ftatnte  to  impose  fares  within  eertain  amonnti 
ibr  oonToyanoe  on  their  line,  and  to  make 
by-laws.  By  a  by-law  it  was  dedared  that 
any  passenger  who  shoold  enter  a  eanriage 
without  having  paid  his  fare  was  eal^eeted  to 
a  penalty. 

The  Company  imposed  a  fhre  of  k.  for 
eoaToyanee  from  C.  to  N.»  and  of  7*.  for  ooo- 
reyanoe  from  C.  to  D.  D.  was  a  place 
between  C.  and  N.  Both  fiues  were  within 
the  limiti  preseribed  by  the  Aot  A  person 
tookp  at  Cv  »  tioket  fh»m  a  to  N.,  lale&diQg 


to  stop  at  D.,  paid  for  it  St,,  got  into  n 
riage  at  C,  and  quitted  it  at  D.  He 
when  ealled  upon  at  D.  to  do  so,  to  pay  thf 
difference  of  the  2a.  He  was  eoavietod  of 
having  entered  the  eaixiage  withent  hwing 
proTionsly  paid  his  tkn,  eontraiy  to  the  bj- 
Uw. 

Held,  on  appeal,  a  bad  oonTietion,  inaa- 
mach  as  the  appeHant  had  paid  the  fiwt 
within  the  langoage  of  the  by-law.  Rtfimm 
r.  Fr^n,  898 

IV.  Fares. 

1.  Higher  Are  for  shorter  fistsaee^  89IL 
AnU,  IIL 

2.  What  is  payment  of  tee,  898.  Anle^  UL 

V.  BateabiUty. 

1.  Distinetion  between  railwiy  and  its  neess 
sary  a4)anets,  189.  Boabd  of  HKA].nt,  IL 

2.  To  district  rate  under  Pnblio  Health  Ae^ 
189.    Boabd  of  HaALn,  IL 

8.  When    not   exempted    vader  m    idaoss 
exemptiag  land. 

Alocal  Act,  for  lighting  m  hanmtfi^  im> 
posed  f(Hr  lighting  purposes  a  rate  on  the  ea- 
eupiers  of  "all  houses,  warehovsee*  ihot^ 
cellars,  yanlts,  stables,  eoaoh-hoaeea,  oe«Bt» 
ing-houses,  brewhouses,  and  all  bsrildiggi^ 
erections,  works,  and  tenements  and  lieredU 
taments,  except  as  hereinafter 
within  the  borough.  The 
that  occupants  of  houses  of  less  than  the 
annual  Talue  of  bL  should  not  be  esessseit,  nsc 
should  any  person  be  rated  *'fi)r  or  es 
account  of  any  land  wfaatsooTer."  A  tmlwi^ 
was  afterwards  made:  the  line  ran  Ihioui^ 
the  rwal  part  of  the  berou|^  into  tha  tow^ 
and  was  rated.    On  appeal. 

Held :  that  the  exception  of  "land*  In  ttJs 
Act  must  mean  land  occupied  for  enltivatioB 
and  uses  anoillaiy  thereto ;  and  that  the  Bae 
of  railway  was  properly  lated.  BtfiM^  ▼• 
Midiand  Railway  CbaifMiiy,  958 


988.    %MB0' 


IL 

L 


BATH. 
L  Exemption  dausee. 
What  not  exempted  as  ''laad," 
WAY,  V.  8. 

n.  In  particular  cases. 

1,  Poor>rate.    Poob. 

2.  District-rate,  189.  Boabd  of 
8.  Consolidated  sewers' rate,  670. 


RATIONB  TBKURA. 
Byidenee^  83ft.    Bbidab,  L 

BSCOBDBR. 

Powers  in  Quarter  Sessions. 
Hot  to  hear  appeal  against  rtfiual  ef  liesBi% 
288.    AunousB. 


BECOURSE. 


RES  JUDICATA.        1069 


BECOUBSB. 

tiB  biUly  183.     BiLLBBOKBB. 

BBDBMPTION. 
4)f  buid  tax,  64f  .    Laxd  Tax,  L 

BBFBBBNCB. 

L  To  eollaUral  doomnent. 
L  What  not  iiiAoi«ntp  520.    Poob,  TIL  1. 
S.  To  unttaiBped  doenmooty  5M.    Btamt,  I. 

n.  To  arbitratioB.    ABBRBAnov. 

BBFU8AL. 

L  Whoa  not  inoonf if  tout  with  iaplied  piomiM, 
966.    Dbmubbaob. 

IL  Whon  not  an  a4)iidi«atioB,  MS.  Cubst- 
HAB,  L  L 

BBQISTBB. 
L  IflddloMZ  rogifter. 
Priority  of  jadgnonti,  S74.    Blbor,  L 

H.  Begiflter  of  jodgmantf. 
Priori^:  regittij  in  Common  Ploai^  274. 

BLBfllT,  L 

BBGULJB  0BNEBALB8. 

I.  Generally. 
Power  of  Jvdgei  to  frame  mlee  nnder  the 
CoBUnon  Law  Proeedwe  Aeti,  666.  Cosn, 
IV. 

XL  L  HO.  T.  16  Viet  IV.  Bole  26.  Coeti  in 
eiTor,  666.    Com,  IV. 

2.  HU.  T.  16  Viot.  L  Bvle  69.    Cofta,  666. 

Costs,  IV. 
8.  HiL  T.  16  Viet  Bole  121.    Formi  pan- 

peris :  eovnsel  and  attorney,  341.    Costs, 

in. 

HL  Mioh.  Vae.  1854.  Bales  and  forms  under 
seots.  97, 98,  of  The  Common  Law  Procedure 
Aet,  1854,  361—384. 

BBLEA8B. 
L  When  eoni trued  as  a  eovenant  not  t  *  sue,  760. 

COTBBABT  XOT  TO  SUB. 

XL  Operation. 
As  a  disclaimer,  750.    Copthold,  L  1. 

BBLBVANCT. 
As  affectiBg  right  to  inspection,  329.    Disco- 

TBBT,  L 

BEMAIKDEB. 
Xb  delisalt  of  issne^  717.    J^mwum,  IL 


BBMEDT. 

1.  For  improper  plea  of  payment  into  Conri^  5|» 
PiTBBiCT  nrro  Coubt,  L 

2.  For  eompromise  of  prosecution  by  Judgment 
in  error,  186.    CRimNAL  Law,  IL  1. 

3.  Of  mortgagee  of  building  society,  122 
BviLnno  Socixtt,  L 

4.  To  reooTcr  tithe  commutation  rent-ehargt 

230.     TiTBB,  I. 

5.  For  enforeement  of  objection  to  judgment  oi 
execution  on  warrant  of  attorney  on  the 
ground  of  usury,  274.    Blboit,  I. 

6.  For  penalty  giyen  to  a  marhet  company,  633. 
CoxncTiox,  I. 

7.  For  error  in  insoWent^s  schedule,  885.  Baxx* 
BVPT,  n.  1. 

8.  Creditor's  remedy  against  shareholder,  119. 

COXFAXT,  Z. 

9.  By  lien  or  by  implied  promise  to  pay,  945. 
Dbxvbbaob. 

10.  Plea  or  cross  actioa,  933.    Attacbbbbt,  L 

11.  Memorial  to  Lord  Chancellor  or  criminal 
infonnatloB,  475.    Couxtt  Covbt,  VL  1. 

BBMOVAL. 
Of  poor.    PooB,  XL — XIIL 

BENT-CHABGE. 
L  Tithe      commutation     rent-charge^     239. 

TiTBB,  I. 

n.  Bemedies  for. 
Distress,  splitting  demand,  579.  Distbbsb,  L 

BEPAIB. 

Apportionment  of  right  of  action  under  eoTa- 
nant  to  repair,  71.    Acnox,  1. 1. 


COXTBAOT, 


BEPLIGATIOK. 

Based  on  orders  in  Council,  968. 
XI.  L 

BEPUTATIOK. 
In  cTidenee,  535.    Bbii>«b,  L 


BEQUEST. 
Letters  of  request,  292.    CLBBancAX,  1. 1. 

BE8IDENCB. 

I.  IrremoTsbility  la  respect  of,  991.    Pooi^ 
XIL 

n.  Animus  reTcrtendl,  236.    PooBy  XL  1. 

BBS  JUDICATA. 
See  Amumcatiox.    Judsxbit. 
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EETUBN. 


SHIPPINa. 


RETURN. 
Of  depoiitBy  on  fiedlare  of  lohema,  1.    Cox- 

PAKT,  I.  1. 

RBVBKUB. 

I.  Laod  Tax.    Laid  Tax. 

II.  Stamps.    Stai^p. 

I 

REVERSION. 

Asiigiimeiii  of  nndiYided  parti  of  Mnmatrion  to 
joint  tenant  of  tenn,  71.    Aonov,  1. 1. 


Comprr  CoiniT, 


RULE. 
I.  GonenUy. 
When  only  direetorj,  696. 

n. 

n.  General  ndei. 


:fiAXI8FA0TIQK. 

Sffeet  of  a  i>arty  etipnlfttlng  that » Ikiiif  thall 
be  done  to  liie  own  aatiffiMttony  148.    Ab« 

•VBAJrCK,  L  1. 

80E8D17LE. 

Of  insolrent  debtor  claiming  protection,  8S5. 
Bahkbuft,  IL  1. 

SCHOOL. 

^ehoolmaator'i  tonnre. 

Hii  interest  in  the  sohool-honiei  88.    Abbi- 
TBAnoM,  Vn. 

SCIENCE. 
Bdentifle  sodety,  156.    Poob,  IV.  1. 

3CIRE  FACIAS. 

For  ezeontion  against  shareholder. 
Ezistonee  of  fhnd  nnder  Winding-np  Aots 
when  no  answer  to  rule,  119.    Compabt, 
X. 

SEAMAN. 
See  Bbbbbtzoit.    Shippxho. 

gBOURITT 
<  Up«n  lind,  174.    Bidian^  L 

SEISIN. 

Whftt  ioffleient  for  a  tonanej  bj  the  oonrtaiyy 
178.    DanuyL 


SERJEANTS'  INN,  FLEET  STREET. 
Rating  to  sewers,  670.    Bbwxu,  L 

SESSIONS. 
For  whBt  jnrisdietion. 

Conntj  or  borangfa,  tSf,  259  a.  ApnA£»  I?. 
1,2. 

SETTLEICENT. 
I.  Estate  Sn^asttlfiment. 

Dedieation  of  Ughwaj>  787.    Doicahw 
IL  Of  poor.    PoHDByVnL— X. 

b;ewsr8. 

L  Londgn  Sewers' Aet^ 
Liability  of  extm.paroehial.,plf<Ni> 

Under  The  City  of  London  Sevtn  As^ 
1848  (11  k  12  Viet  e.  eUilL,  local  and  ptno- 
nal,  pabUe)  the  oooopiers  c^  houses  b  Ser- 
jeants' Lm,  Fleet  Street,  which  Hss  witibia 
the  ambit  of  the  city  of  London,  bat  if  sstia- 
parochial  and  not  withla  any  wsrd^  sis 
ner^rtheleas  liable,  to  bo  ratod  to  the  Gobso- 
lidated  rate,  anthoriiod  1^  seotn  168, 168. 

Although,  before  the  Aet^  no  psnoa  vm 
rated  in  respeet  of  snoh  hoBsesi 

The  assessment  of  plaaes  net  witUa  wizdi 
may  be  eifeeted  by  the  OommissioBafi  dinet- 
ing,  by  the]r  w^fiaat  nnder  sect  188»  tto 
anthoiities  of  a  irard  to  rate  a  pbei  nsoMi 
in  snch  warrant  adjoining  to  the  ward.  Mm 
r.  ttomdom  Obmmutumen  i^tSSnttn,        679 

IL  Extra-parochial  plaees. 
Assessment  by  anthorities  of  a^oining  dJf- 
trfot,670.    Ante,  L        '     ' 


SHABEHOLDER. 


See  CoxpAxr. 


SHIPPINe. 


L  Passengers  Act 

1.  ObligatioB  to  forward  passengen  after  ka 
of  ship,  586.    AsaiTBAXCB,  IV.  1 

2.  Insurance  on  passage  money,  U6.   Ai- 
8UBAX0X,  IV.  1. 

8.  Re Aisal  of  otrtifleato  by  emigratioB  ofi«r, 

620.    Acnox,  IL 
4.  Action  for  things  done  under  the  Ac^  62t. 

Aonox,  IL 

n.  <|w|ier. 

Expenses  to  which  he  is  liable  in  reipaetof 
passengers^  686.  ^Amvbaxoi,  IV.  1. 

IIL  ^  Rights  of  consigBor. 

1.  To  re-delirexy  on  demand  belixe  sad  of 
Toyage,  219.    Bni.  op  LADXBtt,  H  L 

2.  In  ease  of  breaoh  of  eontnot  Ij  i^f 
219.   Bill  op  LASorify  IL  L 


SHIPPINa. 


STATUTE. 
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S.  How  9Swt»d  hj  dellTeiy  of  bfll  of  ]|pd- 
ing  to  his  knoiim  ageqti  S19,  Bill  ov 
JjAvniQ,  IL  1. 

.IV.  Cwrior  by  ihip. 

OontnMt  to  eonvej  pasMngon,  AW,  4mvb- 
AM9M,iy,  1. 

V.    SOMMIL 

1.  WImh  iwtiiod  In  doMrtiog^  69.  Puib- 
novy  L 

3.  Diffotettoa  of  contract  by  fii|)«iior.i|iillio- 
rity,  844.     CoRTBAOT,  XL  8. 

8.  Animoa  i«T«rteiidi»  JOl.    £00%  XXI> 
TL  DcUy. 

1.  AmoQuttng  to  JlircaciL  of  contrnot,  bow.  to 
be  pleaded,  S19.    Bill  ov  LADora,  II.  1. 

2.  Of  voyiigCf  wben  not  oqaiTilent  to  prtren- 
tion,  873.    CiiABnn-PABTT,,  L  1. 

VIL  Local  Aett. 

Thames  WatjBrmen.    Tiums. 

VIIL  Effect  of  deolaratloD  of  war. 

1.  Distinction  between  British  shipe  and  nen- 
trals  aa  to  remaining  in  hoetile  port,  963, 

979.      COSTBAOT,  XL 

•  2.  Bfloct  oa  ebarter-pavty  to  load  in  hoitila 
port,  983,  979.    Covtbaot,  XL 

IX.  Bill  of  Lading.  Bill,  or,  Lai>ix«. 
'  X. ;  iVeight.    Enuaar. 

XL  €harter-Faffigr.  CoABrav-PABTT. 
*XlL  Demurrage.    DuivuufiiB. 

BIGNATURB. 

Of  award  by  MTcral  arbitrators,  44.  '  Abbstba- 
nov,  IL 

SLAVERT. 

Threat  to  sell  plaintiff  into  slayery,  69.     Db- 
■BBfioir,  I. 

SOCIBTT. 

L  For  purposes  of  science,  litoratore,  or  (he  line 
arts,  ezdosirely,  158.    Poos,  IV.  1. 

IL  Building  Society.    BuiLOiira  SoOBfT. 

SOVEBBiaN. 
Honntoabaiiiyofooeupationi885.  Poob»IZLL 

SPECIAL  CASE. 
L  Effect  of  pendency,  680.    Baitabd. 
IL  Error  on  judgment 

Bnaotnant  not  mtroipMlire,  S68.  Jbmb,  L 
HL  Statement  wttbouipleadlngB. 
L  Anihoriaed  oiBly^ where  tbe..eblin,«^ht 
bo  the  fi^jeci  of  an  acUoni  760.    Copt- 

flOIiDi  L 


2.  Court  will  npt  by  consent  hear  unantho- 
riied  case,  760.    Coptholo,  L 

IV.  Under  Common  Law  Procedure  Act,  1864. 

1.  Form  of  Judgment  for  pUintUt     JUg, 
Gm.a7L 

3.  Form  where  itoms  depend  on  qaeciion  of 
law.    Beg.  Oen.  387. 

8..Foni.oi;  as  Hated  by  aiibta^tor  under 

Common  Law  Procedure  Act,. 18H>     Beg, 
Oen.  388. 

.4^.Fonn  of  judgment  on  special  case  stated 
by  arbitrator.    Beg.  Oen.  389. 


SeeBoHD. 


SPECIALTY. 


fiPBCIAL  VBR]>ICT. 

L  Objections  to  admissibility  of  CTidence,  not 
raiMd.upon,  1.    Cobpaut,  L  1. 

n.  Points  limited  to  those  refbrred  by  the  jury, 

1.     COMPABT,  L  1. 

SPIRITUAL  PBBaOK. 
SfoCLUMmujr. 

STAMP. 

L  Conaoqaenoasof  ivantoCitamp. 
Beference  to  an  unstamped  document  for  an 
essential  term  in  a  contract 

In  an  action  for  the  price  of  goods,  supplied 
under  a  written  contract,  which  referred  for 
the  terms  of  payment  to  an  arrangement 
therein  said  to  hnve  beeamade  between  de- 
fendant and  a  third  perMu,  it  appeared,  by 
the  plaintiiTs  evidence,  that  fuoh  arrange- 
inent  was  iteelf  in.  writing,  but  could  not  J>e 
,  produced  in  proof  for  want  of  stamp.  Held 
that  the  plaintiff  coidd  not  recoTcr,  as  he 
could  not  proTc  the  terms  of  payment  Af- 
eoekr.Jklag,  860 

IL  Okjectioni  toanfioieney. 

When  not  arailable  on  special  Tardlol^  1. 
CoKPAvr,  L  1. 

STATUTE. 
Fnar:  Generally. 

L  Conatmction  of  Statutes.    Coxi^uonov. 
IL  Statutes  in  pari  materia. 

Effect  of  anbaequent  Act  not  tMiut  an  appeal. 
213.    Appeal,  L  1. 

III.  Changea  by  atatate. 

Effect  of  partial  change  in  prooetee,  888. 
C98t^IV. 

Sboobdlt  :  Deelaiou  «n  geacnl  aolL 

IV.  11  H.  7,  c.  IS.    (Pauper  suiton.) 

.  Tuation  of  coite :  cosnsel  and  attoney.  ML 
•C«m,IIL 
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STATUTE. 


v.  Zt  H.  6,  e.  Si.    (BeTenioiii.) 
8«et  1.  Tnoifer  of  pririty,  71.    Aonov,  L 

VL  18  BL  e.  12.    (Minliton  of  tlio  Ghvnh.) 

Soet  2.  Prooeedingi  for  falte  dootriaf,  292. 
ClibqtmaVi  I.  L 

VIL  4S  EL  e.  2.    (Poor.) 

Soet  6.  Binding  of  approntloo^  52A.    Pooc, 
VIL  2. 

TIIL  21  Jm.  1,  a  16.    (Limitotioni.) 

Soet  i,    Aeknowledfmen^    160.     Ldota- 
noM,  IL 

IX.  29  C.  2,  0.  8.    (Stnteto  of  FnndiL) 

1.  Boot.  1  Stetomont  of  eoniidomlion,  611. 
Anonvir,  L 

2.  Soot  6.  Snbiorlbinf  wiUiow  to  will,  460. 
Will,  L  h 

Z.  7  Ann.  o.  20.    (MiddloMZ  r«^tfj.) 
Soot  18.  Jndfmontf,  271    Blbor,  L 

XL  9  a.  1,  0.  7. '  (Sotllomoni  of  poor.) 

Soet  6.  Biteto  pvrehiMd  for  Ion  Own  66<., 
147.    Poon^VULL 

XIL  20  a.  2,  o.  19.    (Hofter  ind  Sorfant) 

8ooi  1.  Compinints  as  to  wafoi,  218.    Ap- 
FEAL,  LI. 

Xm.  26  G.  8, 0.  48.    (Chlmnoj  Swoopen.) 

Soeta.  1,  2,  8.    Binding  to  bo  n  ohimn^ 
iweop,  1008.    Poor,  IX.  1. 

XIV.  88  a.  8,  a  6.    (IiMd  Tmz.) 
Boot.  4.  Tollf,  649.    Laud  Tax,  L 

XV.  66  a.  8,  0. 189.    (Poor.) 

Bool  1.  Order  for  binding  i^pmtlooi,  620. 
Peon,  Vn.  1. 

XVL  4  a.  4,  0.  84.    (MuUr  and  SorvanL) 

Soolb  6.   Order  for  paTmeni  of  wages,  218. 
Appial,  L  L 

XVIL  9  a.  4,  0. 14.    (Limitatloni.) 

Seot.  1.    Aeknowledgmeni  by  Infiuily  180. 
LufiTAnon,  IL 

XVIIL  10  a.  4,  e.  60.    (Woods  and  Forests.) 

Commissioners  merely  managers,  886.  Poon, 
lU.L 

XIX.  1  A  2  W.  4,  e.  82.    (Game.) 

Beet.  80.    Trespass  in  seareh  of  game^  860. 
Gami,  L  1. 

XX.  8  A  4  W.  4,  0.  42.    (Amendment  of  the 
Law.) 

8eet  28.  Demand  of  Interest^  L    Comfavt, 
LL 

XXL  4  A  6  W.  4>  e.  40.    (Friendly  Soeieties.) 
Seot  7.  Arbitraaon:  jorisdieaon  of  jnstiees, 
122.    BuiLDDfo  Bocnrr,  L 

ZXIL  6  A  6  W.  4»  0.  60.    (Higbways.) 
1.   Seot   27.    BateabiUty   of  mine^   664. 
HiMWAT,  nL 


2.  Seot  94.  Order  on  Tonpiko  InistMs  to 
pay  towards  repairs*  200.  HiarwAT, 
VULL 


XXnL  6  A  6  W.  4,  0.  70. 
poratlons.) 

L  Beet  28.   Bating  on  annual  Talne  of  15L, 
144.    MumciFAL  ConPORATion,  L 

2.   Beet  106.    Appeal   against  refisnl  ef 
lieense,  266.    Alebovm,  L 

XXIV.  6  A  7  W.  4>  e.  82.    (Bnilding  SoflU 
eties.) 

Beet  4.  Arbitration :  jnriediotioB  of  jnatieei^ 
122.    BuiLDDra  Bococtt,  L 


XXV.  6  A  7  W.  4,  e.  7L    (Titho 
tion.) 

Beet  67.  Wbo  liable  to  rent  and  bow,  280. 
Tmu,  L 

XXVL  1  A  2  Viet  e.  106.    (Clei|y.) 
Boots.  29,  81.   Trading,  917.    CLnoT■Al^ 
LL 

XXVn.  1  A  2  Viet  o.  110.     (Craditor  and 
Debtor.) 

Beet  19.    Begistration  of  Jndgment  274 
Blb«it,  L 

XXVIIL  2  A  8  Viet  e.  87.    (Usuy.) 
Beet  L  Seenriiy  upon  land, 274.  Xumit,L 

XXIX.  8A4Viete.8«.  (Charoh DisdpUne.) 

Beet  28.  Prabibition  of  othor  oriminal  suH^ 
292.    Clsrotkav,  L  1. 

XXX.  4  A  6  ^et  e.  48.    (Monieipal  Csrpsn- 

tjons.) 

BateabUity,  29,  82.    PoOR,IIL2. 

XXXL  6  A  6  Vict  0.  67.    (Poor.) 
Beets.  Commissioners' order,  814.   Pooi^L 

XXXIL    6    A   6   Viet   e.    116.    (Duolveat 
Debtors.) 

Beets.  1, 12.  Correction  of  enon  in  sfbedal^ 
886.    Bavkbitpt,  IL  1. 

XXXUL  6  A  7  Vict  e.  86.    (ExemptioBS  freai 
rateability.) 

Beet  1.    Beading-room:  time  of  exdwiTS 
nser,  166.    Poon,  IV.  L 

XXXIV.  7  A  S  Viet  e.  66.    (Aliens.) 

Seot  6.  Pleading  eertifleate,  217.    Aun,  I 

XXXV.  7A8Vieto.96.  (InsolTent Debtors.) 

1.  Sect  21.  Warrant  of  attorney,  836.  Bask- 
BVPT,  n.  1. 

2.  Beet  SO.   Correetlon  of  sehedale,  SSt 
BAvnvpT,  IL  1. 

XXXVL  7  A  8  Viet  e.  101.    (Pnor.) 
Beet  8.  Pendeney  of  special  case  ca  wfftA 
by  patative  UMm,  68t.    Baitaib. 
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XXXVII.  7  Jk  8  Vict  e.  112.    (Merchant  Sea. 
men.) 

Sect  9.  Desertion,  59.    Dbsertxoh,  L 

XXXVni.   8^9  Vict  c.  18.     (Companiei 
CUoses.) 

Sect  36.  Set  fa.  against  shareholder,  119. 
CoMPAxr,  X. 

XXXIX.  8^9  Vict  c  18.    (Lands  Clanses.) 

1.  Sect  88.  Arbitration,  88.    Abbitbatioit, 
VIL 

3.  Sect  121.  Claim  before  jostiees,  88.   Ab- 

BITRATIOlTy  Vn. 


Sect  89.  Quashing  writ  of  error,  188.    Cbiu. 
HAL  Law,  IL  1. 


XL.  8  A  9  Viet  e.  108.    (Leases.) 

Sect  3.    Lease  void  for  want  of  seal,  36. 
Laitdlobi)  avd  Tbkavt,  L  1. 

XLL  8  A  9  Vict  c.  118.    (Enclosure.) 

1.  Sect  66.  Form  of  issue,  486.    Comroir,  I. 

2.  Sect  66.  ReleTaoey  to  issae,  829.    D»- 

COYEBT,  L 

XLn.  9  A  10  Vict  e.  66.    (Poor.) 

1.  Sect   1.    Dismptioc  of  residence,  236. 
PooB,  XL  1. 

2.  Sects.  1,  2.    RemoTal  of  widow  of  royal 
marine,  901.    Poob,  XIL 

XLin.  9  A  10  Vict  0.  95.    (County  Court) 

1.  Sect  68.  Amount  of  claim,  666.    Couhtt 

COUBT,  L 

2.  Sect  89.  New  trial,  696.    Couhtt  Coubt. 

n. 

8.  Sect  98.   Commitment  nnder  judgment, 
714.    CouHTT  Coubt,  IX. 

XLIV.  11  A  12  Vict  e.  14.    (Borough  Police.) 
Sects.  2, 3.  Superannuation,  986.  Constablb. 

XLV.  11  A  12  Vict  c.  44.    (Protection  of  jus- 
tices.) 

Sect  1.  Where  jurisdiction  and  no  malice, 
680.    Bastabd. 

XLVL  11  A  12  Vict  0. 46.   (Winding  up  Act), 

119.      COMPAHT,  X. 

XLVn.  n  A  12  Vict  e.  63.    (Publie  Health 
Act  1848.) 

1.  Sect  88.  Rating  on  reduced  ralue,  189. 
BoABD  or  Health,  IL 

2.  Sects.  123,  144.  Settlement  of  eompensa- 
tion  by  arbitration,  1014.  Boabd  op 
Health,  IIL 

XLVHL  12  A  13  Viet  o.  101.   (County  Court) 
Sect  12.   Rules  when  only  direetoiy,  696. 
Couhtt  Coubt,  IL 

XLIX.  12  A  13  Vict  e.  108.   (Winding  up  Act 
amendment),  119.     Cohpaht,  X. 

Ifc  12  4  IS  Vict  0. 109.    (Court  of  ChaoMry.) 
VOL.  IV.— 85  8 


LL  13  A  14  Vict  c.  21.    (Acts  of  Parliament) 
Sect  7.  Effect  of  making  private  acts  public^ 
633,  643.     Contictioh,  L 

LIL  13  A  14  Vict  c.  61.    (County  Court) 
Sect  14.  Appeal,  656.    Couhtt  Coubt,  L 

LOT.  13  A  14  Viet  o.  93.  (Mercantile  Marine.) 
Sect    82.    Naval    Court,    844.     CoHTBA(m 
XL  3. 

LIV.  14  A  16  Viet  e.  96.   (Mercantile  Marine.) 
Seet  24.  Sending  home  witnesses,  844  Con. 
TBACT,  XL  3. 

LV.  14  a  16  Viet  0.  99.    (ETideBee.> 
Sect  6.  Inspection:  title  deeds,  829.    Dn- 

COTBBT,  I. 

LVL  16  A  16  Vfct  0.  44..    (Passengers'  Act) 

1.  Seet  26.  Emigration  oiBcer's  eertificateu 
620.    AcTioH,  IL 

2.  Seccs.  49, 60.  Forwarding  after  loss  ef  ves- 
sel, 686.     ASSUBAHCB,  IV.  1. 

3.  Sect  81.  Action  for  thinga  don»  under 
the  act,  620.    Actioh,  IL 

LVIL  16  A   16  Vict  0.  76.    (Common  Law 
Procedure,  1852.) 

1.  Sect  32.  Error  on  judgment  on  special 
case,  358.    Errob,  I. 

2.  Sect  37.  Striking  out  name  of  oe-defend- 
ant,  851.    Amexdmeht,  L  L    ' 

3.  Sect  46.  On  what  questions  a  ease  may 
be  stated,  760.    Copthold,  L  1. 

4.  Sect  70.  Payment  into  Court,  68.    Pat- 
MBHT  iHTO  Court,  L 

6.  Sect  148.  Error,  666.    C«8T8,  IV. 

6.  Sects.  168,  221.    Costs  against  stnmger^ 
324.    Ejectment,  IL 

7.  Sect  172.  Leave  to  appear  and  defeniL 

608.      EjECTMBJfT,  L  1, 

8.  Sect  223.  Framing  of  rules,  666,  668. 
Costs,  IV. 

LVIIL  17  A  18  Vict  0.  126.    (Common  Law 
Procedure,  1864.) 

1.  Sect  34.  Prospective  only,  910.   Appbaw 
VIIL  3. 

2.  Sect  35.  Appeal,  144.    Billbbokbb. 

3.  Sects.  50,  61.  Mode  of  obt^ning  copies 
of  documents,  483.    Ihtebbogatories,  L 

4.  Sects.  97,  98.    Rules  and  fonns,  361,  384. 

Thirdlt  :  Decisions  on  aots  local  and  personal 
publie. 

LIX.  Effect  of  making   prirate  aots  publio^ 
633,  643.     CoHviCTiOH,  L 

LX.  Chronological  arrangement 
1.  6  O.  3,  r.  96.    Trent  and  Mersey  Navifft. 
tion),  798.    Cobpobatiohl  L 

L 
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%  87  O.  8,  0.  86.    (Tr«nt  aod  Mersey  Nari- 
gation),  798.    CoBPOBAnoN,  L 

8.  48  G.  3,  0.  lOi.    (Berwick  Harbour),  928. 
f      Impobtatiov. 

4  r  4  8  Q.  4>  e.  IxxT.   (Thamai  Watermen.) 

TBAJfBI. 

5.  6  a.  4» «.  izxTiL    (Chetlerield  UghtiBc), 
858.    RiJLWjiTi  y.  8. 

e.  1  W.  4,  0.  It.  (Trent  and  MerH7  ^ta^^V^ 

tlon),  T98.    CoBPOBATiOB,  L 
r.  8  a  4  W.  4,  0.  Izxz.    (Brongbam  and 

Penrith  Turnpike  Boad),  200.    Hiohwat, 

VIILl. 

6.  11  4  18  Viet  0.  elziiL    (LoadoB  B^mm), 
070.    Sbwbbs,  L 

9.  12  A  18  Viet  o.  ItL    Traqvay  Mirka^ 
038.    CoHTicnov,  L 

LXL  Alphabetical  arrangement 

,  1.  Berwick  harbonr,  928.    IiiPOBTATtmi. 

a.  OheateifteM  li«htaBg»  968.  Bailwat,  V.  8. 

8.  London  cewers,  070.    Bbwbbi^  L 

4.  Tbamei  Watermen,  888.    Tbaxbi,  I.  1. 
Bt.Law,  L  993. 
'  8.  Torquay  Market^  038.    Oobtiotiov,  L 

0.  Trent  and  Mersey  Navigation,  7V8.    Cob- 

POBAXIOM,  L 

UIL  LighUng  Acts. 
Chesterfield,  958.    Bailwat,  V.  8. 

LXUI.  Turnpike  AotB. 

Brougham  and  Peniith,  200.      fiannrAT, 
,     VIIL  I. 

LXIV.  Bewers. 

-  London  sewers,  070.    Sbwbbb,  L 

LXV.  MariEotAets. 

Toi^aay  market,  038.    Cmrnonoi^  L 

LXVL  Kavigation  Aots. 

1.  Trent  and  Mersey,  798.    CoBPOBATtoH,  L 

2.  Thames  watermen.    Tbambb. 

'  8.  Berwick  harbour,  928.    Impobtatxox. 

^  flIAT  Of  PEOCSBDIira& 

ITot  necessarily,  on  appeal,  080.    Babtabd. 

8TBANQER. 

Costs  against   stranger   to    tho  record,  824. 
*  SJBom BBT,  n. 

SUBMISSIOK. 


8UICn>Jt 

■ 

Inducement  to,  243.    Absubavcb,  L  L 

STJin)AT. 
Nomination  of  guardians  on,  314.     Pooi^  L 

SUPBRANirUATIOH. 

See  COBSTABLB. 

8UPERBBDXA& 
By  proceedings  in  appeal,  080.    Bastakb. 

6UBET7. 

L  When  not  discharged  by  deed  puperting  t» 
release  piineipal,  700.    Cotbhabt  bot  tc 

BUB. 

n.  Duration  of  liability,  854.    Bohb,!. 


SUBPOENA, 
form,  Btff.  Gen,  808. 

SUBSCBIBBB. 
f^  inchoate  oompa^y,  1.    CoiiPi«r,  1. 1. 


SU&PLUSAOS. 

In  Biotioa  of  appeal,  nraalieB  of 
surplusage,  and  when  no^  257,  SSt  a.   Ap- 
PBAL,  IV.  1,  2. 

SUBRranMEB. 
What  amounts  to,  71.    AcnoB,  L  V 

SUBVSTOB. 
Of  Ugkimys.    Hibhway,  IV. 

SUSPENSION. 

I.  Ofti^ofaetigB,71.    AonOi^LL 
IL  Of  proceedings. 

By  pendency  of  special  ease,  080.   Babm^ 
IIL  Of  incumbent,  105.    Clbbk,  L 

TAIL. 
EsUte  taU,  178.    Dbtub,  L 

TENANT. 

L  What  not  an  ooonpation  bb  tsBsai^  8iT. 
Lahdlobd  abb  Tbvabt,  L  2. 

II.  Prom  year  to  year,  SO.    Lstnn.w  i» 
Tbhabt,  L  1. 

m.  BfTeet  of  marriage  oTIbBiala  tenant  at  «3^ 
047.    PooB,  VUL  2. 

TESTQIOKIUM. 
TestimoBium  daum,  490.    Wvel,  L  1. 

THAME& 

L  Watermen :  BestriotioBS  as  to  pensas  ebs 
nayaaTigate. 
1.  Though  Toyage  cemmeaeed  wOkcBt  tks 

limits. 

Sect  87  of  Stat  7  A  8  G.  4,  c  lxzr.(loflrf 
and  personal,  public)  enacts  that,  if  («tt 
esBtalB  eBeepticu)  mr  pen—  BBt  a  ft*»> 
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mxa  of  the  Companj  of  watennen  sod  lighU 
•rmea  of  tha  Tlnmei,  or  apprendee  to  a 
freeman  or  freeman's  widow,  shall  act  ae  a 
waterman  or  lightarmaa,  or  ply,  or  work,  or 
narigate  any  wherry,  lighter,  or  other  crafty 
from  or  to  any  place  or  places,  or  ship  or 
Teisel,  within  the  limits  of  the  Act  (which, 
by  sect  8,  are  from  New  Windsor  in  Berk- 
shire down  to  Yantlet  Creek  in  Kent,  both 
indadedy  New  Windsor  being  the  western 
or  upper  limit,  and  Yantlet  Greek  the  lower), 
for  hire  or  gain,  he  shall  forfeit  not  exceed- 
ing 102.  Upon  appeal  against  a  eonvietlon. 
Held: 

That  any  navigation  of  a  barge  within 
the  limits  of  the  Aot  (alls  under  the  penal 
clause,  although  the  Toyage  commenoes  with- 
out the  limits  of  the  Act 

That  a  person,  not  being  a  ft^eman,  Ao., 
who  so  navigates,  is  liable  to  the  penalty, 
although  he  is  paid  by  the  owner  of  the  barge, 
not  for  the  particular  job,  but  by  a  flzed 
weekly  salary. 

Sect  101  exempts  from  the  penalty  "  west- 
em  barges,"  and  declares  "  that  all  flat  bot- 
tomed boats  and  barges  navigated  firom  the 
town  of  Kingston  in  the  county  of  Surrey, 
or  any  place  or  places  beyond  the  said  town, 
■hall  be  deemed  western  barges,  and  shall 
smd  may  be  navigated  on  the  said  river  of 
Thames  as  far  as  London  Bridge,-"  "and  no 
person  or  persons  navigating  such  western 
barges"  "as  last  aforesaid  shall  in  respect 
thereof  be  subject  or  liable  to  any  penalties 
or  forfeitures  imposed  by  this  Act"  Kings- 
ton is  below  New  Windsor  and  above  Lon- 
don Bridge ;  London  Bridge  is  above  Yantlet 
Creek.    Held : 

That  a  person  navigating  a  barge  within 
the  limits  on  a  voyage  net  commencing  on 
the  Thames  at  or  above  Kingston  is  not 
witiiin  the  exception,  although  the  barge  be 
of  the  construction  peculiar  to  western  barges. 
Begitta  v.  Tibbie,  888 

2.  Exception  in  fhvoor  of  western  barges, 
888.    Ante,  1. 

IL  Watermen:  by-laws. 

When  not  inconsistent  with  watermen's  aot 
though  going  beyond  it»  993.    BT-Li.w,  L 


THREAT. 

What  justifies  seaman  in  deserting :  pleading* 
69.    Dkmbtioii,  L 


TIME. 

Dies  non. 

Act  done  on  a  dies  non  when  it  may  be  re- 
garded as  done  on  the  following  day,  314. 

POQl^L 


TITHE. 

L  Commutation  rent 
Who  liable  to  pay,  and  how. 

Declaration  alleged  that  plaintiff  was  tenant 
of  a  farm  to  defendant  for  a  term  of  year% 
after  the  expiration  of  which  there  became 
due  and  payable  from  defendant  to  the  ec- 
clesiastical commissioners  money  in  respect 
of  a  tithe  commutation  rent  charged  on  the 
farm  and  land,  which  defendant,  as  owner  of 
the  farm  and  entitled  to  the  rent  and  profits^ 
was  liable  to  have  paid,  and  ought  to  hav^ 
paid:  that,  defendant  having  neglected  te 
pay  it,  the  commissioners  distrained  for  it  a 
stack  of  wheat  of  plaintiff,  then  lawfully  on 
the  farm  and  land,  and  aflerwards  cold  it) 
and  defendant,  though  requested,  bad  not  in- 
demnified plaintiC  Plea :  that  defendant  was 
not  liable  to  pay,  nor  ought  to  have  paid. 

Held :  that  the  issue  ought  to  be  found  for 
defendant,  as  stat  6  A  7  W.  4,  c.  71,  s.  67^ 
provides  tiiat  nothing  in  the  statute  contained 
shall  be  taken  to  render  any  person  whomso- 
ever personally  liable  to  the  payment  of  any 
rach  rent-ehargci    Griffikhoo/e  v.  Domhm, 

231 

IL  Pleading  r  form  of  issue,  139.    Ante,  I. 

TITLE  DEED. 
Inspection  by  adverse  party,  329.    DnoovssT* 

TOLLS. 
LUbUity  to  land  tax,  549.    Lahd  Tax,  I. 

TOWN  COUNCILLOR.  " 

See  MvHiciPAL  CoRPORAnov,  L 

TRADING. 

1.  By  elergymaa,  917.    CLBnarvAv,  L  1. 

2.  Witii  the  enemy,  963, 979.    Contract,  XL 

TREASURY. 

Lords  of  the  Treasury. 

Not  rateable  for  crown  properly  under  their 
direction,  385.    Poor,  IIL  1. 

TRESPASS. 
In  search  of  game,  860.    OAn,  L  1. 

TRIAL. 

Special  verdict    Spjecial  Vxrdxot. 

TRUSTEE.  t- 

L  PnbUc. 

When  not  to  be  credited  with  improper  pay- 
ment, 200.    HiaxwAT,  VIIL  1. 

U.  Privata. 

by,  766.    CoPTHOfts^  X.  L 
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TURNPIKE  ROAD. 
6m  Hiohwat,  VIIL  IX. 

UNDERTAKING, 
flee  AnoBimr,  I. 

USAGE. 
Ai  affeoting  written  contract,  600.  Absvravci, 
V. 

USER. 
As  evidenoa  of  dedication,  737.    Dbdxoatiov. 

USURY, 
feonrity  on  land. 

Effect  of  elegit  on  judgment  on  warrant  of 
attorney,  274.    Elkgit,  L 

VALUE. 

I  Rateable. 

1.  Under  Public  Health  Aoti,  189.    Board 
OF  Health,  IL 

S.  Rateable,    144.     MunozPAL    Cobpoba- 
i      Tiox,  L 

8.  Ai  enhanced  by  good-will,  13.  Poor,  V.  1. 

VENDORS  AND  PURCHASERS. 

Ifmn :  ealee  of  real  CBtate. 
L  Conaideration. 

Pecuniary  or  other  consideration,  147.  Poob, 
VIIL  1. 

iiCGXDLT :  salei  of  goodi. 

IL  Implied  warranty. 
Gennineneu  of  the  article  eold,  133.    Bill- 

BBOKBB. 

IIL  Salei  by  auction.    Avcnov. 

VERDICT. 
I.  SpeeiaL    Spbcial  Vbbdiot. 

IL  Rule  to  enter  verdict 

Appeal  agaioflt  discharge  of  rule,  910.    Ap- 
PBAL,  VIU.  3. 

VOID  INSTRUMENT. 

Xffeot  as  showing  terms  of  occupation,  36. 
Labdlobo  avd  Tbicaxt,  1. 1. 

VOYAGE. 

Ck>mpletion,  delay,  and  prevention,  873.  Char- 
tbb-Pabtt,  L  1. 

WAGEa 

L  Of  seaman  sent  home  as  witness,  844.  Cox- 
tRACT,  XL  8. 


II.  Jurisdiction  of  jnstioes. 
When  without  appeal,  218.    Afpbax^  L  L 

WAR. 
I.  Judicial  notice  as  to,  217.    Aubh,  L 
IL  Duty  of  British  ship  to  leavo  hoatilo  por^ 

979.     COBTRACT,  XL  2. 
IIL  Trading. 

1.  Effect  of  contract  to  load  a  cargo  in  a  port 
which  afterwards  becomes  an  enemy's  put, 
963,  979.    CoKTRACT,  XL  1,  2. 

2.  Effect  of  orders  of  council  legalinng  cer- 
tain tradings,  963.    Cobtract,  XL  1. 

3.  What  acts  may  be  legally  done  ia  aa 
enemy's  port,  963,  979.    Cobtract,  XL 

1,2. 

WARRANT  OF  ATTORNEY. 
Ezeention  whon  set  aside. 

Effeet  of  protection  of  trader  debtor  owing  less 
than  300/.,  835.    Babkrupt,  IL  L 

WARRANTY. 
Implied. 
On  discounting  bill,  133.    Billrrokrr. 

WATER. 

Custom  for  all  inhabitants  to  take  water  fh>m  a 
well,  702.    Cubtor,  L 

WATERMAN. 
Thames  Watermen's  Act.    Thaxbs. 

WIDOW. 
Removability,  901.    Poor,  XIL 

WIFE. 
See  Barob  abd  Fbhr. 

WILL. 
L  Statute  of  frauds :  witnesses. 
1.  Meaning  of  the  word  "subscribed.* 

A  testator,  before  1838,  made  his  will  de> 
vising  lands.  The  will  was  written  on  three 
sides  of  a  sheet  of  paper ;  on  the  last  wu  sa 
attesting  clause  subscribed  by  two  witaesiefi 
and  the  signature  of  the  testator;  oa  (he 
second  page  was  written  the  name  of  a  foorth 
person,  W.  B. ;  there  was  nothing  oa  the  ftce 
of  the  will  to  indicate  in  what  capacity  W.B. 
signed  the  will. 

On  the  trial  of  an  ejectment  by  the  d«Tl> 
sees  under  this  will,  against  the  heir  at  U«i 
parol  evidence  of  the  execution  of  the  iattn- 
ment  was  given,  and  the  juiy  found  that  V. 
B.  ^signed  at  the  same  time  aa  the  othflf%* 


WILL. 


WRIT. 
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an  atteiting  witness,  and  that  the  others' 
signed  at  the  same  time  with  him/'  and  that 
"all  three  attested  the  will  as  attesting  wit- 
nesses." 

On  leave  reserved  to  enter  a  verdict  on  this 
finding  for  the  plaintiffs. 

Held:  that  the  will  was  duly  attested  so 
as  to  pass  real  estate,  nnder  the  Statute  of 
Prauds. 

Verdict  entered  for  plaintilEk  RohtrU  v. 
PkiUip;  450 

2.  Absence   of  Testimonium    Clause,  450. 
Ante,  1. 

II.  Construction.    DiriBa. 


WINDING  UP  ACTS. 
Fund  under,  119     CoxFAirr,  "Si. 


WITNESS. 
L'  Wages. 
Of  seaman  sent  home  as  witness  by  naval 
court,  844.    Coxtbaot,  XI.  3. 

II.  Subscribing  witness,  450.    Will,  1. 1. 

WOODS  AND  FORESTS. 
Commissioners  of  Woods  and  Forests. 
Merely  managers  of  ^  crown  property,  865. 
Poor,  IIL  1. 

WORKMAN. 

Liability  of  employer  for  his  negligence,  570. 
Mabtkb  axd  Sbrtaht,  n. 

WRIT. 
Of  Inquiry  under  Cornxon  Law   Procedure 
Act,  1854,  s.  71.    Rtg.  Qen,  381 


IHD  OF  VOL  ly. 


3  Lias  Oka  us  ui 


